This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


W  LIBRARY 


THE  i\ 

lk%  CIVIL  APPEALS  EEPOETS 


CASES  AEGUED  AND  ADJUDGED 


IN 


CouETS  OF  Civil  Appeals 


OF 


THE  STATE  OF  TEXAS 


IN 


THE  lATTEE  PAET  OF  THE  YEAE  1901  AND  THE 
FOEE  PAET  OF  THE  YEAE  1902 


A.  E.  WILKINSON, 

RZFORTER  TKXAI  SUPREME  COURT 

B.  E.  WEBB, 

AMI8TANT  Reporter  por  the  Courts  op  Civil  Appeals 


VOL,  27 

1901-02 


Published  bt  the  State  of  Texas. 
1903. 


W  LIBRARY 


r  y 


WRITS  OF  ERROR, 


The  dockets  of  the  Supreme  Court  show  action  upon  applications  for 
irrit  of  error  in  cases  contained  in  this  volume  as  follows : 

Abilene  Cotton  Oil  Company  v.  Briscoe,  157 Refused. 

American  Telephone  Company  v.  Kersh,  127 Refused. 

Bartlett  ft  Lucas  y.  Bisbey,  405 Refused. 

Blair  t.  Sloeson,  403 Refused. 

Boyd  V.  Montgomery,  206 Refused. 

Brotherton  ¥.  Anderson,  587 Refused. 

Caplen  v.  Hawkins,  608 Refused. 

Cardwell  y.    Masterson,  591 Refused. 

Cassidy  y.  Scottish-American,  etc..  Mortgage  Company,  211. .  Refused. 

Gates  V.  McClure,  459 Refused. 

City  of  Dallas  v.  Qibbs,  275 Refused. 

Ciiy  of  Houston  v.  Walsh,  121 Refused. 

Ci^  of  San  Antonio  v.  Smith,  327 Refused. 

Clardy  v.  Wilson,  49 Refused. 

Colonial  &  United  States  Mortgage  Company  v.  Thetford,  152  Refused. 

CummingB  v.  Moore,  555 Refused. 

Daugherty  v.  Hemdon,  175 Refused. 

Deaver  y.  State,  453 Refused. 

De  Vitt  V.  Kaufman  County,  332 Refused. 

Diamond  y.  Smith,  558 Refused. 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  y. 

Buch,  283    Refused. 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

La  Prelle,  496    Refused. 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

Parvin,  60  Refused. 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

Quay,   516    Refused. 

Gibbs  Y.  Ashford,  629 Refused. 

Glaze  v.  Johnson,  116  Refused. 

Harding  v.  Commissioners  Court,  25 Refused. 

Hart  V.  Meredith,  271 Refused. 

Hildenbrant  y.  Ames,  377 Refused. 

Houston  ft  Texas  Central  Railway  Company  v.  Patterson,  249  Refused. 

Hunt  V.  Glasscock,  322  Refused. 


vi  Weits  op  Erroe. 

Johnson  v.  Galveston,  Houston  &  Northern  Railway  Com- 
pany, 616   Refused. 

Keller  v.  Liverpool  and  London  and  Globe  Insurance  Com- 
pany,  102    Refus'^d. 

Kosminsky  v.  Estes,  69 Refused. 

Masterson  v.  Burnett,  370 Refused. 

Matthews  v.  Darnell,  181 Refused. 

Mayfield  Lumber  Company  v.  Carver,  467 Refused. 

Missouri,  Kansas  &  Texas  Railway  Company  v.  Walden,  567 .  Refused. 

Missouri,  Kansas  &  Texas  Railway  Company  v.  Yale,  10 ... .  Refused. 

Morris  v.  Wells,  363 \ Refused. 

Ladonia  Cotton  Oil  Company  v.  Shaw,  65 Refused. 

Lenz  V.  Sens,  442 Refused. 

Lytle  V.  Crescent  News  Company,  630 Refused. 

Peck  V.   Cain,  38 Refused. 

Peck  V.  City  of  Hempstead,  80 Refused. 

Pfeuffer  &  Co.  v.  Werner,  288 Refused. 

Puster  &  Co.  v.  Anderson,  Evans  &  Ward,  626 Refused. 

Rische  v.  Texas  Transportation  Company,  33 Refused. 
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THIKD  DISTRICT,  1901. 


W.  W.  Terry  v.  J.  E.  Dale  et  al. 
Decided  October  30— December  4,  1901. 

1.— School  Land— Parchaae  of  Additional  Sections. 

See  this  case  as  to  whether  a  settler  upon  school  land  classed  as  dry  gnuB- 
iiig  land  can  purchase  additional  sections  of  pasture  land  undeir  chapter  47,  Iaws 
of  1895. 

1— Same — ^Absolute  Lease  Lino— Repeal. 

The  Act  of  1895  permitting  purchase  of  land  leased  by  the  State  to  others 
was  repealed  as  to  lands  lying  within  the  absolute  lease  district  created  by  the 
Act  of  1897;  an  applicant  who  had  not  acquired  his  right  to  purchase  before 
the  latter  law  took  efTect  could  not  thereafter  buy  such  leased  lands. 

S.— Same — ^Sight  to  Home  Section— Cash  Payment— Draft. 

The  execution  and  delivery  by  a  purchaser  of  school  land  of  the  obligations 
required  by  the  Act  of  1895  did  not  vest  title  without  making  the  cash  pay- 
ment required  by  that  law;  and  inclosing  a  draft  for  that  amount  through  the 
mail  to  the  State  Treasurer  was  not  su(£  payment  nor  did  not  give  a  right  as 
a  purchaser  until  same  was  accepted  by  the  Treasurer. 

4.— Same — Acceptance  After  Repeal. 

Inclosing  a  draft  for  his  first  payment,  to  the  Treasurer,  on  the  last  day 
before  the  repeal  of  the  law,  did  not  become  such  payment  as  fixed  the  appli- 
cant's rights  as  a  purchaser  by  the  Treasurer  receiving  and  cashing  the  draft 
after  the  law  giving  the  right  to  purchase  was  repealed. 

Appeal  from  Tom  Green.    Tried  below  before  Hon.  J.  W.  Timmins. 

Terry  sued  J.  E.  and  J.  B.  Dale  in  trespass  to  try  title,  and  appealed 
from  a  judgment  for  defendants. 

B,  W.  Rimes  and  Joseph  Spence,  Jr.,  for  appellant. 

[In  their  motion  for  rehearing  coimsel  for  appellant  rfrged  the  follow- 
ing, among  other  reasons  for  reconsidering  the  judgment  of  affirmance.]  : 

The  court  erred  in  that  part  of  its  opinion  and  judgment  in  holding  as 
matter  of  fact,  under  the  facts  found,  that  appellant  could  not,  under  the 
land  law  of  1895,  purchase  the  lands  sued  for  as  "additional  lands"  to  his 
home  section,  said  home  section  not  having  been  classified  and  purchased 
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as  agricultural  land.  Because  by  section  18  of  chapter  47^  Law  of  1895, 
it  is  provided  as  follows:  Any  actual  settler  upon  '^any  of  the  lands 
mentioned  in  this  act,  being  the  head  of  a  family,  shall  have  the  right  to 
buy  at  any  time  not  more  than  three  additional  sections  of  strictly  pas- 
ture lands,  notwithstanding  any  lease  thereof,  unless  by  some  other  actual 
settler,  the  head  of  a  family,  having  not  more  than  three  sections/'  Sec. 
18,  p.  69  and  70,  chap.  47,  Gen.  Laws  1896. 

The  foregoing  from  said  section  18  is  a  separate  and  independent 
enactment  from  section  8  of  said  act,  cited  by  the  court  in  its  opinion, 
and  secured  to  appellant  the  right  to  purchase  the  lands  sued  for  as 
^'additional  lands,''  under  the  facts  found  in  the  record,  notwithstand- 
ing appellant's  home  section  was  not  classed  as  '^agricultural  land." 

Section  18  is  the  law  applicable  to  appellant's  case,  and  not  section 
8  cited  in  the  opinion  of  the  court. 

J.  W.  Hill,  for  appellees. 

FISHEB,  Chief  Justice. — ^This  is  a  suit  in  trespass  to  try  title, 
filed  September  29,  1899,  brought  by  appellant  as  plaintiff  in  the  court 
below  against  appeUees  as  defendants,  in  which  plaintiff  sought  to  re- 
cover the  title  and  possession  of  certain  State  school  and  asylum  lands 
situate  in  Tom  Green  County,  and  of  value  of  the  rents  for  same. 

Plaintiff's  second  amended  petition,  on  which  trial  was  had,  was  filed 
December  22,  1900.  Trial  before  the  court  without  a  jury  on  Decem- 
ber 22,  1900,  resulted  in  a  judgment  in  favor  of  defendants. 

Plaintiff  excepted,  gave  notice  of  appeal,  filed  appeal  bond  January 
10,  1901,  and  assignments  of  error  February  2,  1901,  and  the  case  is 
now  before  this  court  for  revision  and  correction  of  the  errors  com- 
plained of  in  the  assignments. 

The  lands  involved  are  as  follows:  1.  School  section  No.  2,  B.  S. 
&  F.,  640  acres,  made  by  virtue  of  certificate  1392.  2.  Section  No.  6, 
blind  asylum,  640  acres;  section  No.  6,  blind  asylum,  640  acres;  and 
were  claimed  by  plaintiff  under  his  application  to  purchase  the  same 
as  ^^additional  lands"  to  his  home  section,  under  the  Act  of  April  16, 
1895,  he  being  the  head  of  a  family  and  an  actual  settler  in  good  faith, 
and  a  bona  fide  resident  upon  section  No.  3,  blind  asylum,  640  acres  in 
Tom  Green  County,  which  had  been  awarded  to  him  by  the  Land  Com- 
missioner prior  to  date  of  his  application  to  purchase  said  additional 
lands. 

The  court  filed  conclusions  of  fact  and  law,  and  held  as  matter  of  law 
from  the  facts  found  that  "as  plaintiff  had  acquired  no  right  in  the  land 
sued  for  on  August  20, 1897  (the  date  plaintiff's  applications  to  purchase 
said  additional  lands  were  filed  in  the  land  office)  and  said  lands  were 
then  under  lease,  said  lease  on  that  date  became  absolute ;  and  as  de- 
fendants succeeded  to  the  rights  under  said  lease,  plaintiff  has  no  title 
to  said  land  and  ought  not  to  recover." 
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Plaintiff's  assignments  of  errors  are  as  follows: 

1.  The  court  erred  in  its  conclusion  of  law  in  holding  that  plaintiff 
had  acquired  no  rights  to  the  lands  sued  for  on  August  20^  1897. 

2.  The  court  erred  in  its  conclusion  of  law  in  holding  that  the  lease 
contracts  under  which  defendants  claimed  became  absolute  on  August  20^ 
1897,  so  that  plaintiff  could  acquire  no  rights  to  said  lands  under  his 
application  to  purchase  the  same. 

3.  The  court  erred  in  rendering  judgment  in  favor  of  defendants 
under  the  facts  found,  and  in  holding  as  matter  of  law  that  plaintiff  is 
not  entitled  to  recover. 

The  conclusions  of  fact  and  law  found  by  the  trial  court,  which  find- 
ings include  all  the  facts  proven  in  the  case,  are  as  follows: 

Conclusions  of  Fact — ^1.  On  the  20th  day  of  January,  1897,  plain- 
tiff was  and  is  now  the  head  of  a  family,  and  on  said  date  was  and  ever 
since  has  been  and  is  now  an  actual  settler  in  good  faith  and  bona  fide 
resident  wih  his  family  upon  section  No.  3  for  640  acires  of  land  situate 
in  Tom  Green  County,  surveyed  for  the  blind  asylum. 

2.  That  prior  to  said  20th  day  of  January,  1897,  said  survey  No.  3 
had  been  sur\'eyed  anS  set  apart  for  the  blind  asylum  fund,  and  had 
been,  prior  to  said  20th  day  of  January,  1897,  classified  by  the  Com- 
missioner of  the  General  Land  Office  as  dry  grazing  land,  appraised  at 
$1  per  acre,  and  placed  on  the  market  for  sale  in  the  manner  required 
by  law. 

3.  The  plaintiff  on  said  20th  day  of  January,  1897,  made  his  appli- 
cation to  purchase  said  section  No.  3  as  an  actual  settler  thereon,  in 
accordance  with  the  act  of  the  Legislature  approved  April  16,  1895, 
providing  for  the  sale  of  State  school  and  asylum  lands;  made  his  first 
payment  of  principal  to  the  State,  and  executed  his  obligation  to  the 
State  for  balance  of  the  purchase  money,  and  in  all  things  complied 
with  the  law  in  making  said  purchase. 

4.  Plaintiff's  said  application  and  obligation  were  received  and  filed 
in  the  Land  Office  on  January  22,  1897,  his  first  payment  of  principal 
paid  into  the  State  treasury,  and  said  land  awarded  to  him  by  the  Land 
Commissioner  on  May  28,  1897,  said  sale  to  date  from  January  22,  1897, 
and  all  interest  has  been  paid  on  said  purchase,  as  required  by  law  and 
the  terms  of  his  contract  of  sale  to  this  date,  and  plaintiff's  said  pur- 
chase is  now  in  good  standing. 

5.  That  plaintiff  has  continually  resided  on  said  section  No.  3  with 
his  family,  as  their  home,  ever  since  his  said  purchase  on  January  20 
and  22,  1897,  and  now  resides  there  as  their  home. 

6.  That  prior  to  the  17th  day  of  August,  1897,  section  No.  2,  for 
640  acres,  in  the  name  of  Beaty,  Scale  &  Forwood,  made  by  virtue  of 
certificate  No.  1392,  situate  in  Tom  Green  County,  Texas,  had  been 
surveyed  and  set  apart  for  the  common  school  fund,  classified  by  Com- 
missioner of  General  Land  Office  as  dry  grazing  land,  appraised  at  $1 
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per  acre,  and  placed  on  the  market  for  sale  or  lease  under  the  act  of 
April  16^  1895^  in  the  manner  required  by  law. 

7.  That  prior  to  August  17,  1897,  sections  Nos.  5  and  6  for  640 
acres  each,  situate  in  Tom  Oreen  County,  Texas,  had  been  surveyed  and 
set  apart  for  the  blind  asylum  fimd,  classified  by  the  Land  Commissioner 
as  dry  grazing  lands,  appraised  at  $1  per  acre  and  placed  on  the  market 
for  sale  or  lease  under  the  Act  of  April  16, 1895,  in  the  manner  required 
by  law. 

8.  That  on  said  17th  day  of  August,  1897,  plaintifif  made  his  three 
separate  applications  to  the  Land  Commissioner  to  purchase  said  sec- 
tion No.  2,  B.  S.  &  P.,  640  acres,  and  said  section  No.  5,  blind  asylum, 
640  acres,  and  said  section  No.  6,  blind  asylum,  640  acres,  respectively  ; 
but  in  his  application  for  said  survey  No.  6  he  described  the  land  ap- 
plied for  as  "survey  No.  6,  orphan  asylum,'^  and  not  as  "No.  6,  blind 
asylum.'^  All  said  applications  with  the  obligations  for  the  balance  of 
the  purchase  money  duly  executed  by  plaintiff  were  dated  August  17, 
1897,  at  San  Angelo,  Texas,  and  received  and  filed  in  the  Qeneral  Land 
Office  on  August  19,  1897. 

9.  Each  of  said  applications  is  on  a  printed  form,  headed  thus: 
^'Application  and  affidavit  to  purchase  grazing  land  under  lease  as  an 
actual  settler  on  and  owner  of  not  more  than  one  section  purchased  from 
the  State.^'  And  attached  to  each  of  said  applications  is  the  following 
affidavit  of  plaintiff:  "For  the  purpose  of  securing  said  land  and  of 
complying  with  the  law  regulating  the  sale  of  the  same,  I  hereby  make 
and  subscribe  the  following  oath,  to  wit :    1,  W.  W.  Terry,  do  solemnly 

swear  that  my  house  is  upon  section  No.  3,  certificate ,  issued  to 

blind  asylum  in  Tom  Green  County,  purchased  under  the  Act  of  1895^ 
and  that  I  am  a  bona  fide  settler  on  the  same  and  head  of  a  family,  and 
am  now,  neither  as  assignee  or  original  purchaser,  the  owner  of  any- 
other  land  purchased  from  the  land.  I  further  swear  that  I  am  not 
acting  in  collusion  with  others  for  the  purpose  of  buying  the  land  for 
any  other  person  or  corporation,  and  that  no  other  person  or  corporation 
is  interested  in  this  purchase  save  myself.  That  my  postoffice  address 
is  San  Angelo,  in  Tom  Green  County,  Texas.  (Signed)  W.  W.  Terry, 
Applicant.'  Subscribed  and  sworn  to  before  me,  this  the  17th  day  of 
August,  1897.  W.  A.  Threadgill,  Notary  Public  in  and  for  Tom  Green 
County,  Texas.'* 

10.  On  August  20,  1897,  plaintiff  mailed  at  San  Angelo  a  letter  ad- 
dressed to  the  State  Treasurer  at  Austin,  in  which  was  inclosed  a  bank 
draft  payable  to  the  Treasurer  for  the  sum  of  $48  to  pay  the  first  in- 
stallments of  the  purchase  money  for  said  three  sections  of  land  last 
above  described,  which  letter  and  draft  were  received  by  said  State 
Treasurer  at  Austin  on  the  23d  day  of  August,  1897,  which  draft  was 
collected  and  the  said  amount  of  money  paid  into  the  State  treasury, 
but  subsequently  refunded  to  plaintiff,  as  hereinafter  stated. 

11.  That  on  the  23d  day  of  August,  1897,  upon  consideration  and 
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examination  by  the  Land  Commissioner  of  the  said  plaintiff's  said  ap* 
phcation  to  purchase,  the  same  was  rejected  by  said  Land  Commissioner 
and  said  lands  were  not  awarded  to  plaintiff  for  the  reasons  as  indorsed 
on  each  of  said  applications  by  the  Land  Commissioner,  as  follows,  to 
wit:  "Section  3,  on  which  you  live,  is  classed  as  dry  grazing  land/' 
Befused.    "Wrote  8:23  .•'97/*    '^/' 

12.  Thereupon,  on  October  9,  1897,  the  State  Treasurer  having 
previously  been  notified  by  the  Land  Commissioner  of  his  action  in  re- 
jecting plaintiff's  application  to  purchase  said  lands  as  stated  in  the 
eleventh  finding  above,  refunded  to  plaintiff  the  $48  deposited  in  the 
treasury  on  August  23,  1897,  as  first  payment  on  said  lands  as  stated 
in  finding  number  10,  above. 

13.  Plaintiff  has  never  acquiesced  in  said  rejection  by  the  Land 
Commissioner  of  his  application  to  purchase  said  lands,  nor  abandoned 
his  attempted  purchase  of  the  same ;  but  ever  since  the  date  of  his  said 
appUcation  has  be^  ready  and  willing  and  able  to  pay  to  the  State 
Treasurer  all  the  annual  installments  of  interest  on  said  lands  as  re- 
quired by  law,  and  his  said  applications  and  obligations,  but  the  State 
Treasurer  would  not  have  received  or  accepted  the  same  had  payment 
been  tendered,  because  of  the  rejction  by  the  Land  Commissioner  of 
plaintiff's  applications  to  purchase,  as  above  found. 

Prior  to  January  1,  1897,  the  lands  involved  in  this  suit  were  class- 
ified by  the  Conmiissioner  of  the  Land  OflBce  under  the  Act  of  1895  as 
dry  grazing  lands  and  appraised  at  $1  per  acre,  and  the  same  were,  prior 
to  said  January  1,  1897,  placed  upon  market  by  the  Commissioner  of 
the  General  Land  OflSce,  open  to  sale  or  lease. 

14.  On  January  2,  1897,  the  Commissioner  of  the  General  Land 
Office  leased  said  three  sections  of  land  involved  in  this  suit  to  John 
P.  Lee  and  Philip  C.  Lee  for  a  term  of  five  years  from  January  22, 
1897,  under  the  act  of  the  Twenty-fourth  Legislature,  chapter  47,  as 
amended  by  act  approved  April  16,  1895,  which  lease  contract  was  duly 
recorded  in  Tom  Green  County  on  April  19,  1897,  and  which  lease  was, 
by  written  transfer  duly  executed,  assigned  by  said  John  P.  and  Philip 
C.  Lee  to  defendant,  J.  B.  Dale,  on  November  1,  1897. 

15.  All  rents  were  paid  on  said  lands  by  defendants  under  said  lease 
contract  up  to  January  22,  1899. 

16.  On  the  22d  day  of  January,  1899,  the  Commissioner  of  the  Gen- 
eral Land  Office  leased  said  lands  to  defendants  under  the  law  then  in 
force  for  the  term  of  ten  years  from  the  22d  day  of  January,  1899,  said 
lease  contracts  recorded  in  Tom  Green  County  on  April  12,  1899,  and 
all  rents  under  said  lease  contracts  have  been  paid  to  this  date. 

17.  On  October  31,  1895,  S.  W.  Wells  made  his  application  to  pur- 
chase as  an  actual  settler  under  the  act  of  the  Legislature  approved  April 
16,  1895,  the  northeast  one-quarter  of  section  No.  2,  block  4,  surveyed 
for  the  school  fund  by  virue  of  certificate  No.  384495,  issued  to  the 
Houston  &  Texas  Central  Railway  Company  in  Tom  Green  County, 
Texas,  which  had  theretofore  been  legally  classified  as  dry  grazing  land, 
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appraised  at  $1  per  acre  and  placed  on  the  market  for  sale  by  the  Land 
Oommissioner.  Said  quarter  section  was  awarded  to  said  Wells  under 
his  said  application  to  purchase;  first  payment  of  purchase  money  and 
all  interest  required  by  law  and  terms  of  his  application  and  obligation 
was  paid  and  the  law  complied  with  by  him  in  making  said  purchase. 

18.  On  the  27th  day  of  March,  1897,  said  S.  W.  Wells  and  his  wife 
conveyed  said  northeast  one-quarter  of  section  No.  2,  Houston  &  Texas 
Central  Railway  Company,  to  A.  J.  Taylor,  who  duly  filed  his  applica- 
tion and  obligation  to  purchase  the  same  in  the  General  Land  OflSoe  oa 
May  10,  1897,  as  an  actual  settler  imder  said  Act  of  April  16,  1895, 
which  application  and  obligation  were  received  by  and  accepted  by  the 
Land  Commissioner  in  lieu  of  the  application  and  obligation  of  said 
Wells  and  said  land  awarded  to  said  Taylor,  May  10,  1897. 

19.  Said  S.  W.  Wells,  from  date  of  his  purchase  of  said  northeast 
one-quarter  of  section  No.  2  continuously  resided  upon  the  same  as  hi» 
home  up  to  the  date  of  his  sale  to  said  A.  J.  Taylor  as  above  stated, 
and  said  A.  J.  Taylor  continuously  resided  on  said  land  as  his  home 
from  date  of  his  purchase  to  the  date  of  his  sale  to  defendant  J.  B. 
Dale,  as  hereinafter  found.  Said  land  was  continuously  occupied  by 
said  Wells  and  Taylor  for  over  three  consecutive  years  from  the  date 
of  the  original  purchase  by  said  Taylor,  as  required  by  law  and  the 
terms  of  their  applications  to  purchase,  above  set  out,  and  proof  of  such 
occupancy  was  made  and  filed  in  the  Land  OflBce  November  14,  1898, 
as  required  by  law. 

20.  On  the  19th  day  of  October,  1899,  A.  J.  Taylor  and  his  wife  con- 
veyed said  northeast  one-quarter  section  2,  Houston  &  Texas  Central 
Railway  Company,  to  defendant  J.  B.  Dale,  who  on  October  19,  1899, 
made  his  application  to  purchase  the  same  from  the  State,  as  assignee 
of  A.  J.  Taylor,  filed  his  said  application  and  obligation  in  the  Land 
Office  on  October  21,  1899,  which  was  accepted  by  the  Land  Commis- 
sioner in  lieu  of  the  application  and  obligation  of  said  A.  J.  Taylor,  and 

said  land  awarded  to  said  J.  B.  Dale  on  the day  of ,  1899, 

and  on  the day  of ,  1900,  said  J.  B.  Dale  paid  into  the 

State  treasury  all  purchase  money  and  interest  on  the  same,  and  patent 
was  issued  to  said  J.  B.  Dale  for  said  land  on  the  26th  day  of  February, 
1900. 

21.  Said  J.  B.  Dale  has  never  resided  upon  or  occupied  said  north- 
east one-quarter  of  section  No.  2,  Houston  &  Texas  Central  Railway 
Company  or  any  part  thereof. 

22.  On  October  19,  1899,  defendant  J.  B.  Dale  made  his  application 
to  the  Land  Commissioner  to  purchase  as  additional  land  to  said  north- 
east one-quarter  of  section  No.  2,  Houston  &  Texas  Central  Railway 
Company,  under  Act  of  April  16,  1895,  and  the  amendment  of  May 
19, 1897,  the  whole  of  section  No.  2,  B.  S.  &  F.  certificate  1392,  640  acres 
(one  of  the  tracts  involved  in  this  suit)  attached  to  which  application 
is  the  affidavit  of  said  J.  B.  Dale,  as  follows:  **For  the  purpose  of 
securing  said  land  and  of  complying  with  the  law  regula^ting  the  sale 
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of  the  same,  I  hereby  make  and  subscribe  the  following  oath^  to  wit: 
%  J.  B.  Dale^  do  solemnly  swear  that  I  own  northeast  one-quarter  of 
school  section  No.  2,  block  4,  certificate  38-4495^  granted  to  Houston 
&  Texas  Central  Railway  Company,  in  Tom  Oreen  County,  upon  which 
proof  of  occupancy  has  been  made  and  filed  in  Land  Office,  and  am  not 
now,  either  as  assignee  or  original  purchaser,  the  owner  of  any  other 
land  purchased  from  the  State.  I  further  swear  that  I  am  not  acting 
in  collusion  with  others  for  the  purpose  of  buying  this  land  for  any 
other  person  or  corporation,  and  no  otiier  person  or  corporation  is  inter- 
ested in  this  purchase  save  myself.  That  my  postoffice  address  is  Bon- 
ham,  in  Fannin  County,  Texas.  (Signed)  J.  B.  Dale.*  Subscribed 
and  sworn  to  before  me,  this  19th  day  of  October,  1899.  A.  W.  Arm- 
strong, Notary  Public  in  Tom  Oreen  County,  Texas.'* 

23.  Said  application  and  affidavit,  with  said  J.  B.  Dale's  obligation 
for  balance  of  purchase  money,  were  filed  in  Land  Office  on  October  21, 
1899,  payment  made  into  the  State  treasury  of  the  cash  payment  re- 
quired by  law,  and  said  land  was  awarded  to  said  J.  B.  Dale  on  the 
- —  day  of  October,  1899. 

24.  On  January  19,  1900,  said  J.  B.  Dale  paid  into  the  State  treas- 
ury all  purchase  money  on  said  section  No.  2,  principal  and  interest, 
and  on  the  26th  day  of  February,  1900,  patent  was  issued  to  said  J.  B. 
Dale  for  said  land. 

25.  By  the  lease  made  by  the  State  to  John  P.  and  Phil.  C.  Lee, 
January  22,  1897,  twelve  sections  of  land  were  leased  to  them,  and  on 
the  10th  day  of  August,  1897,  the  Commissioner  of  the  Land  Office 
leased  to  J.  M.  Franklin  two  sections  of  the  lands  leased  to  said  Lees 
on  January  22,  1897,  and  on  August  17,  1897,  defendants  had  only 
ten  sections  of  said  land  leased  from  the  State,  which  was  all  the  land 
in  their  leasehold  at  plaintiff's  application  to  lease. 

26.  The  rental  value  of  said  lands  described  in  plaintiff's  petition 
from  August  20,  1897,  to  date  of  this  trial  is  3  cents  per  acre  per  an- 
num. 

Conclusions  of  Law. — As  plaintiff  had  acquired  no  rights  in  the  land 
sued  for  on  August  20,  1897,  and  as  said  land  was  then  under  lease, 
said  lease  on  that  date  became  absolute,  and  as  defendants  succeeded 
to  the  rights  under  said  lease  plaintiff  has  no  title  to  said  land  and  ought 
not  to  recover. 

In  our  opinion,  the  judgment  of  the  trial  court  can  be  sustained  upon 
two  groimds.  Section  8  of  the  Act  of  1895  authorized  a  bona  fide  set- 
tler, head  of  a  family,  who  had  purchased  a  section  of  agricultural  land 
to  purchase  three  additional  pastoral  sections  upon  making  the  oath 
required  by  the  statute,  and  it  is  by  virtue  of  this  statute  that  the  appel- 
lant, plaintiff  below,  asserts  title  to  the  land  in  controversy.  The  facts 
as  found  show  that  the  home  section  purchased  and  occupied  by  the  ap- 
pellant was  not  purchased  as  agricultural  land,  and  that  was  the  reason 
assigned  by  the  Commissioner  of  the  Land  Office  in  refusing  to  award 
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to  appellant  the  lands  in  controversy,  which  are  classified  as  pastoral 
sections. 

The  remaining  reason  why  the  appellant  acquired  no  interest  in  the 
land  is  that  the  law  under  which  he  attempted  to  purchase  was  repealed 
before  he  acquired  any  right  or  title  to  the  lands.  It  appears  that  prior 
to  1895  and  afterwards,  and  at  the  time  at  which  the  plaintiff  sought  to 
purchase  the  land,  the  sections  in  controversy  were  leased  imder  contract 
between  the  lessee  and  the  State,  and  such  were  their  condition  when 
the  Act  of  1897  took  effect  on  the  20th  day  of  August  of  that  year. 
The  land  in  controversy  at  that  time  and  now  lies  in  what  is  known  as 
the  absolute  lease  district  in  Tom  Green  County,  west  of  the  line  de- 
signated in  the  Act  of  1897,  which  provides  that  it  shall  not  be  sold 
during  the  term  of  the  lease,  until  otherwise  provided  by  law.  The 
effect  of  the  Act  of  1897  was  to  repeal  the  Act  of  1895,  the  law  then 
existing  under  which  the  appellant  attempted  to  acquire  the  lands  in 
controversy;  and  it  is  clear  that  unless  he  had  taken  steps  sufficient  to 
establish  some  right  in  the  lands  on  the  20th  day  of  August,  1897,  when 
the  law  went  into  effect  withdrawing  them  from  sale,  he  acquired  no 
title  thereto. 

Section  9  of  the  Act  of  1895  required  of  the  purchaser,  in  order  to 
acquire  an  interest  in  the  land,  that  he  shall  transmit  to  the  Treasurer 
of  the  State  one-fortieth  of  the  aggregate  purchase  money,  and  send  to 
the  Commissioner  his  obligation  of  purchase  duly  executed ;  and  the  law 
provided  that  upon  receipt  of  one-fortieth  of  the  purchase  money  by  the 
Treasurer  and  the  affidavit  and  obligation  aforesaid  by  the  Commis- 
sioner, the  sale  shall  be  deemed  and  held  effective  from  the  date  the 
affidavit  and  obligation  are  filed  in  the  General  Land  Office.  These 
steps,  as  required  by  statute,  had  not  been  taken  by  the  appellant  at  the 
time  when  the  law  was  repealed  under  which  he  purchased.  Bryan  v. 
Harvey,  11  Texas,  312;  Campbell  v.  Blanchard,  2  Posey  U.  C,  321; 
State  of  Texas  v.  Work,  63  Texas,  149. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

OPINION  ON  REUEARINQ. 

FISHEB,  Chief  Justice. — In  the  original  opinion,  two  reasons  were 
given  for  affirming  the  judgment  of  the  trial  court.  If  we  were  mistaken 
in  the  first,  it  is  clear  that  we  were  correct  in  the  second.  It  is  clear 
under  the  section  of  the  law  cited  in  the  original  opinion  that  it  was 
incumbent  upon  appellant,  as  the  purchaser  of  the  school  land,  to  make 
the  payment  required  by  the  law  to  the  State  Treasurer  in  order  to 
acquire  an  interest  in  or  title  to  the  land.  The  bare  execution  and  de- 
livery of  the  obligations  required  by  the  statute,  would  not  be  sufficient 
to  vest  in  the  purchaser  the  title.  The  first  payment  is  made  one  of  the 
conditions  to  the  vesting  of  title,  and  before  that  was  done,  a  purchaser 


1901.]  Tkrby  v.  Dale,  9 

would  not  have  such  a  rights  either  legal  or  eqirtable,  in  the  land  as 
would  authorize  him  to  maintain  an  action  to  recover. 

It  appears  from  the  findings  of  the  trial  court  that  the  appellant^  on 
Hie  20th  day  of  August,  1897,  mailed  at  San  Angelo,  a  letter  addressed 
to  the  State  Treasurer  at  Austin,  in  which  he  inclosed  a  draft  sufficient 
in  amount  to  cover  the  first  installments. of  purchase  money  due  for  the 
lands  in  controversy,  which  draft  was  received  by  the  treasurer  on  the 
23d  day  of  August,  and  was  collected  by  the  Treasurer,  but  the  amount 
thereof  was  subsequently  refunded  to  the  plaintiff. 

The  law  of  1895,  imder  which  the  appellant  attempted  to  purchase 
the  land  was  repealed  by  the  law  of  1897,  which  took  effect  on  the  20th 
day  of  August  of  that  year.  A  right  sought  to  be  acquired  based  upon 
a  statute  will  be  lost  by  its  repeal,  if  the  steps  required  in  order  to  vest 
the  right  have  not  been  taken  before  that  time.  Where  the  law  requires 
that  certain  steps  must  be  taken  or  incidents  of  title  exist  in  order  to 
vest  a  right,  a  partial  compliance  with  its  terms  less  than  a  performance 
of  all  the  conditions  demanded  will  simply  create  an  inchoate  right, 
which  a  repeal  of  the  law  without  a  saving  clause,  will  destroy.  Suth. 
Stat  Const,  sees.  163,  164;  23  Am.  and  Eng.  Enc.  of  Law,  1  ed.,  502. 
This  rule  has  been  applied  to  a  mechanic's  lien  given  by  statute,  where 
the  requisite  proceedings  to  fix  the  lien  have  not  been  complied  with  at 
the  date  of  the  repeal  (Bailey  y.  Mason,  4  Minnesota,  546),  and  to  a 
variety  of  instances  which  are  indicated  in  the  cases  mentioned  in  the 
works  cited.  In  the  case  of  Andrea  v.  Levy,  57  Mississippi,  58,  it  is  cor- 
rectly said  that  the  repeal  of  a  statute,  except  as  to  rights  which  have 
vested  under  it,  as  completely  expunges  it  from  the  statute  books  as  if  it 
had  never  existed. 

Therefore,  unless  it  should  be  held,  as  claimed  by  appellant,  that  mail- 
ing the  draft  at  San  Angelo  to  the  State  Treasurer  constituted  in  law  a 
payment,  it  is  clear  that  the  appellant's  rights  at  the  date  of  the  repeal 
were  simply  in  an  inchoate  stage,  which  was  destroyed  by  the  repeal. 
The  general  rule  of  law  is  to  the  effect  that  payment  must  be  in  money ; 
and,  in  the  absence  of  an  express  or  an  implied  obligation  to  accept 
something  else,  the  general  rule  will  govern.  18  Am.  and  Eng.  Enc.  of 
Law,  1  ed.,  163,  167.  It  is  held  in  House  v.  Kountz,  17  Texas  Civil 
Appeals,  403,  that  a  draft  drawn  upon  funds  on  deposit  in  a  bank 
when  not  accepted  is  simply  an  obligation  binding  the  drawer,  and  is  not 
an  assignment  of  that  amount  of  funds  in  the  bank  so  as  to  operate  as  a 
transfer  of  the  same  to  the  drawee  or  give  him  a  right  of  action  against 
the  bank. 

There  existed  no  contractual  relation,  either  express  or  implied,  be- 
tween the  Treasurer  of  the  State  and  the  appellant,  that  would  authorize 
the  latter  to  assume  that  the  former  would  accept  a  draft  as  payment 
of  the  amount  due.  In  fact,  the  appellant  must  have  known  that  the 
policy  of  the  law  was  that  amounts  due  the  State  should  be  paid  in 
money,  and  that  there  was  no  obligation  resting  upon  the  Treasurer  to 
receive  anything  else.    Therefore,  if  it  could  be  held  that  a  deposit  in 
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the  postofficc  of  a  letter  addressed  to  the  Treasurer  was  beyond  the  power 
of  recall  by  the  appellant,  and  that  it  was  an  act  in  the  steps  taken 
towards  payment,  it  could  not  be  given  such  effect  in  this  case,  because 
the  draft  forwarded  coidd  not  be  considered  as  payment  before  it  was 
accepted  as  such,  which  was  not  done  until  after  the  repeal  of  the  law. 
The  appellant  must  have  known  that  at  the  time  he  deposited  the  letter 
containing  the  draft  in  the  postoffice  to  be  forwarded  by  due  course  of 
mail  to  the  State  Treasurer,  that  that  officer  was  not  bound  to  accept 
and  receive  it  as  payment,  and  that  the  law  would  not,  in  the  absence  of 
such  fact,  recognize  it  as  such.  Hence  it  follows  that  when  tlie  Treasurer 
received  the  draft  and  collected  it,  it  was  simply  an  act  of  grace  upon  his 
part,  and  not  by  reason  of  any  obligation  or  duty  resting  upon  him. 
Whatever  right,  if  any,  the  appellant  may  have  acquired  must  arise  at 
the  time  of  the  collection  of  the  draft  by  the  Treasurer,  and  the  doctrine 
of  relation  woidd  not  aid  him  by  reaching  back  and  giving  validity  to 
the  deposit  in  the  postoffice  as  an  act  of  payment,  because  the  matter 
deposited  and  to  be  forwarded  by  mail  did  not  possess  the  quality  of 
money. 

Motion  overruled. 
Writ  of  error  refused. 


Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  v. 
T.  B.  Yale. 

Decided  October  30,  1901. 

l^—Indenmitora— Parties— Continnance. 

Indemnitors  liable  to  defendant  on  their  bond  if  plaintiff  recovered,  were 
proper,  but  not  necessary  parties;  defendant  could  not  delay  plaintiff's  suit  to 
bring  them  in,  nor  continue  for  that  purpose  when  they  were  not  served  in  time 
to  compel  appearance,  but  might  have  been. 

8.— Estoppel— Contract— Pleading. 

See  pleading  of  facts  attending  a  purchase  of  piling  material  for  railroad 
construction,  held  to  show  estoppel  of  the  railway  company  from  claiming  that 
the  sale  was  not  to  such  company,  but  to  independent  contractors  for  its  con- 
struction work. 

3.— Contract — Sale. 

One  who  so  conducts  negotiations  as  to  create  and  justify  a  belief  by  a 
seller  that  he  is  dealing  with  such  negotiator  and  not  with  an  independent  con- 
tractor, may  be  bound  on  the  contract  though  it  was  actually  made  by  the  inde- 
pendent contractor.  See  facts  held  to  support  a  finding  that  a  contiuct  was  so 
created. 

4. — Same — ^Evidence — ^Understanding. 

One  claiming  contract  by  estoppel  from  acts  of  another  justifying  a  belief 
that  the  contract  was  with  him,  may  testify  to  his  understanding  as  to  whom 
he  was  dealing  with, — such  understanding  on  his  part  being  a  necessary  part  of 
his  case. 

6. — ^Estoppel — Charge. 

See  charge  on  estoppel  by  acts  of  agents  held  sufficient  on  the  si^bject  of  the 
knowledge  by  the  principal  of  such  agent's  acts. 
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€.— Agency— Estoppel— Knowledge. 

One  whose  conduct  has  authorized  another  to  believe  that  a  third  party 
with  whom  such  other  person  is  dealing  is  acting  as  his  agent,  may  be  estopped 
by  the  acts  of  his  supposed  agent  though  not  known  to  him. 
7.— Reqaesting  Charge  Already  Giyen. 

See  charge  on  estoppel  held  properly  refused  because  covered  by  the  gen- 
eral charge. 

8w— Estoppel — ^Evidence. 

All  circumstances  tending  to  explain  defendant's  acts  are  admissible  on  the 
imie  of  his  contract  by  estoppel. 

Appeal  from  Travis.    Tried  before  Hon.  R.  E.  Brooks. 

Tale  fined  the  railway  company  and  recovered  judgment,  from  which 
it  appealed. 

Fiset  &  Miller,  for  appellant. 

Appellant's  twelfth,  thirteenth,  and  fourteenth  assignments  of  error 
were  as  follows : 

12.  The  court  erred  in  admitting  the  testimony  of  Underwood  and 
Arbegast,  set  out  in  defendant's  eighth  and  ninth  bills  of  exception,  be* 
cause  the  facts  as  to  who  ordered  cars  for  shipment  of  the  timber  was 
incompetent,  irrelevant,  and  immaterial  and  calculated  to  prejudice  de- 
fendant's case  before  the  jury,  and  further,  it  did  not  appear  that  Arbe- 
gast had  any  authority  to  bind  defendant  by  his  act  in  that  regard. 

13.  The  court  erred  in  admitting  the  testimony  of  Arbegast  about 
ordering  cars  for  shipment  of  the  timber,  and  the  letters  set  out  in  de- 
fendant's eleventh  bill  of  exceptions,  because  it  was  irrelevant  and  im- 
material to  any  issue  in  the  case  and  was  calculated  to  prejudice  defend- 
ant's case  before  the  jury. 

First  proposition  under  said  assignments :  Under  the  testimony  in  the 
case  and  the  issues  made  by  the  pleading  it  was  irrelevant  and  imma- 
terial as  to  whether  defendant's  timber  inspectors  had  anything  to  do 
with  ordering  the  cars  for  the  transportation  of  the  piling  m  question, 
and  the  testimony  was  evidently  introduced  for  the  sole  purpose  of  show- 
ing that  defendant  was  interested  in  the  purcha&e  of  the  timber.  It 
was  error  to  admit  irrelevant  evidence  that  might  prejudice  defendant's 
case  before  the  jury. 

Statement:  Defendant's  eighth  and  ninth  bills  of  exception  read  as 
follows : 

"(8)  Be  it  remembered  that  on  the  trial  of  this  cause  plaintifif  oflfered 
the  deposition  of  John  C.  Underwood  and  the  following  question  to  the 
witness:  *Did  you  do  anything  personally  towards  ordering  cars  on 
which  to  load  said  timber,  and  if  so,  state  what  you  did  ?'  Defendant, 
before  the  answer  was  read,  objected  on  the  ground  that  the  same  is 
irrelevant  and  immaterial  and  does  not  throw  any  light  upon  who  pur- 
chased the  timber  or  who  sold  it,  and  that  it  was  not  a  question  as  to  who 
famished  the  cars. 
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'The  court  overruled  the  objection  and  allowed  the  answer  to  be  read 
■as  follows:  T  did  nothing  towards  ordering  cars  except  "to  advise  Arbe- 
gast  of  our  need  of  them.  Arbegest  was  thereupon  called  and  testified 
that  he  ordered  them.  At  the  time  defendant  excepted  to  the  ruling  of 
the  court  in  allowing  the  answer  to  the  interrogatory  to  be  read,  and 
now  asks  that  this  bill  of  exceptions  be  allowed  as  a  part  of  the  record 
•of  this  cause,  which  was  done.' 

"(9)  Be  it  remembered  that  on  the  trial  of  this  cause  the  witnesft 
A.  D.  Arbegast  was  called  for  plaintifif  and  asked  whether  he  had  any- 
thing to  do  with  the  ordering  of  the  cars  upon  which  the  piling  in  ques- 
tion was  shipped  from  Columbia.  The  defendant,  when  the  question 
was  put  and  before  it  was  answered,  objected  to  the  witness  answering  on 
the  ground  that  it  had  not  been  shown  that  he  had  any  authority  from 
defendant  to  order  cars,  and  that  his  action  in  that  respect  would  not 
be  binding  upon  defendant.  The  court  overruled  the  objection  and  al- 
lowed the  witoess  to  answer  that  he  assisted  in  getting  cars.'* 

Fourteenth  assignment  of  error:  .The  court  erred  in  admitting  the 
testimony  of  Underwood  set  out  in  defendant's  twelfth  bill  of  exceptions, 
because  it  was  immaterial  on  what  kind  of  cars  the  timber  was  shipped, 
jtnd  the  evidence  was  calculated  to  injure  defendant's  case  before  the 
jury. 

Statement:  Defendant's  twelfth  bill  of  exceptions  reads  as  follows: 
*'Be  it  remembered  that  on  the  trial  of  this  cause  the  plaintiff  offered  the 
-deposition  of  the  witness  John  C.  Underwood,  and  the  answer  to  the 
following  interrogatory:  'State  what  kind  of  cars  were  used  on  which 
to  load  this  timber,  and  state  whether  they  all  bear  the  mark  of  one 
particular  railroad  company  or  of  more  than  one,  and  state  what  com* 
pany  mark  was  on  those  cars ;'  and  the  witness  answered :  'They  were  all 
•either  freight  or  coal  cars,  and  all  bore  the  mark  of  the  same  company, 
the  Missouri,  Kansas  &  Texas  Railroad.' 

"At  the  time  the  testimony  was  offered  the  defendant  objected  on  the 
ground  that  it  was  immaterial,  and  excepted  'to  the  ruling  of  the  court 
in  admitting  the  testimony  over  the  objection  of  the  defendant,  and  now 
asks  that  this  bill  of  exceptions  be  allowed  as  a  part  of  the  record,  which 
is  done." 

West  &  Cochran,  E,  Cartledge,  and  F.  W.  Shelly,  for  appellee. 

COLLARD,  Associate  Justice. — Suit  by  the  appellee,  T.  B.  Yale, 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  for 
the  price  of  twenty-six  cars  of  cedar  piling.  Appellee  alleges  that  the 
appellant,  acting  through  its  agents,  bought  from  him  the  piling,  re- 
<!eived  it,  and  refused  to  pay  for  it.  Appellant  sets  up  that  Graham  & 
Miller  purchased  the  piling  from  plaintiff,  from  whom  it  purchased  and 
paid  for  the  piling,  and  that  it  is  not  liable  to  plaintiff.  It  sought  to 
liave  Graham  &  Miller  and  the  American  Surety  Company,  of  New  York, 
indemnifiers,  made  parties.    The  court  refused  to  continue  the  cause  to 


190L]  M.  K.  &  T.  Ry.  Co.  v.  Yale.  IJ 

require  the  surety  company  to  answer,  service  having  been  had  upon  it^ 
but  not  in  time  to  require  it  to  answer  at  the  term  of  the  court  in  which 
trial  was  had. 

There  was  a  jury  trial  and  verdict  and  judgment  for  plaintiff  against 
defendant,  the  railway  -company,  for  $5248.70,  contract  price  of  the- 
piling,  including  interest,  from  which  the  defendant  railway  company 
has  appealed. 

Findings  of  Fact — ^We  find  the  facts  proven  as  follows :  A.  A.  Allen 
was  vice-piesident,  general  manager,  and  executive  officer  of  defendant 
company;  A.  V.  Tomlin  was  the  company's  treasurer.  During  the* latter 
part  of  the  year  1898,  and  the  first  six  months  of  1899,  A.  D.  Arbegast 
was  the  company's  general  foreman  of  bridge  and  building  department 
and  resided  at  Denison,  Texas.  E.  L.  McDill  was  timber  inspector  of 
the  railway  company.  C.  N.  Stevens  was  defendant's  purchasing  agent 
and  had  supervision  of  purchase  of  all  material. 

T.  B.  Tale,  plaintiff,  resided  in  Brazoria  County,  Texas,  near  Colum- 
bia, and  in  October,  1898,  had  a  lot  of  cedar  piling  cut  from  his  planta- 
tion. October  8,  1898,  plaintiff  wrote  A.  A.  Allen,  as  general  manager,. 
Missouri,  Kansas  &  Texas  railway,  informing  him  that  he  had  a  lot  of 
cedar  piling  for  sale,  and  not  khowing  defendant's  timber  buyer,  ad- 
dressed A.  A.  Allen  and  received  from  him  a  reply,  dated  October  11th, 
at  St  Louis,  Mo.,  which  referred  him,  Yale,  to  Mr.  C.  N.  Stevens,  "our 
purchasing  agent,  who  has  supervision  over  the  purchase  of  all  material." 
Plaintiff  then  received  from  C.  N.  Stevens  letter  of  date  October  12, 
1898,  as  follows:  "Yours  addressed  to  Mr.  A.  A.  Allen,  Dallas,  Texas, 
has  been  forwarded  to  me  for  answer.  If  you  will  advise  me  how  many 
piling  you  have  of  various  lengths  and  your  prices  for  same  delivered  at 
the  nearest  junction  point  on  our  road,  I  will  advise  whether  we  can 
handle  them." 

Yale  replied  to  Stevens  October  31,  1898,  giving  information  as  to 
number  of  sticks  of  cedar  timber  with  dimensions  he  then  had  at  Colum- 
bia. Stevens  wrote  another  letter  to  Yale  from  St.  Louis,  of  date  Novem- 
ber 1,  1898,  supposing  his  last  letter  as  above  had  miscarried,  making 
same  inquiries  as  before,  and  stating  again,  "I  will  advise  you  whether 
we  can  handle  it."  Plaintiff  replied  by  letter  of  date  November  5,  1898, 
addressing  Stevens,  purchasing  agent  of  the  Missouri,  Kansas  &  Texas 
Railway  at  St.  Louis,  with  information  that  he  had  investigated  cost  of 
freight  on  cedar  piling  from  Columbia  to  Houston,  Texas,  and  that  he 
could  deliver  at  Houston,  f.  o.  b,,  of  certain  named  dimensions  at  16^4 
and  19  cents  according  to  grade.  Yale  heard  nothing  further  from 
Stevens  by  mail,  but  in  due  course  received  a  letter  from  E.  L.  Conner, 
of  date  November  17,  1898,  on  letterhead  of  Graham  &  Miller,  con- 
tractors, at  South  McAlester,  I.  T.,  stating,  "I  have  before  me  two  let- 
ters from  you  to  Mr.  C.  N.  Stevens,  St.  Louis,  in  regard  to  cedar  piling 
you  have  for  sale.  I  represent  Graham  &  Miller,  general  contractors 
for  the  Missouri,  Kansas  &  Texas.    I  will  try  to  be  in  Columbia  on  Sun- 
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AsLj  or  Monday  and  look  at  your  piling/'  Conner  came  to  Columbia, 
as  stated,  and  Yale  saw  him  there  and  had  a  conversation  with  him  with 
reference  to  the  timber.  Stevens  had  received  the  letters  addressed  by 
Yale  to  him,  and  had  handed  them  to  J.  T.  Miller,  of  the  firm  of  Graham 
&  Miller,  "to  take  up/' 

McDill,  timber  inspector  for  the  railway  company,  came  to  Columbia 
and  inspected  the  timber  plaintiff  had  there  for  sale.  Arbegast  also  in- 
spected the  timber.  Plaintiff  did  not  see  him  at  the  time  of  inspecting 
the  timber,  but  he  told  plaintiff  how  much  of  the  timber  he  thought  he 
could  get  out  of  the  lot  of  timber  in  Columbia,  and  that  he  was  employed 
by  the  defendant  company.  Plaintiff  did  not  send  for  either  Arbegast 
or  McDill  to  inspect  the  timber.  After  inspection  Arbegast  went  to 
Houston  to  make  arrangements  for  cars  to  ship  the  timber.  As  the 
timber  was  inspected,  McDill  branded  the  timber  selected,  using  the 
branding  iron,  which  marked  the  sticks  *'M.  K.  &  T.  No.  4.*'  Arbegast 
was  present  part  of  the  time  and  seemed  to  control  McDill.  The  timber 
thus  branded  went  to  the  depot  for  shipment.  Plaintiff  had  never  seen 
■either  Graham  or  Miller.  Afterwards  plaintiff  received  a  telegram  from 
Graham  &  Miller  from  South  McAlester,  1.  T.,  dated  December  23,  1898, 
addressed  to  plaintiff,  as  follows:  "Inspector's  report  on  piling  favor- 
able.   See  letter  of  this  date." 

Plaintiff  replied  to  Graham  &  Miller,  tie  contractors,  December  27, 
1898,  acknowledging  receipt  of  letter  making  statement  of  prices  on 
ihe  piling  as  given  to  Stevens,  purchasing  agent.  He  also  stated  the 
number  of  pieces  inspected,  and  asked  them  to  come  and  take  them  up, 
.stating  the  number  of  pieces  as  508  and  stating  further,  ^*If  I  am  in 
•error  in  regard  to  figures,  then  send  the  inspector  upon  the  terms  stated 
in  your  letter  of  the  23d  inst."  January  12, 1899,  Yale  wrote  E.  L.  Con- 
ner, at  Greenville,  Texas,  informing  him  of  receipt  of  letter  from  Graham 
&  Miller  which  was  a  notification  of  favorable  report  of  cedar  inspector, 
and  that  he  had  wired  reply  accepting  prices  made  by  Conner.  He  speaks 
-of  delay  in  further  progress  and  asked  Conner  to  write  if  there  was  *^any 
hitch." 

'  Next  Yale  received  letter  from  Graham  &  Miller,  asking  him  if  he 
had  the  piling,  and  if  he  would  deliver  it  in  Houston,  as  per  his  letter 
of  December  27th,  asking  him  to  reply,  and  that  they  will  make  arrange- 
ments at  once.  Yale  replied  affirming  his  letter  of  December  27,  1898, 
-stating  that  their  reply  had  not  been  received. 

He  next  received  a  telegram  from  Graham  &  Miller,  dated  at  St. 
Louis,  February  1,  1899,  accepting  his  proposition  on  piling,  and  Yale 
replied  as  to  receipt  of  the  telegram  and  trusting  that  business  relations 
would  prove  pleasant  and  satisfactory  to  all  concerned. 

The  inspector  that  Yale  asked  be  sent  in  his  letter  of  December  27th 
was  sent,  and  he  was  the  inspector  of  the  defendant  Missouri,  Kansas 
A,  Texas,  McDill,  and  he  gave  Yale  a  paper,  "Form  533,  Missouri,  Kan- 
sas &  Tex.  Railway  System.  The  Missouri,  Kansas  &  Texas  Ry.  Co.  of 
Texas,"  signed  by  E.  L.  McDill,  foreman  of  lumber  yard  or  inspector. 
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Brand  4.  This  listed  the  pieces  and  dimensions  of  the  pieces  accepted. 
The  form  directed  the  foreman  or  inspector  to  fill  out  the  form  for  each 
carload  of  lumber  unloaded  and  inspected,  and  to  forward  same  to  Deni- 
son  storekeeper  or  general  office,  as  may  be  necessary.  The  form  so  filled 
up  is  indorsed :  "March  11,  1899,  E.  L.  McDill,  Inspector  Brand  4  for 
Mo.  Kan.  &  Tx.  Ry.  Co.,  Cedar  Piling  of  Thos.  B.  Yale,  Agt.  No.  16801, 
Filed  Nov.  27,  1900,  Jas.  P.  Hart,  Clk.,  by  D.  J.  Pickle,  Deputy.'^ 

After  Yale  received  telegram  saying  "proposition  accepted,"  Mr. 
Hussey  came  to  see  Yale,  who  supposed  he  came  from  the  same  party 
others  came  from.  He  did  no  inspecting,  but  negotiated  as  to  prices  not 
agreed  on.  He  claimed  to  represent  Graham  &  Miller.  McDill  had  come 
before  that  but  went  away,  because  some  sticks  were  larger  than  Conner 
had  represented  and  there  was  a  disagreement  as  to  price,  Yale  refusing 
to  sell  some  of  the  sticks  at  the  prices  made  by  Conner.  McDill  refused 
to  further  act  until  the  matter  was  settled.  Hussey  came  to  carry  on 
the  business,  and  he  and  Yale  agreed  on  prices.  The  sticks  Hussey 
agreed  to  purchase  were  to  be  inspected  by  the  Missouri,  Kansas  &  Texas 
inspector,  and  when  the  inspector  came,  he  claimed  to  represent  the 
railway  company,  and  to  be  acting  for  it,  and  put  its  brand  on  timber 
as  accepted.  Plaintiff  believed,  and  it  was  his  understanding,  that  he 
was  selling  the  timber  to  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany. Plaintiff  testified,  and  we  find  his  testimony  is  true:  "I  sup- 
posed I  was  selling  my  timber  to  the  Missouri,  Kansas  &  .Texas  people. 
I  inaugurated  a  sale  to  them,  and  it  went  on  straight,  and  I  supposed 
this  was  in  the  transaction.  I  made  no  inquiry  and  gave  no  considera- 
tion to  the  financial  standing  of  Graham  &  Miller.  Mr.  John  C.  Under- 
wood was  my  agent  in  reference  to  the  selling  and  delivering  of  the 
timber,  and  I  have  never  been  paid  for  this  piling.*' 

It  was  proved  by  plaintiff  that  all  the  timber,  the  price  for  which  is 
sued  for,  was  furnished  by  plaintiff  under  the  circumstances  detailed  in 
the  foregoing  statement  at  the  prices  claimed.  It,  the  timber,  was  in- 
spected and  received  by  the  agents  of  the  defendant  company,  and  all  of 
it  branded  when  received  with  the  Missouri,  Kansas  &  Texas  brands  The 
timber  was  loaded  on  the  Missouri,  Kansas  &  Texas  cars.  The  parties 
receiving  the  timber  claimed  to  be  acting  for  the  defendant  company. 

Arbegast,  who  attended  to  the  inspection  and  receipt  of  the  timber  at 
Columbia,  was  sent  there  for  that  purpose  by  defendant  company's  chief 
engineer,  and  he  had  authority  to  do  so,  and  he  assisted  in  getting  cars 
to  move  it,  and  the  defendant  furnished  the  cars  for  the  shipment. 
Arbegast  told  plaintiff  he  was  employed  by  defendant.  The  evidence 
tends  to  show  that  plaintiff  thought  he  was  dealing  all  the  while  with 
defendant  company  and  its  duly  authorized  agents  in  selling  and  de- 
livering the  timber  for  the  defendant,  and  the  testimony  warranted  that 
helief. 

It  also  shows  that  the  price  was  agreed  on  by  the  agents  of  the  com- 
pany and  the  plaintiff  as  to  all  of  it  that  the  Missouri,  Kansas  &  Texas 
inspectors  would  have.     It  was  fully  understood  that  the  "stuff  was 
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being  bought  through  Graham  &  Miller  for  the  Missouri,  Kansas  & 
Texas  road/'  Graham  &  Miller  were  in  fact  independent  contractors^ 
acting  for  themselves  and  then  furnishing  the  defendant  with  the  tim- 
ber, but  plaintiff  did  not  know  this,  and  the  acts  and  declarations  of  the 
company's  authorized  agents  warranted  the  belief  that  they  were  acting- 
for  the  defendant  railway  company  in  the  transactions  of  the  sale  and 
delivery  of  the  timber ;  and  it  was  not  until  after  such  sale  and  delivery 
that  he  had  notice  of  any  facts  that  Graham  &  Miller  were  independent 
contractors.  After  the  delay  in  payment  and  denial  of  his  claim  on  the 
part  of  the  defendant,  he  was  put  in  possession  of  the  real  facts,  but  this 
was  after  the  contract  was  made  and  the  timber  furnished  thereon* 
Plaintiff  has  not  been  paid  by  anyone  for  the  timber  furnished,  though 
the  defendant  company  has  paid  Graham  &  Miller.  The  jury  were  war- 
ranted in  finding  the  facts  as  hereinbefore  stated,  and  we  so  find  them. 
There  was  some  testimony  to  the  contrary  tending  to  show  that  plaintiff 
knew  facts  that  would  put  him  upon  notice  that  Graham  &  Miller  were 
acting  for  themselves  as  contractors  with  the  company,  but  the  testimony- 
was  sufficient  to  warrant  the  conclusion  reached  by  the  jury,  that  from 
the  facts  in  his  possession  plaintiff  was  authorized  to  believe  and  did 
believe  he  was,  in  the  transactions  mentioned,  dealing  with  defendant 
company  through  its  agents,  and  not  with  Graham  &  Miller  on  their 
individual  account. 

It  was  shown  that  plaintiff  had  instituted  suit  against  Graham  &  Miller 
and  the  defendant  company  in  the  Indian  Territory  in  the  Federal  court, 
for  the  price  of  the  piling  in  question,  which  suit  is  still  pending. 

Opinion. — 1.  We  find  no  error  in  the  refusal  of  the  court  below  to 
continue  the  case  upon  the  application  of  defendant  company,  so  as  to 
litigate  the  liability  of  the  American  Surety  Company  on  its  contract 
to  indemnify  defendant  against  loss  by  reason  of  any  claims  which  might 
be  made  on  account  of  any  ties  and  lumber.  Wlien  the  case  was  called 
for  trial  November  26,  1900,  defendant  filed  a  written  application  to 
continue,  under  oath,  on  the  ground  that  the  American  Surety  Company,, 
of  New  York,  had  not  been  served  in  time  to  require  it  to  answer  at  the 
then  present  term  of  the  court,  it  having  been  impleaded  upon  its  in- 
demnity bond.  The  defendant  claimed  its  right  to  make  the  surety  com- 
pany a  party,  because  it  was  liable  on  its  bond  to  defendant  to  a  judgment 
over  against  it  for  any  recovery  that  might  be  had  against  the  defendant. 
The  citation  to  the  surety  company  was  of  date  October  13,  1900,  and 
was  served  on  its  general  manager  and  local  agent  in  Travis  County, 
Texas,  on  the  16th  day  of  October,  1900,  too  late  to  require  answer  at 
the  term  of  trial. 

The  rights  of  the  defendant  to  have  its  indemnitors  made  parties,  so  as 
to  require  them  to  respond  over,  is  not  disputed,  but  the  indenmitors 
were  not  necessary  parties,  and  the  trial  should  not  be  delayed  to  make 
such  parties.  The  original  petition  was  filed  September  17,  1900,  and 
the  amended  petition,  November  26,  1900.     The  trial  was  commenced 
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same  day.  Defendant  was  served  with  citation  September  18,  1900. 
The  agent  of  the  surety  company  resided  in  Austin,  and  no  attempt  was 
made  to  cite  him  until  nearly  one  month  after  service  upon  defendant. 
It  was  defendant's  duty  to  take  prompt  steps  to  bring  its  indemnitors 
before  the  court,  so  as  to  cause  no  delay  of  the  trial.  It  had  ample  time 
to  do  this  before  the  trial.  Failing  in  this,  it  can  not  complain  of  the 
action  of  the  court  in  ordering  trial  without  them.  Stiles  v.  Hill,  Fon- 
tame  &  Co.,  62  Texas,  431. 

2.  Defendant  insists  that  the  court  erred  in  overruling  its  demurrer 
to  plaintiffs  plea  of  estoppel.  It  was  a  general  demurrer.  The  estoppel 
set  up  is  as  follows : 

Plaintiff  says  that  if  the  relation  between  defendant  and  said  Oraham 
&  Miller  was  that  of  independent  contractors,  that  such  relation  was 
miknown  to  this  plaintiff  and  was  by  defendant  concealed  from  plaintiff, 
and  that  by  the  act  of  defendant's  officers,  A.  A.  Allen  as  its  general 
euperintendent  and  C.  N.  Stevens  its  general  purchasing  agent,  opening 
up  and  conducting  negotiations  with  this  plaintiff  for  the  purchase  of 
his  timber,  and  agreeing  to  give  him  an  answer  to  his  proposition,  and 
in  sending  one  £.  L.  Conner,  claiming  to  act  for  said  Graham  &  Miller, 
as  general  contractors  for  defendant,  to  personally  interview  this  plaintiff 
with  reference  thereto,  and  the  result  of  such  interview  being  commu- 
nicated to  defendant  for  the  purpose  of  its  passing  upon  the  same,  and 
by  reason  of  defendant's  sending  one  E.  L.  McDill  and  A.  D.  Arbegast, 
its  own  special  officers,  to  inspect  plaintiff's  said  timber  before  the  trade 
was  finally  closed  as  to  price,  and  the  fact  that  the  said  Oraham  & 
Miller  did  nothing  beyond  negotiate  and  ascertain  the  price  at  which 
plaintiff  was  willing  to  sell  his  timber,  and  that  no  delivery  was  made  or 
agreed  to  be  made  of  any  timber  to  said  Oraham  ft  Miller,  but  the  selec- 
tion of  the  same  from  a  large  number  of  sticks  of  timber  owned  by  this 
plaintiff  was  to  be  made,  and  was  in  fact  wholly  made  by  defendant's 
oflScers  and  agents,  viz.,  A.  D.  Arbegast,  as  foreman  of  bridges  and  build-, 
ings  for  defendant,  and  one  E.  L.  McDill,  timber  inspector  in  defendant's 
employ,  and  from  all  the  acts  and  doings  of  defendant's  said  officers  and 
agents  in  its  regular  employ  with  reference  to  the  sale,  between  the  time 
when  the  negotiation  was  begun  October,  1898,  until  the  contract  was 
finally  closed  by  the  selection  and  delivery  of  said  twenty-six  cars  of 
timber  to  defendant,  plaintiff  was  led  to  believe  and  did  believe  that  he 
#as  making  sale  of  his  said  timber  to  defendant  and  that  said  Oraham 
&  Miller  were  the  agents  of  defendant  authorized  merely  to  contract  as 
to  the  price  to  be  paid  and  upon  whose  order  the  said  timber  should  be 
billed  as  delivered  to  defendant,  and  that  plaintiff  did  not  extend  credit 
to  said  Oraham  &  Miller,  but  expected  them,  as  such  purchasing  agents, 
to  procure  defendant  to  pay  this  plaintiff  therefor;  and  plaintiff  says, 
that  as  a  man  of  ordinary  prudence  he  was  justified  in  relying  upon  the 
acts  and  conduct  of  defendant's  said  officers  in  holding  out  said  Oraham 
ft  Miller  and  the  said  E.  L.  Conner  and  D.  B.  Hussey  as  being  its 
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duly  authorized  agents  and  not  independent  contractors,  and  defendant 
18  estopped  to  deny  that  said  parties  were  its  duly  authorized  agents  to 
make  said  contract  and  bind  defendant  to  pay  plaintiff  the  said  stipu- 
lated and  agreed  price  for  bis  said  timber.  And  this  plaintiff  is  ready 
to  verify." 

The  elements  of  estoppel  are  set  up  in  the  foregoing  plea,  and  if  the 
averments  are  true,  defendant  would  be  estopped  to  deny  that  Graham 
&  Miller  were  its  agents  in  the  purchase  of  the  material  in  question. 
The  general  demurrer  does  not  indicate  any  special  defect  in  the  plea, 
nor  does  the  brief  of  the  appellant.  If  plaintiff,  by  the  conduct  of  de- 
fendant, was  led  to  believe  and  did  believe,  as  a  man  of  ordinary  pru- 
dence, that  he  was  selling  his  timber  to  the  defendant  and  not  to  Graham 
&  Miller  as  independent  contractors,  and  plaintiff  did  not  extend  the 
credit  to  them,  but  relied  upon  defendant  to  carry  out  the  contract  of 
purchase,  defendant  would  be  estopped  from  denying  the  agency,  and 
would  be  bound  to  perform  the  contract.  The  plea  avers  such  facts. 
The  special  deficiency  in  the  plea  is  not  discernible  without  a  special 
exception,  and  we  are  not  called  on  to  point  it  out  on  the  general  de- 
murrer. 

3.  It  is  claimed  by  defendant  that  the  court  erred  in  overruling  its 
motion,  after  plaintiff  rested  and  before  it  offered  any  testimony,  to  in- 
struct the  jury  to  return  a  verdict  in  its  favor. 

The  motion  is  in  the  nature  of  a  demurrer  to  the  suflSciency  of  plain- 
tiff's testimony  to  entitle  him  to  verdict.  The  rule  in  such  cases  is  that 
the  demurrer  or  motion  admits  every  material  fact  which  the  evidence 
tends  to  prove  on  behalf  of  the  plaintiff.  Bradberry  v.  Reed,  23  Texas, 
261 ;  Pitt  V.  Texas  Storage  Co.,  4  App.  C.  C,  sec.  295.  A  review  of  the 
testimony  shows  that  plaintiff  began  his  negotiations  to  sell  his  timber 
with  officers  of  the  company  and  they  corresponded  with  him  concerning 
the  matter,  when  afterwards,  without  any  notification  on  the  part  of 
the  company  or  any  one  else,  Graham  &  Miller  continued  these  negotia- 
tions, the  previous  negotiations  having  been  referred  to  them  by  the  de- 
fendant. The  evidence  shows  that  plaintiff  believed,  and  had  the  right 
to  believe,  that  he  was  still  dealing  with  defendant,  nothing  having  been 
said  by  its  agents  or  by  Graham  &  Miller  before  the  parties  were  bound 
and  had  become  obligated  to  each  other,  plaintiff  having  furnished  the 
timber  and  defendant  having  received  it,  before  he  discovered  that  Gra- 
ham &  Miller  were  independent  contractors.  The  first  information  of 
plaintiff  that  his  negotiations  might  be  conducted  with  Graham  &  Mil- 
ler was  a  letter  from  E.  L.  O'Conner,  who  said  he  represented  Graham  & 
Miller,  which  informed  him  that  they  were  ^'general  contractors  for  the 
Missouri,  Kansas  &  Texas,"  and  that  he  (Conner)  had  plaintiff's  letter 
to  C.  N.  Stevens,  purchasing  agent  of  the  company.  Stevens  had  de- 
livered to  Graham  &  Miller  the  letters  he  had  received  from  plaintiff. 
Plaintiff  had  the  right  to  believe  that  the  company  had  referred  him  to 
their  agents  who  would  continue  the  negotiations  with  him.  All  the 
conduct  of  defendants  agents  and  others  after  this  only  served  to  con- 
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firm  plaintiff  in  his  belief  that  he  was  dealing  with  the  railroad.  N'othing 
occurred  to  undeceive  him,  and  we  find  that  the  facts  warranted  him  in 
that  belief,  and  the  jury  were  warranted  by  the  testimony  in  finding 
that  he  did  so  believe,  and  that  he  acted  in  good  faith  in  acting  on  that 
belief. 

4.  Appellant  contends  by  assignment  of  error  that  the  court  erred 
in  allowing  Yale  to  testify  as  to  his  understanding  as  to  whom  he  was 
selling  his  timber.  His  understanding  was  a  part  of  his  case  on  estop- 
pel, and  indicated  the  deception  practiced  upon  him  and  his  good  faith 
in  acting  with  Graham  &  Miller,  as  the  agents  of  the  defendant.  His 
good  faith  was  in  issue,  and  it  was  not  improper  to  show  it.  His  con- 
clusion from  the  acts  of  the  parties  was  a  matter  proper  for  investiga- 
tion. 

6.  The  verdict  was  warranted  by  the  testimony.  The  testimony  was 
sufficient  to  authorize  the  jury  in  finding  that  defendant  was  estopped. 

6-  Appellant  claims  that  the  court  erred  in  refusing  defendant's 
charge  which  instruced  the  jury  to  return  a  verdict  for  defendant,  ^'be- 
cause there  was  no  testimony  sustaining  plaintiff's  plea  of  estoppel,  the 
uncontradicted  evidence  showing  that  Graham  &  Miller  bought  the  piling 
on  their  own  behalf,  and  defendant's  agents  did  and  said  nothing  that 
estopped  it  from  relying  upon  the  fact  that  Graham  &  Miller  were  inde- 
pendent contractors.'*  The  facts  show  that  the  above  assignment  is  not 
well  taken,  but  that  the  contrary  is  true. 

7.  Appellant  says  "the  court's  charge  stating  under  what  circum- 
stances a  person's  conduct  prevents  him  from  denying  agency,  is  errone- 
ous in  not  including  as  a  necessary  element  that  such  person  must  have 
known  that  such  alleged  agent  was  assuming  to  represent  him,  and  had 
reason  to  believe  so  before  he  was  estopped."  The  court  instructed  the 
jury  as  to  agency,  first,  that  the  evidence  fails  to  show  that  Graham  & 
Miller  were  the  agents  of  defendant,  and  that  the  main  question  to  be 
determined  was  whether  or  not  defendant  by  its  -conduct  in  reference  to 
the  purchase  is  estopped  to  deny  that  Graham  &  Miller  were  its  agents 
in  the  transactions,  under  the  rules  given  in  the  charge.  The  court 
then  charged  as  follows : 

**When  one  party,  by  his  conduct  and  dealing  in  reference  to  a  particu- 
lar transaction,  has  induced  or  caused  a  second  party  to  believe  that  a 
third  person  was  the  agent  of  said  first  party  in  such  transaction  and 
said  conduct  was  of  such  character  as  to  cause  or  warrant  a  person  of 
ordinary  care  and  prudence  in  so  believing,  and  such  second  party  deals 
with  said  third  party  in  good  faith  and  in  the  exercise  of  ordinary  care 
and  prudence,  relying  upon  said  third  party  being  the  agent  of  said 
first  party,  then  under  such  circumstances  said  first  party  will  not  be  per- 
mitted to  deny  that  said  third  party  was  his  agent  in  said  transaction  if 
the  same  be  necessary  to  protect  the  rights  of  the  second  party." 

The  court  charged  on  the  facts  applying  the  law  of  estoppel  as  fol- 
lows: "Now,  if  you  believe  from  a  preponderance  of  the  evidence  in 
this  case  that  plaintiff  wrote  to  defendant's  agents  A.  A.  Allen  and  C.  N. 
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Stevens  in  regard  to  the  sale  of  certain  pilings,  and  that  they  turned 
over  said  letters  to  Graham  &  Miller  without  informing  plaintiff  of  their 
relationship  to  defendant  company,  and  that  the  further  conduct  of  de- 
fendant's agents  in  inspecting,  passing  upon,  and  receiving  said  piling 
and  otherwise,  as  appears  from  the  evidence  in  this  case,  up  to  the  time 
said  contract  of  sale  was  complete,  was  of  such  character  as  to  induce 
and  warrant  a  person  of  ordinary  care  and  prudence  to  believe  that  the 
firm  of  Graham  &  Miller  were  the  agents  of  the  defendant  company  in 
making  the  purchase  of  the  piling  in  controversy  from  plaintiff,  and  you 
further  find  that  plaintiff  in  good  faith  and  in  the  exercise  of  ordinary 
care  and  prudence  relied  upon  and  believed  that  Graham  &  Miller  were 
the  agents  of  defendant  company  in  buying  said  pilings,  and  was  so  led 
to  believe  by  the  said  conduct  of  defendant,  and  so  believing  sold  said 
pilings  to  Graham  &  Miller,  then  you  are  instructed  that  the  defendant 
would  be  estopped  from  denying  that  Graham  &  Miller  acted  as  their 
agents  in  such  transaction,  and  if  you  find  the  facts  to  be  as  stated  in 
this  paragraph  of  this  charge  you  will  find  for  the  plaintiff  against  the 
defendant  company. 

"You  are  further  instructed  that  the  defendants  can  not  be  estopped 
from  denying  that  Graham  &  Miller  were  their  agents  in  purchasing 
said  piling  from  plaintiff  by  anything  that  happened  after  the  completion 
of  the  sale  by  plaintiff  to  Graham  &  Miller,  which  was  when  the  price 
had  been  agreed  upon  and  in  this  case  when  the  piling  had  been  in- 
spected and  passed  upon  by  the  inspectors,  and  you  will  not  consider  such 
evidence  as  to  anything  occurring  since  the  completing  of  the  sale  of 
said  piling  in  determining  whether  or  not  defendant  is  estopped  from 
denying  the  agency  of  Graham  &  Miller. 

"You  are  further  instructed  that  unless  you  believe  from  a  prepon- 
derance of  the  evidence  that  plaintiff  in  good  faith  believed  that  Graham 
&  Miller  were  acting  as  the  agents  of  the  defendant  company  in  buying 
his  said  piling  at  the  time  he  sold  the  same,  and  unless  you  further  be- 
lieve that  he  was  led  to  so  believe  from  the  conduct  of  defendant  company 
in  reference  thereto,  and  unless  you  further  believe  that  said  conduct  of 
defendant  company  was  of  such  character  as  to  justify  a  person  of  ordi- 
nary care  and  prudence  in  believing  that  said  Graham  &  Miller  were  the 
agents  of  defendant  company  in  making  the  purchase  of  said  pilings, 
and  that  because  of  such  belief  of  their  said  agency  plaintiff  sold  to 
Graham  &  Miller  the  pilings  in  controversy,  you  will  find  for  the  de- 
fendajit  company." 

We  believe  the  court's  charge  is  the  law  of  the  case  as  presented  on 
the  facts.  The  evidence  shows  that  defendant,  by  correspondence  with 
plaintiff,  so  acted  as  to  authorize  him,  as  a  man  of  ordinary  prudence,  to 
believe  Graham  &  Miller  were  its  agents  in  the  transaction  of  purchas- 
ing the  timber,  and  that  plaintiff  acted  in  good  faith  with  them  upon 
the  assumption  of  such  agency  selling  the  timber,  believing  them  to  be 
such  agents.  Defendant  would  be  estopped  in  such  case.  The  court's 
charge  is  sufficient  on  this  subject.     It  was  not  necessary  that  defendant 
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should  know  that  Graham  &  Miller  were  assuminj:  to  act  for  them,  in 
order  to  bind  defendant.  If  defendant  authorized  them  to  act  for  it,  or 
by  declarations  and  conduct  authorized  Yale  to  believe,  as  a  man  of 
ordinary  prudence,  that  they  were  its  agents  in  the  transaction,  it  could 
not  deny  the  agency  after  it  had  been  accomplished.  In  this  character 
of  estoppel  it  was  not  necessary  to  bind  the  principal  that  he  should  stand 
by  and  see  the  work  as  it  was  done  by  the  agent,  and  so  encourage  the  be- 
hef  of  agency. 

We  believe  the  court's  charge  presented  the  necessary  elements  of 
estoppel  involved  in  the  case.  See  Guest  v.  Lubbock,  5  Texas,  645,  546 ; 
Perrin  v.  Perrin,  62  Texas,  480.  As  to  estoppel  in  pais  applicable  to 
this  case,  see  Herm.  on  Estop.,  sec.  7,  pp.  5,  6.  "If  a  man,  whatever  his 
real  meaning  may  be,  so  conducts  himself  that  a  reasonable  man  would 
take  his  conduct  to  mean  a  certain  representation  of  facts,  and  that  it 
was  a  true  representation,  and  that  the  latter  was  intended  to  act  upon 
it  in  a  particular  way,  and  he  with  such  belief  does  act  that  way  to  his , 
damage,  the  first  is  estopped  from  denying  that  the  facts  were  as  repre- 
sented."    1  Herm.  Estop,  and  Ees  Judicata,  p.  6,  sec.  7,  subdiv.  3. 

The  evidence  in  this  case  shows  that  if  Graham  &  Miller  were  not  in 
fact  agents  of  defendant,  the  latter  acted  in  the  transaction  so  as  to  in- 
duce the  belief  on  the  part  of  plaintiff  that  they  were  its  agents  to  act 
88  they  did,  and  a  man  of  ordinary  prudence  would  have  acted  as  plain- 
tiff did.  The  court's  charge  was  sufficient,  and  is  not  subject  to  the  ob- 
jection urged. 

8.  The  amendment  to  the  court's  charge  requested  by  defendant  and 
refused  by  the  court  was  not  applicable.  If  plaintiff  acted  on  the  con- 
duct and  acts  of  defendant  in  dealing  with  Graham  &  Miller  as  its  agents 
in  this  matter,  and  defendant  was  responsible  for  the  course  adopted  by 
plaintiff,  it  would  be  immaterial  whether  or  not  defendant  knew  plaintiff 
was  so  acting. 

9.  There  was  testimony  supporting  the  issue  submitted  by  the  court 
as  to  estoppel  by  conduct  of  defendant,  and  it  was  not  error  to  have  the 
jury  pass  upon  it. 

10.  The  courf g'  charge  was  as  favorable  to  defendant  as  it  ought  to 
have  been  in  charging  that  "defendant  could  not  be  estopped  from  de- 
nying that  Graham  &  Miller  were  its  agents  in  purchasing  the  piling 
from  plaintiff  by  anything  that  happened  after  the  completion  of  the  sale 
by  plaintiff  to  Graham  &  Miller,  which  was  when  the  prices  had  been 
agreed  upon  and  the  piling  inspected  and  accepted  by  the  inspectors,  and 
you  will  not  consider  such  evidence  as  to  anything  occurring  since  com- 
pleting the  sale  in  determining  whether  or  not  defendant  is  estopped 
from  denying  the  agency  of  Graham  &  Miller."  It  was  not  error  to  re- 
fuse the  charge  requested  on  the  same  subject. 

11.  No  error  is  pointed  out  in  the  twelfth  and  thirteenth  assignments 
of  error  as  to  admission  of  testimony  of  Underwood  and  Arbegast. 

12.  Nor  do  we  find  error,  as  contended  in  the  fourteenth  assignment 
of  error  complaining  of  the  court's  action  in  permitting  Underwood  to 
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tell  what  kind  of  cars  were  used  on  which  to  load  the  piling,  and  that 
they  were  all  marked  in  the  mark  of  the  defendant  company,  Missouri, 
Kansas  &  Texas  Railroad.  It  can  not  be  said  that  the  testimony  was 
immaterial  under  the  issues  in  the  case.  All  circumstances  tending  to 
explain  defendant's  acts  in  relation  to  the  receiving  of  this  piling  were 
admissible. 

We  have  considered  every  question  presented  in  this  case,  and  find  no 
error  has  been  called  to  our  attention  requiring  a  reversal,  and  we  con- 
clude that  the  judgment  of  the  lower  court  should  be  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


GuLF^  Colorado  &  Santa  Fe  Railway  Company  v.  H.  D.  Lyman, 

Decided  October  30,  1901. 

1.— Deposition— Retuni— Names  of  Witnesses— Waiver. 

A  defendant,  taking  depositions  of  his  own  witnesses,  opened  and  read  thenr 
after  return,  and  finding  one  Y.,  iinfavorable,  moved  to  <|uash  his  deposition 
because  the  name  was  not  indorsed  on  the  envelope  in  which  it  was  returned, 
the  indorsement  showing  the  witnesses  to  be  S.  et  al.  Held,  that  defendant 
waived  the  irregularity  by  using  the  depositions  of  the  other  witnesses. 

8. — ^Evidence — Signature — ^Proof  by  Comparison. 

Instruments,  which  were  admissible  if  the  signatures,  which  were  denied, 
were  genuine,  were  offered  without  other  proof  of  execution  than  such  as  could 
be  drawn  by  the  jury  from  comparison  with  other  admittedly  genuine  signatures 
in  evidence.  Held,  that  their  rejection  could  not  be  foimd  error  when  the  orig- 
inal instruments  were  not  before  the  appellate  court. 

Appeal  from  Tom  Green.     Tried  below  before  Hon.  J.  W.  Timmins. 

Lyman  sued  the  railway  company  and  had  judgment,  from  which  de- 
fendant appealed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appellant. 

J.  T.  Thomson  and  D.  D.  Wallace,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  plaintiflP  to  recover 
damages  for  the  alleged  negligent  killing  of  two  head  of  horses  and  for 
injuries  sustained  by  ninety-five  head  of  horses,  mules,  and  colts  shipped 
over  the  defendant's  line  of  railway.  The  amount  claimed  was  $1300^ 
The  verdict  and  judgment  was  for  $650.40. 

We  find  the  facts  concerning  the  shipment  of  the  stock  and  the  negli* 
gence  and  delay  of  the  appellant  substantially  as  alleged  by  the  plaintiff, 
and  the  verdict  of  the  jury  as  to  the  amount  is  supported  by  the  evidence. 

The  appellant  propounded  interrogatories  to  G.  W.  L.  Smith,  B.  Ham- 
brick,  Jesse  Young,  and  others.     The  oflBcer  taking  the  depositions  of 
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these  witnesses  inclosed  them  all^  it  seems^  in  one  envelope  and  indorsed 
upon  the  back  thereof  the  style  of  the  ease,  and  undertook  to  indicate 
the  depositions  of  the  witnesses  contained  in  the  envelope  by  indorsing^ 
thereon  the  words:  '^Depositions  of  G.  W.  L.  Smith  et  al.,  witnesses.'^ 
After  these  depositions  were  returned,  they  were  opened  at  request  of  ap- 
pellant The  appellant  finding  the  evidence  of  one  of  the  witnesses, 
Jesse  Young,  unfavorable,  made  a  motion  to  quash  the  depositions  as  to 
this  witness,  which  was  overruled  by  the  court.  The  appellee  in  replying 
to  this  motion  showed  that  he  had  crossed  the  interrogatories  propounded 
to  the  witnesses  and  waived  the  informality  in  their  return,  as  com- 
plained of  by  the  appellant. 

It  has  been  held  in  several  cases,  notably  Insurance  Company  v.  Hird, 
23  Southwestern  Reporter,  393,  that  the  statute  concerning  the  manner 
of  returning  depositions  is  directory,  and  that  a  substantial  compliance 
therewith  is  all  that  is  necessary.  The  statute  states  that  the  oflficer  re- 
turning the  depositions  must  indorse  upon  the  envelope  the  names  of  the 
parties  to  the  suit  and  the  witnesses.  In  construing  this  statute,  it  has 
been  held  that  it  is  not  necessary  to  state  the  names  of  all  the  parties. 
The  names  as  indicated  by  the  docket  record  of  the  case  is  suflBcient,  and 
it  has  always  been  held  that  you  can  look  to  the  caption  and  commission 
or  the  beginning  part  of  the  depositions,  together  with  the  oflBcer's  cer- 
tificate returning  the  same,  in  order  to  identify  the  parties  to  the  cause 
of  action.  There  is  no  complaint  here  that  this  witness  is  not  identified 
as  one  of  the  witnesses  whose  testimony  is  required  to  be  taken  by  virtue 
of  the  commission,  nor  is  it  complained  that  the  officer's  certificate,  which 
was  evidently  appended  to  the  depositions,  was  not  sufficient  to  identify 
Jesse  Young  as  one  of  the  witnesses  whose  depositions  he  had  taken. 
Consequently,  we  can  assume  that  the  commission  directed  to  the  officer 
included  the  name  of  Jesse  Young  as  one  of  the  witnesses  whose  deposi- 
tions he  should  take,  and  that  his  certificate  identifies  this  witness  as 
one  among  those  whose  answers  and  depositions  were  taken.  If  it  is 
permissible,  as  has  been  held,  to  look  to  the  commission  and  the  cer- 
tificate of  the  officer  in  order  to  identify  the  parties  to  the  controversy 
in  aid  of  the  indorsement  of  their  names  upon  the  envelope,  the  same 
reasons  would  justify  a  resort  to  the  same  papers  in  order  to  identify  the 
witnesses.  The  indorsement  upon  the  envelope  shows  that  it  co'ntained 
the  depositions  of  "G.  W.  L.  Smith  et  al.,  witnesses.*'  The  "et  al.'*  evi- 
dently refers  to  the  witnesses  embraced  in  the  commission  and  the  officer's 
certificate;  and  looking  to  these  two  instruments,  it  would  doubtless  be 
found,  as  there  was  no  complaint  urged  to  the  contrary,  that  the  name 
of  Jesse  Young  was  included  as  one  of  the  witnesses. 

We  are  inclined  to  think,  for  the  reasons  just  discussed  and  in  view  of 
the  fact  that  the  depositions  of  all  these  witaiesses  being  returned  in  the 
one  envelope  and  the  defendant  having  opened  that  envelope  and  obtained 
the  benefit  of  the  testimony  of  a  number  of  the  witnesses,  no  error  was 
shown  in  the  action  of  the  court  in  refusing  to  suppress  the  depositions 
of  the  witness  Jesse  Young.     The  conduct  of  the  defendant  as  stated. 
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was  tantamount  to  a  waiver  of  the  objections  to  the  depositions  on  the 
ground  urged. 

Appellant's  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  to  allow  the  defendant  to  show  in  evidence  the  stock 
reports  signed  by  Lyman,  plaintiff,  showing  the  condition  of  the  stock 
to  have  been  good  between  various  stations  on  the  International  &  Great 
Northern  Bailroad,  for  the  reasons  and  as  fully  shown  in  defendant's  bill 
of  exceptions  number  7/' 

The  stock  in  question  was  shipped  over  the  appellant's  road  and  the 
line  of  its  connecting  carrier,  the  International  &  Great  Northern  Eail- 
road.  The  appellant  on  the  trial  introduced  a  written  statement  signed 
by  the  plaintiff  on  one  of  the  stock  reports  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company,  while  the  cattle  were  in  its  possession,  showing  the 
condition  of  the  stock.  Plaintiff  admitted  his  signature  to  this  paper. 
The  defendant  then  offered  in  evidence  similar  reports  made  on  the  In- 
ternational &  Great  Northern  Railroad,  while  the  cattle  were  in  its  pos- 
session. These  reports  in  effect  stated  that  the  cattle  were  in  good  con- 
dition. The  plaintiff  denied  signing  these  reports.  The  defendant  of- 
fered them  in  evidence  in  connection  with  the  report  admitted  to  be 
signed  by  the  plaintiff,  in  order  to  prove  his  signature  by  comparison. 
To  the  introduction  of  this  evidence,  plaintiff  objected  because  ^*there 
were  no  proofs  that  said  reports  were  signed  by  Lyman  or  said  Young, 
and  the  same  are  immaterial  and  irrelevant  to  any  issue  in  the  case.'' 

It  appears  from  the  bill  of  exceptions  that  the  names  H.  D.  Lyman 
and  J.  W.  Young,  purporting  to  be  the  persons  in  charge  of  the  stock 
on  the  International  &  Great  Northern  Railroad,  were  signed  to  the  re- 
ports furnished  by  that  road.  The  bill  of  exception  in  effect  shows  that 
the  appellant  desired  to  prove  the  execution  of  those  reports  by  plaintiff 
H.  D.  Lyman  and  witness  J.  W.  Young  by  comparing  the  signatures 
appended  to  these  reports  with  the  admitted  signature  of  Lyman  to  the 
report  made  by  him  to  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company, 
and  to  the  signature  of  Young  appended  to  his  depositions  read  in  evi- 
dence by  the  plaintiff  in  this  cause.  The  court  refused  to  admit  this 
testimony. 

From  the  maimer  in  which  the  question  is  raised  and  presented  by 
the  bill  of  exceptions,  it  is  impossible  to  determine  whether  the  court 
committed  an  error  in  refusing  to  admit  these  reports.  The  purpose 
of  appellant  was  to  prove  the  signatures  of  Lyman  and  Young  by  com- 
parison with  other  instruments  which  admittedly  contained  the  signa- 
tures of  these  two  parties.  What  influenced  the  court  to  decline  to  ad- 
mit these  two  reports  made  to  the  International  &  Great  Northern  Rail- 
road it  is  impossible  to  determine  from  the  bill  of  exception.  The  court, 
in  passing  upon  the  question,  evidently  had  before  it  the  admitted  sig- 
natures of  Lyman  and  Young  and  also  the  reports  which  they  denied 
signing  to  the  International  &  Great  Northern  Railway,  and  which  the 
appellant  was  seeking  to  introduce  in  evidence.  The  original  reports 
are  not  brought  up  in  the  record;  nor  is  there  anything  apparent  upon 
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the  face  of  the  bill  of  exceptions  indicating  in  the  remotest  degree  any 
similarity  between  the  signatures  to  the  admitted  reports  and  those 
sought  to  be  introduced;  nor  is  there  any  statement  in  the  bill  of  ex- 
ceptions to  the  effect  that  the  signatures  to  these  papers  were  identical, 
or  that  there  was  any  striking  similarity  between  them.  The  court  in 
passing  upon  this  question^  evidently  with  the  reports  before  him,  might 
have  concluded  that  there  was  such  a  want  of  similarity  between  the 
signatures  to  the  several  reports  as  would  not  authorize  their  admission 
on  the  grounds  of  any  comparison  between  the  signatures  appended 
thereto.  At  least,  there  is  nothing  in  the  bill  of  eiceptions  which  has  any 
tendency  whatever  to  show  that  this  was  not  the  view  taken  by  the  trial 
court  or  which  has  a  tendency  to  show  an  identity  by  comparison  between 
the  different  signatures. 

The  third  and  fourth  assignments  are  not  well  taken. 

We  find  no  error  in  the  record,  and  the  judgment  is  afOrmed. 

Affirmed. 


IL  Harding  v.  Commissioners  Court  of  McLennan  Countt. 

Decided  October  30,  1901 

L— Loeal  Option— Void  Electioii— Injiuictioii  Against  Declaring  the  Reralt. 

A  liquor  dealer  is  not  entitled  to  enjoin  the  commissioners  court  from  de- 
claring the  result  in  favor  of  prohibition  of  a  local  option  election  in  the  locality 
where  he  is  doing  business,  though  the  election  was  void  because  unauthorized 
within  the  limits  in  which  it  was  l^eld. 

1— Jnjnnction-^iiminal  Proiecntion. 

A  citizen  is  not  entitled  to  injunction  against  an  act  in  order  to  prevent 
an  unfounded  criminal  prosecution  against  him  as  a  result,  unless  it  is  made  to 
appear  that  some  property  right  of  his  will  be  interfered  with  and  injury  re- 
sult, or  that  he  will  be  harassed  by  a  multiplicity  of  unwarranted  prosecutions. 

Error  from  McLennan.    Tried  below  before  Hon.  Sam  B.  Scott. 

Eugene  E.  Esierling,  for  plaintiff  in  error. 

KEY,  Associate  Justice. — "R.  Harding,  the  plaintiff  in  error,  in- 
stituted this  proceeding  against  the  Commissioners  Court  of  McLennan 
County  to  restrain  that  court  from  declaring  the  result  of  an  election 
held  imder  the  local  option  liquor  law.  A  temporar}-  injunction  was 
granted,  but  npon  final  hearing  it  was  dissolved  and  judgment  rendered 
against  the  plaintiff. 

The  petition  for  the  election  and  the  order  made  by  the  Commissioners 
Court  under  which  the  election  was  held,  described  the  territory  as 
school  districts  Nos.  9  and  66,  but  followed  such  description  with  field 
notes  giving  specific  boundaries ;  and  the  agreed  facts  upon  which  the  case 
is  submitted  in  this  court  show  that  school  district  No.  9  was  not  em- 
braced in  the  territory  described  by  metes  and  bounds,  and  that  the  terri- 
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tory  so  described  included  part  of  school  districts  Nos.  23  and  24,  as  well 
as  district  No.  66.  It  is  contended  by  the  plaintiflE  in  error  that  the  la^r 
did  not  authorize  a  local  option  election  in  the  territory  described  by 
metes  and  bounds,  and  therefore  the  pretended  election  is-  null  and  void. 
The  court  below  seems  to  have  held  otherwise,  and  decided  the  case- 
against  the  plaintiff  upon  the  theory  that  the  election  was  valid. 

We  deem  it  unnecessary  to  decide  that  question,  because,  as  the  case 
is  presented  in  this  court,  we  think  the  proper  judgment  was  rendered, 
conceding  the  plaintiff's  contention  as  to  the  illegality  of  the  election. 
No  citizen  is  entitled  to  an  injunction  to  prevent  a  criminal  prosecution, 
however  unfounded  such  prosecution  may  be,  unless  it  is  made  to  appear 
that  some  property  right  of  his  will  be  interfered  with  and  injury  result 
therefrom;  or  that  he  will  be  harassed  with  a  multiplicity  of  unfounded 
prosecutions.    On  this  phase  of  the  case,  the  agreed  f adjs  are  as  follows : 

"5.  That  the  election  was  held  on  the  8th  day  of  September,  1900,. 
and  resulted  in  favor  of  prohibition,  and  that  the  Commissioners  Court 
was  about  to  declare  and  publish  the  result  of  said  election  and  enforce 
local  option  at  Axtell  at  the  time  the  writ  of  injimction  was  applied 
for  by  plaintiff,  R.  Harding,  restraining  the  Commissioners  Court  from 
declaring  and  publishing  the  result  of  said  election. 

"6.  That  the  plaintiff,  R.  Harding,  prior  to  said  election  and  at  the 
time  he  applied  for  writ  of  injunction,  was  engaged  in  the  sale  of  beer 
and  other  spirituous  and  intoxicating  liquors  at  Axtell,  Texas,  within 
the  limits  of  said  described  local  option  districts  as  described  by  metes 
and  bounds,  and  was  legally  carrying  on  such  business. 

"7.  That  the  enforcement  of  local  option  at  the  time  plaintiff  ap- 
plied  for  a  writ  of  injunction  would  have  closed  said  business  of  plaintiff,. 
R.  Harding,  and  would  have  injured  his  said  business." 

The  commissioners  court  has  no  jurisdiction  whatever  to  try  any  pro- 
ceeding, either  civil  or  criminal,  instituted  for  the  purpose  of  enforcing- 
local  option  laws;  and  we  do  not  understand  the  statement  that  "said 
court  was  about  to  declare  and  publish  the  result  of  the  election  and 
enforce  local  option"  as  meaning  that  that  court  would  attempt  to  try 
the  plaintiff  for  supposed  violations  of  the  law,  or  do  anything  more  in 
that  regard  than  cause  him  to  be  prosecuted  in  the  prpper  court.  It  is 
not  made  to  appear  that  the  court  having  jurisdiction  to  try  alleged  vio- 
lations of  local  option  laws  would  not,  if  the  election  referred  to  was 
illegal  and  void,  so  hold  and  acquit  the  plaintiff  of  any  charge  that 
might  be  preferred  against  him  for  unlawfully  selling  liquor  in  the  ter- 
ritory referred  to.  Nor  is  it  made  to  appear  that  he  would  be  harassed 
with  numerous  prosecutions  and  be  unable  to  give  bond  and  continue  his 
business  pending  such  prosecutions.  True,  it  is  agreed  that  the  enforce- 
ment of  local  option  would  have  resulted  in  closing  and  injuring  his 
business;  but  if  the  election  was  null  and  void,  then  the  action  of  the 
Commissioners  Court  in  declaring  the  result  of  the  election  would  not 
make  a  valid  local  option  law,  and  it  is  fair  to  presume  that  the  court 
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haying  jurisdiction  of  any  prosecution  attempted  thereunder  would  so 
dedare,  and  acquit  the  plaintiff  of  any  charge  preferred  against  him; 
and  therefore  local  option  would  not  be  enforced. 

We  are  not  unxnindful  of  the  fact  that  our  Supreme  Court  in  Sumner 
T.  Crawford,  91  Texas,  132,  has  intimated  that  it  is  not  necessary  in  all 
cases  for  the  applicant  for  an  injunction  to  show  that  he  has  no  adequate 
remedy  at  law.  We  find  no  fault  with  the  reasons  assigned  for  the  view 
foreshadowed  in  that  case,  and  believe  that  the  law  is  as  therein  inti- 
mated; but  the  cases  referred  to  are  exceptions  to  the  general  rule,  and 
we  do  not  believe  that  this  case  comes  within  the  rule  of  exception. 
When  reduced  to  a  final  analysis,  the  object  of  this  suit  seems  to  be  an 
effort  to  forestall  a  criminal  prosecution,  without  making  it  appear  that 
any  property  right  would  be  interfered  with  or  pecuniary  injury  sus- 
tained pending  such  prosecution;  in  which,  if  the  plaintiffs  contention 
is  correct,  the  local  option  law  would  not  be  enforced  and  would  be  de- 
clared null  and  void  and  he  be  acquitted  of  any  charge  brought  there* 

Tinder. 
For  the  reasons  stated,  we  concluded  that  the  proper  judgment  was 

rendered  by  the  District  Court,  and  that  judgment  will  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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M.  A.  Faber  v.  Burt  Muir  et  ax. 

Decided  October  23,  1901. 

1.— Mechanic's  Lien— Owner  of  Property— Purchaser  by  Executory  Contract. 

A  person  in  possession  of  land  under  a  written  contract  to  purchase  it,  is 
not  the  owner  thereof  within  the  meaning  of  the  statute  giving  a  lien  to  one 
who  furnishes  labor  or  material  in  the  construction  of  a  building  under  and  by 
Tirtoe  of  a  contract  with  the  owner,  and  such  person  is  not  enticled  to  fix  a 
lien  on  either  the  lot  or  the  building.    Rev.  Stats.,  art.  3294. 

1— Same— Consent  of  Owner. 

Where  the  vendee  in  an  executoiy  contract  for  the  sale  of  a  lot  agreed  to 
erect  a  building  thereon,  and  the  vendor  agreed  to  advance  him  a  certain  sum 
of  money  for  its  construction,  and  the  vendee  went  into  possession  and  employed 
plaintiff,  who  furnished  labor  and  material  for  the  building,  and  the  vendor, 
without  notice  of  plaintifTs  employment,  paid  to  the  vendee  the  sum  agreed  to 
be  advanced,  plaintiff  was  not  entitled  to  fix  a  lien  upon  the  premises  under  the 
statute,  since  he  had  no  contract  with  the  owner,  and  the  fact  that  the  latter 
consented  to  the  erection  of  the  building  would  not  give  the  right  to  a  lien. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Richard  Morgan. 
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Chas.  A.  Rasbury  and  Frank  Reed,  for  appellant 
«7.  C.  Muse,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  M.  A.  Paber 
•against  the  appellees,  Burt  Muir,  S.  MeKell,  and  L.  A.  Wilson,  for  an 
alleged  debt  for  $760,  due  by  Muir,  and  to  foreclose  an  alleged  attach- 
ment and  mechanic's  lien  on  a  certain  lot  and  a  building  thereon,  for 
which  the  debt  was  contracted,  as  against  him  and  the  other  appellees. 

The  case  was  tried  without  a  jury,  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  appellant  against  Muir  for  the  alleged  debt,  and 
in  favor  of  appellees,  refusing  to  establish  and  foreclose  the  alleged 
mechanic's  lien. 

Conclusions  of  Fact. — On  the  11th  day  of  December,  1899,  the  appel- 
lee, Joseph  S.  McKell,  being  the  owner  of  a  certain  lot  situated  in  the 
^ity  of  Dallas  (it  being  the  lot  upon  which  the  lien  was  claimed),  entered 
into  a  written  contract  with  Burt  Muir,  by  which  the  latter  agreed  to 
purchase  said  lot  for  the  consideration  of  $2200, — $300  to  be  paid  in 
cash,  and  the  balance  in  sixty  promissory  notes  for  $31.86  2-3,  to  be 
dated  and  executed  upon  the  completion  of  certain  improvements  to  be 
erected  on  said  lot,  and  payable  monthly  on  or  before  the  first  of  each 
month  after  the  date  thereof,  with  interest  at  the  rate  of  8  per  cent  per 
annum,  payable  annually,  and  to  be  secured  by  the  usual  form  of  vendor's 
lien  and  trust  deed;  it  being  imderstood  that  the  deed  from  McKell  to 
Muir  should  be  executed  and  delivered  upon  the  completion  of  certain 
improvements  to  be  made  on  the  lots  by  Muir  as  hereinafter  stated.  By 
the  contract  Muir  agreed  and  obligated  himself  to  build  on  said  lot  a 
one-story  frame  cottage  of  rooms  according  to  the  plans  and  specifica- 
tions to  be  thereafter  made  and  attached  to  and  made  a  part  of  the  con- 
tract. Muir  also  agreed  to  have  said  work  commenced  immediately 
after  the  delivery  of  the  agreement,  or  as  soon  thereafter  as  practicable, 
and  to  have  the  same  completed  with  as  little  delay  as  possible,  free  from 
any  and  all  liens,  except  a  lien  to  be  reserved  by  McKell  for  part  of  the 
purchase  money. 

By  said  contract  McKell  agreed  to  deposit  with  his  agents,  Seay, 
Terry  &  Co.,  the  sum  of  $1600,  to  be  disbursed  by  them  in  the  erection 
of  said  improvements,  which  should  cost  not  less  than  that  sum,  upon 
the  order  of  the  superintendent  as  the  improvements  progressed,  and 
not  otherwise.  It  was  also  agreed  that  if  Muir  failed  to  erect  the  im- 
provements according  to  the  plans  and  specifications  agreed  upon,  McKell 
or  his  agents  should  have  the  power  to  stop  the  work,  and  take  actual 
possession  of  the  same,  and  have  the  improvements  made  according  to 
the  plans  and  specifications. 

The  agreement  recites  that  in  consideration  thereof  Muir  had  deposited 
with  the  agents  of  McKell  the  sum  of  $100  as  a  guarantee  of  good  faith 
of  the  fulfillment  of  the  contract,  and  that  should  the  title  prove  defec- 
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tive  and  should  not  be  made  good  within  not  exceeding  sixty  days,  the 
deposit  should  be  returned  to  Muir;  but  if  the  title  should  prove  good, 
the  deposit  should  be  applied  as  a  part  of  the  cash  payment, — the  balance 
of  the  cash  payment  to  be  made  at  once  upon  the  completion  of  said 
improvements.  Upon  the  execution  of  the  contract  by  both  parties 
thereto,  the  $1600  provided  for  therein  was  immediately  deposited  by 
McKell  with  his  agents,  Seay,  Terry  &  Co.,  for  the  purposes  stated. 

After  the  execution  of  the  contract,  and  during  the  ;nonth  of  Decem- 
ber, 1899,  said  agents  of  McKell  and  Burt  Muir  agreed  orally  that  Muir, 
who  was  both  a  contractor  and  architect,  should  proceed  to  erect  and 
construct  on  the  lot  the  cottage  stipulated  for,  and  agreed  to  pay  the 
money  deposited  as  before  stated  to  Muir  as  the  construction  of  the  build- 
ing progressed,  the  plans  and  specifications  of  the  building  being  at  that 
time  agreed  upon  between  the  parties,  imd  it  being  mutually  understood 
between  them  that  Muir,  as  contractor,  should  construct  the  building 
and  supervise  and  act  as  superintendent  in  constructing  the  same. 

On  February  15,  1900,  the  appellant,  M.  A.  Faber,  entered  into  a 
verbal  contract  with  Burt  Muir  to  erect  and  construct  a  one  and  one-half 
story  frame  residence  upon  the  lot  described  in  the  contract  between 
McKell  and  Muir.  By  the  agreement  Faber  was  to  furnish  the  labor  and 
material  for  the  erection  of  said  house.  In  consideration  therefor  Muir 
agreed  to  pay  him  for  the  job  the  sum  of  $1600  on  or  before  the  com- 
pletion of  the  work.  Immediately  thereafter  Faber  proceeded  to  per- 
form the  work,  and  on  March  15,  1900,  completed  it  in  compliance  with 
his  contract,  furnishing  the  material  and  labor  therefor,  and  delivered 
the  building  to  Muir,  who  accepted  the  same  on  that  date,  admitting  that 
Faber  had  furnished  the  material  and  labor  and  constructed  the  house 
in  compliance  with  the  agreement,  and  was  entitled  to  be  paid  in  full 
the  amount  therefor.  But  under  said  contract  Faber  was  not  to  com- 
plete the  house — ^the  doors  and  windows,  stairway,  papering  and  painting 
not  being  included  in  his  contract. 

As  the  work  progressed,  Seay,  Terry  &  Co.,  the  agents  of  McKell, 
without  notice  of  appellant's  contract  with  Muir,  or  of  his  claim  to  a 
mechanic's  lien,  under  the  apprehension  that  Muir  was  furnishing  the 
labor  and  material  for  the  erection  of  the  building,  paid  him,  during 
the  progress  of  its  construction,  the  sum  of  $1600,  deposited  by  McKell 
with  said  agents,  for  the  purpose  stated  in  the  written  contract  of  sale 
hereinbefore  mentioned.  Of  this  $1600  Muir  paid  appellant  $850  for 
labor  done  and  material  furnished  in  constructing  said  house,  leaving  a 
balance  due  him  therefor  of  $750,  which  has  never  been  paid  him  by 
Muir  or  any  one  else. 

Neither  McKell  nor  his  said  agents  knew  of  appellant's  contract  with 
Muir,  nor  of  the  balance  due  him  from  Muir,  until  after  pajrment  by 
^d  agents  to  Muir  of  said  sum  of  $1600.  The  agents  thought  Muir  was 
doing  the  work  himself,  and  for  that  reason  the  payments  were  made  to 
him  by  them.  Though  one  of  the  agents,  during  the  construction  of  the 
building,  did  see  appellant  at  work  thereon,  he  thought  he  was  simply 
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a  laborer  employed  by  Muir.  When  appellant  made  the  contract  with 
Muir,  he  thought  the  latter  was  the  owner  of  the  lot  upon  which  the 
house  was  to  be  built,  and  did  not  leam  to  the  contrary,  nor  of  Muir's 
contract  with  McKell,  until  after  he  had  furnished  the  material  and  did 
the  work  on  the  building,  as  provided  for  in  his  contract  with  Muir. 

No  part  of  the  $1600  advanced  to  Muir  to  build  the  bouse  under  the 
contract  with  him  has  ever  been  repaid.  Muir  abandoned  the  properiy, 
and  failed  to  complete  the  building,  and  the  contract  between  him  and 
McKell  was  rescinded  in  April,  1900,  Muir  verbally  consenting  to  said 
rescission,  and  stating  that  he  could  not  complete  the  building,  nor  com- 
ply with  his  agreement  to  purchase. 

On  the  19th  day  of  May,  1900,  McKell,  in  pursuance  of  a  written 
contract  theretofore  made  on  the  16th  day  of  said  month,  for  a  valuable 
consideration,  conveyed  by  warranty  deed  the  lot  upon  which  the  lien  is 
claimed  to  the  appellee,  L.  A.  Wilson.  Wilson  paid,  principally  in 
promissory  notes,  full  value  for  the  premises,  without  notice  that  appel- 
lant was  asserting  any  claim  or  lien  thereon.  On  the  5th  day  of  April, 
1900,  prior  to  the  contract  of  sale  and  the  execution  of  the  deed  to 
Wilson,  the  appellant  filed  his  original  petition  in  this  suit  against 
Burt  Muir  only,  wherein  he  alleged  that  tiie  sum  of  $7.50  was  due  him 
by  Muir  for  furnishing  the  material  and  constructing  the  building  on  the 
lot  upon  which  the  lien  is  now  claimed,  under  a  verbal  agreement  between 
the  parties.  In  this  petition  no  lien  either  upon  the  lot  or  building  was 
asserted  or  claimed  by  Faber.  The  only  relief  he  prayed  for  was  judg- 
ment for  his  debt.  At  the  time  and  prior  to  the  sale  for  Wilson,  Seay, 
Terry  &  Co.,  as  agents  of  McKell,  had  actual  notice  of  the  filing  of  said 
original  petition,  and  of  the  averments  therein.  And  we  think  we  can 
safely  conclude  from  the  evidence  in  the  record  that  Wilson,  at  the  time 
of  his  purchase,  had  the  same  notice;  but  none  that  appellant  claimed 
or  contemplated  asserting  a  builder's  or  mechanic's  lien  upon  the  prem- 
ises. At  the  same  time  the  warranty  deed  was  made  by  McKell  to  Wil- 
sqn,  a  quitclaim  deed  from  Burt  Muir  to  him  was  procured  by  McKell's 
agents  to  said  premises.  When  Wilson  purchased,  he  had  never  seen  the 
written  contract  between  Muir  and  McKell.  Upon  the  day  the  deed  was 
executed  to  Wilson,  he,  being  a  married  man,  moved  into  the  house  on  the 
premises,  completed  its  construction,  and  has  ever  since,  used  and  claimed 
the  premises  as  his  homestead,  he  having  no  other.  On  the  first  day  of 
June,  1900,  the  appellant  filed  with  the  county  clerk  of  Dallas  County 
his  account  against  Muir  for  the  material  furnished  and  labor  done  by 
him  in  the  construction  of  said  building,  together  with  his  affidavit  set- 
ting out  the  terms  of  his  contract  with  Muir,  the  amount  due  thereon, 
in  which  he  asserted  his  claim  to  a  mechanic's  lien  upon  the  lot,  and  the 
house  thereon  constructed,  as  against  Muir  and  McKell,  stating  in  said 
affidavit  that  he  had  given  the  agents  of  the  latter,  Seay,  Terry  &  Co., 
notice  of  the  lien  for  the  labor  performed  and  material  furnished  in  ac- 
cordance with  article  3296  of  the  Eevised  Statutes;  that  said  notice  was 
given  on  the  1st  day  of  June,  1892,  and  that  he  also,  by  a  registered 
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letter^  mailed  a  copy  of  said  notice  to  J.  S.  McKell,  at  Ghilicothe,  Ohio, 
irheie  he  was  informed  McKell  then  resided ;  and  that  at  the  same  time 
he  mailed  to  Burt  Muir  a  copy  of  said  notice,  addressing  said  notice  to 
him  at  Dallas,  Texas.  Copies  of  said  notice  were  proven  to  have  been 
delivered  to  Seay,  Terry  &  Co.,  and  mailed  to  the  other  parties,  as 
stated  in  said  affidavit.  After  said  accoimt  and  affidavit  were  tiled  with 
the  county  clerk  of  Dallas  County,  they  were  duly  recorded  therein  in 
the  book  of  mechanic's  liens. 

Conclusions  of  Law. — ^In  order  for  one  who  furnishes  labor  or  material 
to  erect  a  house,  to  fix  a  lien  thereon,  and  the  lot  or  land  n^^cessarily 
<x>nnected  therewith,  it  is  necessary  that  the  labor  should  be  done  or 
material  furnished  "under  or  by  virtue  of  a  contract  with  the  owner  or 
his  agents  trustee,  receiver,  contractor,  or  contractors."  Rev.  Stats., 
art  3294.  In  this  case,  as  is  shown  from  the  evidence,  the  labor  was 
done  and  material  furnished  by  the  appellant  under  and  by  virtue  of  a 
verbal  contract  made  by  him  with  Muir,  to  which  the  other  appellees 
were  strangers,  and  of  which  they  had  no  notice.  The  question  then  is, 
was  Burt  Muir  the  "owner,  agent,  or  contractor,^'  within  the  meaning 
of  the  statute,  of  the  lot  and  building  upon  which  the  lien  is  claimed? 
For  it  is  apparent  that  he  was  neither  a  trustee  nor  a  receiver. 

A  person  in  possession  of  land  under  a  written  contract  to  purchase 
is  not,  within  the  meaning  of  the  statute  quoted,  the  owner  of  the  lands 
or  the  improvements  he  may  place  upon  it;  and  for  this  reason  can  fix  a 
lien  upon  neither.  Association  v.  Perkins,  80  Texas,  67;  Smith  v. 
Huckeby,  4  Texas  Civ.  App.,  80;  23  S.  W.  Rep.,  397;  Penfield  v.  Harris, 
7  Texas  Civ.  App.,  659,  27  S.  W.  Rep.,  736;  Thaxter  v.  Williams,  14 
Pick.,  49 ;  Lamb  v.  Cannon,  38  N.  J.  L.,  362 ;  Guy  v.  Carriere,  6  Cal., 
oil ;  Johnson  v.  Pike,  25  Me.,  291 ;  Courtmanche  v.  Railway,  48  N.  E. 
Hep.,  937 ;  Steel  v.  Mining  Co.,  42  Pac.  Rep.,  585.  Thus  it  is  seen  that 
Muir  was  neither  the  owner  of  the  building  nor  of  the  land  upon  which 
it  was  erected,  and  that,  in  contemplation  of  the  statute,  McKell  was 
the  owner. 

There  is  no  evidence  tending  to  show  that  Muir  was  or  acted  as  the 
agent  of  McKell  in  making  the  contract  with  appellant  under  which 
the  labor  was  done  and  the  material  furnished  in  erecting  the  building. 
On  the  contrary,  as  is  seen  from  our  findings  of  fact,  McKell  was  not 
known  in  the  transaction  between  Muir  and  Faber. 

It  is  not  contended  by  the  appellant  that  Muir  was  the  contractor  of 
McKell,  the  owner  of  the  land  and  the  building  erected  thereon.  On 
the  contrary,  it  is  averred  and  proven  that  the  contract  was  made  be- 
tween Muir  and  appellant,  and  that  they  alone  were  the  parties  to  it, 
and  that  neither  McKell  nor  his  agents  had  any  knowledge  of  the  con- 
tract until  after  the  rescission  of  the  executory  contract  of  sale  between 
him  and  Muir.  Therefore  Muir  can  not,  in  contemplation  of  the  statute, 
be  deemed  the  contractor  of  McKell,  the  owner.  If,  however,  Muir 
could  be  deemed  the  contractor  of  McKell,  he  would  necessarily  be  the 
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original  contractor,  and  the  appellant  a  subcontractor.  In  that  event 
the  latter  would  not  have  a  lien,  because  (1)  Muir  was  fully  paid  by 
McKell  for  all  the  work  and  material  done  and  furnished  in  the  erection 
of  the  building  before  the  latter  or  his  agents  knew  that  any  of  it  was 
done  or  furnished  by  appellant  under  such  circumstances  as  would  entitle 
him  to  fix  a  lien  (PuHenwider  v.  Longmoor,  73  Texas,  480) ;  and  (2) 
appellant  did  not,  within  the  time  required  of  everyone,  save  an  original 
contractor,  file  his  contract,  etc.,  in  the  office  of  the  county  clerk  in  the 
manner  provided  by  Revised  Statutes,  article  3295. 

But  it  is  contended  by  appellant  that  as,  in  the  executory  contract  of 
sale  between  McKell  and  Muir,  it  was  agreed  that  the  vendee  should 
erect  a  building  upon  the  lot,  and  the  vendor  agreed  to  advance  him  a 
specific  sum  of  money  for  the  construction  of  such  building,  the  cppel- 
lant  is,  under  the  facts,  entitled  to  the  lien  asserted  by  him.  Wh(3re,  as 
in  Massachusetts,  the  statute  provides  that  any  person  by  whom  labor  is 
performed  or  material  furnished  for  a  building  "by  virtue  of  an  agree- 
ment with  or  by  consent  of  the  owner  of  such  building  or  structure,  or  of 
any  person  having  authority  from,  or  rightfully  acting  for  such  owner" 
(see  copy  of  the  statute  quoted  in  note  appended  to  opinion  in  Border  v. 
Mercer,  39  Northeastern  Reporter,  413),  this  contention  is  upheld.  Mc- 
Cue  V.  Whitwell,  156  Mass.,  205,  30  N.  E.  Rep.,  1134;  Carew  v.  Stubbs, 
155  Mass.,  649,  30  N.  E.  Rep.,  219 ;  Hilton  v.  Merrill,  106  Mass.,  528. 
"There  is,  however,  a  broad  distinction  between  statutes  which  provide 
for  a  lien  for  work  performed  or  material  furnished  by  virtue  of  the 
contract  of  the  owner  or  his  agent,  and  those  which  provide  for  a  lien 
for  work  and  materials  furnished  with  the  consent  of  the  owner.  Under 
the  former  no  lien  can  be  sustained  unless  a  contract  of  the  owner,  ex- 
press or  implied,  is  proven;  while  under  the  latter  a  lien  may  be  sus- 
tained when  the  owner's  consent  can  be  implied  from  his  acts  or  declara- 
tions, or  from  the  circumstances  attending  the  transaction.*'  Jones  on 
Liens,  2  ed.,  sec.  1251.  This  distinction  is  recognized  by  the  Supreme 
Court  in  Association  v.  Perkins,  supra,  in  which  it  is  said :  ^TJnder  such 
a  statute  as  is  in  force  in  this  State,  the  mere  fact  that  the  owners  of 
the  property  acquiesced  in  or  consented  to  the  furnishing  of  the  material 
to  be  used  on  the  premises,  or  to  the  performance  of  labor,  could  not  fix 
liens  on  the  property."  We  conclude,  therefore,  that  the  appellant  could 
not  fix  a  lien  either  upon  the  building  or  lot  upon  which  it  was  con- 
structed. 

The  appellant  was  not  prejudiced  by  the  failure  of  the  court  to  fore- 
close the  lien  claimed  by  virtue  of  the  attachment,  for  the  property  on 
which  it  was  levied  was  never  that  of  his  debtor,  and  he  could  not  sub- 
ject McEell's  property  without  his  consent  to  Muir's  debt. 

In  view  of  the  fact  that  appellant  acquired  no  lien  on  the  property, 
it  is  imnecessary  for  us  to  determine  whether  Wilson  was  a  bona  fide 
purchaser. 

The  judgment  is  affirmed. 

Affirmed. 
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Ernest  Rische  v.  Texas  Transportation  Company. 

Decided  January  29,  1901. 

L— Constitutioiial  Law—Property  Taken  for  Public  Use— Compensation. 

The  constitutioiial  provision  that  property  shall  not  be  taken  for  a  public 
ase  until  compensation  therefor  be  first  made,  does  not  so  apply,  where  the 
property  is  merely  damaged  but  not  appropriated,  as  to  deprive  the  Legislature 
of  power  to  authorize  acts  for  the  public  good  that  might  result  in  damage  to 
individuals  without  requiring  as  a  condition  precedent  that  all  damages  shall  be 
dnt  paid.    Const.,  art.  1,  sec  17. 

Sr-Street  Kailroada — ^Damage  to  Abutting  Owner — ^Injiinction. 

Where  a  street  railway  company,  by  the  establishment  and  operation  of  its. 
road  along  a  street^  had  damaged  but  not  appropriated  the  property  of  abutting 
owners,  it  can  not  be  restrained  from  the  use  causing  the  damage  because  it  has 
not  made  arrangements  for  compensation  before  the  use  began.  Railway  v. 
Fuller,  63  Texas,  469,  distinguished. 

S.— Same— Nuisance. 

A  corporation  duly  chartered  under  the  statute  authorizing  the  incorpora- 
tion of  street  railway  companies  for  transporting  passengers  and  freight,  and 
having  the  permission  of  the  city  to  lay  its  tracks  and  operate  its  cars  on  the 
streets,  can  not  be  enjoined  from  such  use  of  the  streets,  as  being  a  nuisance, 
at  the  suit  of  an  abutting  property  owner,  although  he  may  have  granted  the 
land  occupied  by  the  street  to  the  city  for  street  purposes  alonew 

1— Same — ^Injury  Not  Irreparable. 

A  street  railway  incorporated  for  transporting  freight  will  not  be  restrained 
from  operating  its  road  at  the  instance  of  an  owner  of  property  abutting  on  the 
street  because  it  is  using  heavy  electric  motors  and  hauling  large  quantities  of 
freight,  rendering  access  to  his  premises  dangerous  and  inconvenient,  and  en- 
dangering the  lives  of  his  family  and  other  persons  using  the  street,  since  the 
injury  in  such  case  is  not  irreparable  and  compensation  therefor  may  be  had 
in  damages. 

S.— ^ame — ^Transportation  of  Freight — ^Damages. 

Since  a  street  railway  for  transporting  freight  is  a  commercial  railway,  its 
operation,  where  it  subjects  the  street  to  an  additional  servitude,  entitles  an 
abutting  owner  to  damages  for  injury  inflicted  on  his  property,  not  suffered  in 
common  with  other  property  along  the  route. 

Appeal  from  Bexar.    Tried  below  before  Hon.  John  H.  Clark. 

r.  Z>.  Cobbs  and  Denman,  Franklin  &  McOown,  for  appellants. 

Newton  d  Ward,  for  appellee. 

FLY,  Associate  Justice. — ^This  suit  was  originally  instituted  against 
the  city  of  San  Antonio,  Otto  Koehler,  Otto  Wahnnund,  Oscar  Berg- 
strom,  John  J.  Stevens,  the  San  Antonio  Brewing  Association,  the  Lone 
Star  Brewery,  and  the  Texas  Transportation  Company,  but  in  an 
amended  petition  all  of  the  defendants  were  dismissed  from  the  suit 
except  the  last  named.  The  object  of  the  suit  was  to  recover  damages 
for  the  building  and  operating  of  a  street  railway  for  freight  purposes 
on  a  certain  street  on  which  the  property  of  appellant  abuts,  and  to 
enjoin  the  further  operation  of  the  railway. 
Vol  27  Civil— 3. 
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Appellee  filed  general  and  special  exceptions  to  the  petition,  which 
were  sustained  by  the  court,  and  appellant  declining  to  amend,  it  was 
adjudged  that  he  take  nothing  by  his  suit  and  pay  all  costs. 

Appellant  alleged  in  substance  that  he  was  the  owner  of  certain  lots 
in  the  city  of  San  Antonio,  at  the  comer  of  Grand  avenue  and  River 
avenue  and  fronting  on  both  streets;  that  in  September,  1897,  appellee 
constructed  on  said  street  a  street  freight  railway  and  is  operating  the 
same,  and  that  this  was  done  by  virtue  of  a  charter  obtained  from  the 
State  of  Texas,  and  under  an  ordinance  duly  enacted  by  the  city  of  San 
Antonio  granting  a  franchise  to  appellee  to  operate  such  railway.  It  was 
further  alleged  that  heavy  iron  "T"  rails  were  used  in  constructing  the 
track;  that  there  is  another  •railway  track  on  said  streets,  and  two  trol- 
ley wires;  that  heavy  electric  motors  have  been  placed  on  the  track  in 
question  and  are  being  operated  in  transporting  large  refrigerator  cars 
used  by  railroad  companies  for  transporting  beer;  that  appellee  runs 
from  four  to  six  trains  daily,  which  are  composed  of  from  three  to  fif- 
teen cars  in  addition  to  the  motor  car;  that  such  use  is  an  additional 
servitude  on  said  streets,  and  is  a  continuing  nuisance  and  trespass; 
that  in  the  construction  of  the  road  appellee  has  not  occupied  the  center 
of  the  street,  but  has  constructed  its  track  within  six  feet  of  appellants 
sidewalk,  thereby  rendering  access  to  his  residence  dangerous  and  incon- 
venient, and  appellant  has  been  forced  thereby  to  abandon  the  front 
entrance  to  his  house ;  that  the  cars  make  great  noise  and  jar  and  shake 
his  house,  and  the  cars  are  run  so  rapidly  as  to  endanger  the  lives  of  his 
family  and  other  persons  using  the  streets.  Damages  were  prayed  for 
and  an  injunction  against  the  further  operation  of  the  road. 

It  has  been  held  by  this  court,  and  the  ruling  approved  by  the  Su- 
preme Court,  that  the  railway  being  operated  by  appellee  is  for  public 
purposes.    Mangan  v.  Transportation  Co.,  18  Texas  Civ.  App.,  478. 

The  Constitution  of  Texas  provides  that  "no  person's  property  shall 
be  taken,  damaged,  or  destroyed,  or  applied  to  public  use,  without  ade- 
quate compensation  being  made,  unless  by  consent  of  such  person;  and 
when  taken,  except  for  the  use  of  the  State,  such  compensation  shall  be 
first  made,  or  secured  by  a  deposit  of  money."  At  the  time  this  con- 
stitutional provision  was  adopted  the  rule  seemed  to  be  that  the  word 
"taken,'*  as  used  in  Constitutions  in  this  connection,  should  be  confined 
to  an  actual  taking  of  property,  and  that  damages  incurred  by  the  owner 
of  property  indirectly  or  consequentially  could  not  be  recovered.  The 
constitutional  provision  was  undoubtedly  enacted  to  meet  this  construc- 
tion. Railway  v.  Eddins,  60  Texas,  666;  Railway  v.  Fuller,  63  Texas, 
467;  Railway  v.  Meadows,  73  Texas,  32. 

It  follows  from  the  constitutional  provision  that  if  the  use  of  the 
streets  by  appellee  for  the  purpose  of  transporting  freight  from  one 
point  to  another  in  the  city  of  San  Antonio  imposes  an  additional  serv- 
itude on  the  streets,  that  is,  puts  them  to  a  use  not  contemplated  in 
their  dedication  and  construction,  appellant  is  entitled  to  compensation 
for  any  damages  that  he  may  have  sustained  by  such  use  of  the  streets. 
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and  if  there  was  a  "taking**  of  his  property,  as  contemplated  by  the 
Constitution,  appellee  should,  in  the  absence  of  condemnation  proceed- 
ings and  compensation  paid  or  secured,  be  restrained  from  such  use  of 
the  streets. 

Whatever  may  be  the  enlarged  scope  given  in  definitions  by  courts  to 
the  word  "taken**  when  used  in  Constitutions  in  connection  with  the 
taking  of  private  property  for  public  uses,  the  Constitution  of  Texas 
has,  in  the  provision  hereinbefore  copied,  confined  it  to  its  ordinary  use, 
and  it  must  be  held  to  mean  an  actual  taking  in  the  physical  sense  of 
the  word, — damages  arising  from  anything  else  than  an  actual  taking 
being  fully  provided  for  in  the  section  quoted.  Keeping  in  view  that 
the  makers  of  the  Constitution  were  using  tBe  word  "taken**  in  the  sense 
of  an  actual  physical  appropriation,  it  is  clear  that  when  it  provides 
that  compensation  shall  be  made  or  secured  before  the  property  is  taken, 
it  has  no  reference  to  a  case  where  property  is  damaged  or  destroyed, 
and  one  who  has  merely  damaged  property  without  actually  appropriat- 
ing it  can  not  be  restrained  from  the  use  causing  the  damage,  because 
he  had  not  made  arrangements  for  compensation  before  the  use  was 
begun. 

What  we  have  said  would  seem  to  be  in  conflict  with  some  expressions 
in  the  case  of  Railway  v.  Puller,  63  Texas,  469,  where  it  was  held  that 
operating  a  railroad  along  a  street  was  a  "taking,**  and  that  whether 
taken,  damaged,  or  destroyed,  compensation  must  be  first  made.  These 
expre^ions  were  not  necessary  to  the  proper  decision  of  the  case  before 
the  court,  and  consequently  can  not  be  binding  as  a  precedent.  No  in- 
junction was  sought,  the  injured  party  merely  suing  for  damages.  The 
eipressions  referred  to  in  the  Puller  case  appear  to  be  in  conflict  with 
the  case  of  Railway  v.  Odum,  63  Texas,  353,  where  it  is  held  that  "the 
regulation  or  enlargement  of  the  use  of  the  street,  the  property  of  the 
State,  is  not  a  taking  of  property  within  the  meaning  of  the  Constitu- 
tion of  1869,  although  the  lot  owner  may  thereby  suffer  incidental  in- 
convenience or  injury.**  The  Constitution  of  1876  used  the  word 
"taken**  in  the  sense  that  it  was  used  in  former  Constitutions,  and  as 
defined  by  judicial  interpretation,  and  then  provided  for  damages  not 
expressed  in  former  Constitutions.  It  is  clear  that  neither  the  Legis- 
lature nor  city  council  could  authorize  the  taking  of  private  property  in 
any  other  than  the  constitutional  way ;  but  the  Legislature  has  the  power 
to  authorize  acts  for  the  public  good  that  might  result  in  damage  to  the 
individual  without  requiring  as  a  condition  precedent  that  all  damages 
should  be  first  paid.  The  Legislature,  having  the  power  to  do  so,  has 
granted  the  right  to  obtain  charters  to  operate  street  railways  for  the 
carriage  of  passengers  or  freight,  and  appellee  having  obtained  a  charter 
under  authority  of  the  statute,  and  the  city  of  San  Antonio,  to  whom 
exclusive  control  of  the  streets  has  been  given  by  its  charter,  having 
given  permission  to  appellee  to  lay  its  track  and  operate  cars  on  certain 
streets,  it  is  acting  under  lawful  authority,  and  having  built  its  road 
properly  it  can  not  be  a  public  nuisance,  and  an  injunction  should  not 
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be  granted.  There  is  no  allegation  that  appellant  owned  the  fee  in  the 
street,  the  only  allegation  on  this  point  being  the  argumentative  one 
that  appellant  owned  the  fee  to  the  center  of  the  street  because  he  owned 
the  abutting  property,  which  does  not  follow.  If  he  had  alleged,  how- 
ever, that  he  owned  the  fee,  and  had  granted  the  land  to  the  city  for 
street  purposes  alone,  it  would  not  alter  the  case  presented  by  the  rec- 
ord. The  street  is  a  public  highway,  and  no  matter  who  owns  the  fee, 
the  public  easement  is  superior  to  the  right  of  the  individual.  As  said 
in  Halsey  v.  Street  Railway,  20  Atlantic  Reporter,  859,  by  the  Court 
of  Chancery  of  New  Jersey :  "Lands  taken  for  streets  are  taken  for  all 
time,  and,  if  taken  upon  compensation,  compensation  is  made  to  the 
owner  once  for  all.  *  *  '  *  The  authority  to  use  a  public  highway 
for  the  purpose  of  a  railroad,  retaining  the  use  of  such  highway  for  all 
ordinary  purposes,  subject  only  to  the  inconvenience  of  the  railroad,  is 
not  such  a  taking  of  private  property  from  the  owner  of  the  adjacent 
land  as  is  prohibited  by  the  Constitution." 

It  is  not  denied  that  appellee  was  authorized  by  its  charter  to  operate 
a  railroad  for  the  transportation  of  freight;  but,  on  the  other  hand,  it 
is  alleged  that  the  charter  for  such  purposes  was  granted  under  title  21, 
chapter  2,  of  the  Revised  Statutes  of  Texas,  and  that  an  ordinance  was 
duly  enacted  by  the  city  of  San  Antonio  granting  a  franchise  to  build 
such  road,  and  that  by  virtue  of  such  charter  and  such  ordinance  the 
road  was  built.  The  Legislature  having  the  power  to  grant  such  char- 
ter, and  the  city  being  empowered  to  pass  such  ordinance,  the  injunc- 
tion prayed  for  was  properly  denied. 

The  injunction  was  also  properly  denied  because  the  injury  was  not 
shown  to  be  irreparable,  and  if  any  case  at  all  was  made  out  by  the 
allegations,  it  was  only  a  right  to  recover  damages,  and  not  one  to  de- 
mand compensation.  As  said  by  the  Supreme  Court  of  the  United 
States  in  Osborne  v.  Railway,  147  United  States,  248:  ''Where  there 
is  no  direct  taking  of  the  estate  itself,  in  whole  or  in  part,  and  the  in- 
jury complained  of  is  the  infliction  of  damages  in  respect  to  the  com- 
plete enjoyment  thereof,  a  court  of  equity  must  be  satisfied  that  the 
threatened  damage  is  substantial,  and  the  remedy  at  law  in  fact  inade- 
quate, before  restraint  will  be  laid  on  the  progress  of  a  public  work.'* 

There  is  no  law  in  Texas  for  condemnation  proceedings  except  in 
cases  where  lands  are  actually  taken  by  railroads,  and  it  can  not  with 
force  be  contended  that  condemnation  proceedings  should  be  resorted 
to  before  the  street  could  be  used  for  the  purposes  intended.  There 
being  no  provision  for  condemnation,  it  would  seem  clear  that  it  is  a 
case  where  the  only  way  open  to  appellee  was  pursued,  and  appellant 
would  be  relegated  to  a  suit  for  any  damages  he  may  have  sustained. 

The  question  then  arises  as  to  whether  appellant  is  entitled  to  dam- 
ages arising  on  account  of  the  construction  and  operation  of  the  rail- 
way. If  the  railway  in  question  can  be  classed  as  a  street  railway  in 
contradistinction  to  a  commercial  railway,  then,  under  the  general  doc- 
trine of  the  courts  of  this  and  most  of  the  other  States  of  the  Union, 
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appellant  would  not  be  entitled  to  damages  on  the  ground  that  streets 
can  be  legitimately  used  by  street  railways,  whatever  the  motive  power, 
if  they  are  properly  constructed.  Street  Railway  v.  Limburger,  88 
Texas,  ?9;  Lewis  on  Em.  Dom.,  sec.  115h;  Halsey  v.  Street  Eailway, 
20  Atl.  Sep.,  859;  Rafiferty  v.  Traction  Co.,  23  Atl.  Sep.,  884;  Nichols 
V.  Railway  (Mich.),  49  N.  W.  Rep.,  638. 

The  question  then  arises,  what  is  a  street  railway,  and  can  the  rail- 
way of  appellee  be  placed  in  that  class?  It  was  first  held  that  street 
cars  drawn  by  horses,  and  used  for  the  transportation  of  passengers  from 
one  part  of  a  city  to  another,  did  not  constitute  an  additional  servitude 
on  the  streets.  They  were  distinguished  from  steam  railways  in  the 
rails  and  construction  of  the  track,  the  speed  at  which  they  run,  the 
noise  and  vibration  produced,  the  smoke  and  steam  emitted,  the  danger 
of  frightening  horses,  the  danger  to  life,  and  the  size  and  weight  of 
cars  and  locomotives.  When  the  steam  motor  and  electric  cars  were 
invented,  all  the  reasons  given  why  horse  railways  were  not  an  addi- 
tional servitude  to  streets  were  ignored  except  that  they  must  be  car- 
riers of  passengers,  and  not  of  freight,  from  one  point  to  another  in  a 
city.  In  one  instance  at  least  this  last  reason  has  been  discarded,  and 
it  has  been  held  that  the  streets  can  be  used  by  railways,  whatever  be 
the  motive  power,  and  for  the  carriage  of  both  freight  and  passengers. 
Montgomery  v.  Railway,  104  CaL,  186,  37  Pac.  Rep.,  786.  The  weight 
of  authority,  however,  is  that  a  street  passenger  railroad,  laid  on  the 
sorface  or  established  grade  of  a  street,  is  a  legitimate  use,  while  all 
other  railroads  are  not  Lewis  on  Em.  Dom.,  sec.  115i;  Elliott  on 
Baihroads,  sees.  6,  657;  Punk  v.  Railway  (Minn.),  63  N.  W.  Rep.,  1099. 

There  has  been  no  direct  adjudication  of  this  matter  in  this  State, 
but  there  are  several  cases  where  damages  have  been  allowed  which  have 
resulted  from  the  construction  of  railroads  along  streets,  and  this  could 
have  been  done  only  on  the  theory  that  they  were  an  additional  serv- 
itude to  the  street.  Railway  v.  Eddins,  60  Texas,  656;  Railway  v. 
Bock,  63  Texas,  246;  Railway  v.  Meadows,  73  Texas,  32;  Railway  v. 
Puller,  63  Texas,  467;  Railway  v.  Jennins,  76  Texas,  373.  The  rail- 
roads in  question  in  the  cases  cited  were  steam  railroads,  but,  as  we  have 
shown,  this  would  not  distinguish  them  from  street  railways  which  may 
be  operated  by  any  motive  power,  and  the  decisions  must  be  justified  on 
the  groimd  that  the  roads  were  the  carriers  of  freight,  which  is  all  that 
distinguishes  the  commercial  railway  from  the  street  railway. 

We  conclude,  therefore,  that  as  the  railway  of  appellee  was  constructed 
and  operated  as  a  freight  railway,  it  must  be  classed  as  a  commercial 
railway,  and  if  an  injury  has  been  inflicted  on  the  property  of  appel- 
lant, not  suffered  in  common  with  other  property  along  the  route,  he 
would  be  entitled  under  the  Constitution  to  damages.  The  allegations 
in  the  petition  show  damages  to  appellant's  property,  not  suffered  in 
<»nmion  with  other  property,  and  would,  if  proven,  entitle  him  to  dam- 
Ages. 

The  judgment  sustaining  exceptions  to  that  part  of  the  petition  ask- 
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ing  for  an  injunction  will  be  affirmed^  but  will  be  reversed  as  to  the 
exceptions  sustained  to  the  suit  for  damages  and  will  be  remanded  for 
a  trial  on  that  part  of  the  petition. 

Affirmed  in  part;  reversed  and  remanded  in  part. 

ON  MOTION  FOB  REHEARING. 

In  the  case  of  Aycock  v.  San  Antonio  Brewing  Association,  63  South- 
western Reporter,  953,  the  identical  points  involved  in  this  suit  were 
passed  upon  by  this  court,  and  it  was  held  that  ^^the  use  of  the  streets 
being  one  authorized  by  law,  and  consistent  with  the  purposes  for  which 
streets  exist,  plaintiffs  were  not  entitled  to  have  euch  use  restrained  by 
injunction,  or  declared  a  nuisance.''  The  Supreme  Court  refused  a  writ 
in  the  case,  and  must  necessarily  have  been  of  the  opinion  that  the  lan- 
guage above  quoted  was  the  law.  The  street  railway  against  which  an 
injunction  was  sought  in  that  case  is  the  one  against  which  it  is  sought 
in  this  case. 

It  is  immaterial  whether  appellee  has  any  authority  to  exercise  the 
power  of  eminent  domain  or  not.  If  it  had  all  the  power  with  which 
it  is  possible  to  invest  any  railroad  corporation  it  could  not  condemn  a 
street,  but  must  enterr  upon  it  through  the  permission  of  the  city  that 
exercises  exclusive  control  over  it.  If  in  doing  this  it  has  damaged  ap« 
pellant  in  a  manner  not  common  to  all  the  property  holders  along  the 
street,  it  must  respond  in  damages  for  so  doing,  but  it  can  not  be  re- 
strained from  a  use  of  the  street  sanctioned  by  the  Legislature  of  the 
State  and  permitted  by  the  city  council  of  the  city  of  San  Antonio. 
The  motion  for  rehearing  is  overruled. 


Overruled. 


Writ  of  error  refused. 


L.  F.  AND  W.  H.  Peck  v.  J.  M.  Cain  et  al. 

Decided  May  1,  1901. 

l.—llinoT— Liability  on  Contract  of  Lease. 

Where  a  married  infant  entered  into  a  written  contract  for  the  lease  of  a 
residence  for  his  family  for  a  term  of  years,  and  agreed  to  pay  therefor  a  iser- 
tain  sum  per  month,  and  paid  the  rent  for  the  first  month  in  advance,  but  oc> 
cupied  the  house  only  ten  days,  he  could  not  be  held  liable  for  rent  after  hia 
abandonment  of  the  premises. 

S.— Same— DisafBrmance. 

While  infancy  is  a  personal  privilege  of  which  no  one  is  permitted  to  take 
advantage  except"  the  infant  himself,  yet  after  he  has  disafiirmed  the  contract^ 
anyone  may  take  advantage  of  such  disaffirmance. 

3.— Same— Party  to  Suit. 

W^here  a  married  infant  abandoned  a  house  which  he  had  leased,  leaving 
therein  furniture  he  bad  purchased  on  credit  of  defendants,  the  title  to  which 
was  reserved  in  defendants,  and  they,  having  taken  possession  of  such  property. 
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were  &i]ed  by  the  landlord  to  enforce  a  landlord's  lien  on  it,  the  infant  was  a 
proper  party  to  the  suit,  and  it  was  not  error  to  require  him  to  be  made  a 
party. 

4.— Same— IMsafEumance. 

The  infant  having  answered  in  such  suit  by  a  plea  of  infancy,  the  defend- 
ants could  take  advantage  of  the  disaffirmance  and  set  up  the  nullity  of  the 
contract,  and  claim  the  furniture  under  the  agreement  that  it  should  remain 
theirs  until  paid  for. 

S.— Same. 

Since  the  plea  of  infancy  was  filed  as  soon  as  the  infant  was  made  a  party, 
and  within  less  than  a  month  after  he  reached  his  majority,  no  question  arose  as 
to  his  promptness  in  disaffirming  the  contract,  and  a  judgment  against  the  in- 
fant and  the  defendants  was  unauthorized. 

a.— Same— Rents— Treapasa. 

Plaintiff's  rent  having  been  paid  him  for  the  month  during  which  defendants 
took  possession  of  the  furniture,  he  had  no  right  to  recover  for  any  trespass  on 
the  place  not  involving  permanent  injury  to  the  property. 

Appeal  from  Bezar.     Tried  below  before  Hon.  S.  J.  Brooks. 

F.  TF.  King  and  Semp  Russ,  for  appellants. 

C.  8.  Bates,  Denman,  Franklin  dc  McOown,  and  T.  D.  Cobbs,  for  ap* 
pellees. 

FLY,  Associate  Justice. — J.  M.  Cain  instituted  this  suit  against 
L.  P.  Peck,  W.  H.  Peck,  Ben  Dubinski,  Willie  Schemmelpfennig,  and 
flie  Dubinski  Electric  light  Company,  alleging  that  he  leased  to  Edward 
D.  Levy  a  dwelling  house  on  Madison  street,  in  the  city  of  San  Antonio, 
for  a  term  of  two  years,  beginning  December  14,  1899,  at  the  rate  of  $55 
a  month,  a  lien  being  given  in  the  lease  contract  on  the  household  fuhii- 
ture  and  other  personal  property  contained  in  said  house;  that  the  de- 
foidants  had  broken  into  said  house,  after  Levy  abandoned  the  same,  and 
took  forcible  possession  of  the  property  and  converted  it  to  their  use. 
He  prayed  for  actual  and  exemplary  damages. 

Appellants,  answering,  alleged  that  on  December  13,  1899,  they  had 
sold  to  Levy  the  furniture  in  controversy,  and  that  it  was  understood 
and  agreed  that  the  title  to  the  furniture  should  remain  in  them  until 
the  purchase  price  was  paid ;  that  on  December  20th  Levy  informed  ap- 
pellants that  he  was  unable  to  pay  for  the  properly,  and  authorized  them 
to  take  possession  of  it,  and  they  thereupon  proceeded  to  take  possession 
of  the  same.  They  also  pleaded  that  the  property,  if  title  to  it  passed 
to  Levy,  was  exempt  from  a  landlord's  lien. 

Dubinski  answered  that  he,  as  secretary,  treasurer,  and  general  man- 
ager of  the  Dubinski  Electric  Company,  had  ordered  the  employes  of 
the  company  to  remove  a  chandelier  sold  to  Levy  from  Cain's  house,  after 
Levy  had  informed  him  that  he  could  not  pay  for  the  chandelier,  and 
requested  that  it  be  taken  from  the  house.  The  company  answered  to 
about  the  same  effect,  and  Schemmelpfennig  entered  a  general  denial. 

Upon  a  plea  of  appellants,  the  plaintiff  was  compelled  to  make  Levy 
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a  party,  and  he  entered  a  plea  of  infancy  at  time  of  the  execution  of  the 
rental  contract,  which  was  adopted  by.  appellants. 

The  case  was  tried  by  a  jury  and  the  following  verdict  was  returned : 
*'We  the  jury  find  for  plaintiff  against  Ed.  D.  Levy,  L.  P.  Peck,  W.  H. 
Peck,  on  account  of  rent  contract  to  January  10,  1901,  the  sum  of 
$185.40.  We  also  find  for  plaintiff  L.  Peck  exemplary  damages,  $300; 
we  also  find  for  plaintiff  against  W.  H.  Peck  for  exemplary  damages, 
$10;  we  also  find  for  plaintiff  against  Ed.  D.  Levy,  Ben  Dubinski,  and 
Willie  Schemmelpfennig  for  value  of  chandelier,  $10;  we  also  find  for 
plaintiff  against  Ben  Dubinski,  exemplary  damages,  $50 ;  we  also  find  for 
plaintiff  against  Willie  Schemmelpfennig,  exemplary  damages,  $1.'* 

Upon  that  verdict  the  judgment  was  rendered,  but  afterwards,  upon 
the  suggestion  of  the  court,  a  remittitur  of  all  the  exemplary  damages 
was  entered.  The  appeal  was  perfected  by  Edward  D.  Levy,  L.  P.  Peck, 
and  W.  H.  Peck,  but  only  the  two  last  named  have  filed  briefs  in  this 
court.  The  suit  was  dismissed  as  to  the  Dubinski  Electric  Company 
upon  a  suggestion  of  its  bankruptcy. 

It  was  established  by  the  facts  that  on  December  9,  1899,  J.  M.  Cain 
entered  into  a  written  rental  contract  with  Edward  D.  Levy  to  lease 
him,  for  the  term  of  two  years  from  December  14th,  his  certain  dwelling 
house  on  Madison  street,  city  of  San  Antonio,  in  consideration  of  the 
payment  by  Levy  of  the  sum  of  $55  per  month.  Levy  paid  for  one 
month  in  advance  and  after  remaining  in  the  house  for  about  ten  days 
abandoned  the  house  and  went  to  Mexico.  In  the  contract  made  be- 
tween Cain  and  Levy  it  was  agreed  that  the  former  should  have  a  lien 
upon  all  goods,  furniture,  chattels,  or  property  belonging  to  the  latter, 
as  security  for  the  payment  of  all  rent  due  or  to  become  due,  all  exemp- 
tion laws  being  expressly  waived.  After  Levy  abandoned  the  house,  L. 
P.  Peck  directed  W.  H.  Peck,  John  Steeman,  and  H.  C.  Stapp,  his  em- 
ployes, to  go  to  Cain's  house  and  remove  the  property,  except  the  chan- 
delier, therefrom,  and  it  was  taken  and  converted  by  them  to  their  use. 
Dubinski  removed  the  chandelier,  which  was  of  the  value  of  $10.  The 
property  taken  by  appellants  was  worth  $450.  The  house  was  rented  by 
Levy,  who  at  the  time  was  a  married  minor,  as  a  dwelling  place  for  him- 
self and  family.  The  furniture  taken  from  the  house  by  the  Pecks  had 
not  been  paid  for  by  Levy,  and  it  was  agreed  at  time  of  its  purchase  that 
it  should  remain  the  property  of  L.  P.  Peck  until  paid  for. 

Much  has  been  written  on  the  question  as  to  whether  contracts  made 
by  infants  are  void,  or  only  voidable,  but  the  general  rule  mtly  be  con- 
sidered settled  now  that  none  of  an  infant's  contracts  are  void  on  account 
of  nonage,  but  all  of  them  are  voidable  merely,  with  the  exception  of  his 
contracts  for  the  reasonable  value  of  necessaries,  and  his  contracts  made 
in  pursuance  of  statutory  authority,  which  are  binding.  Cummings 
V.  Powell,  8  Texas,  81;  Parsons  v.  Keys,  43  Texas,  657;  Askey  v. 
Williams,  74  Texas,  294;  Schouler  on  Dom.  ReL,  sees.  411-415;  Com- 
monwealth V.  Graham,  157  Mass.,  73,  31  N.  E.  Rep.,  706;  Davis  v. 
Oaldwell,  66  Mass.,  512 ;  Notes  in  connection  with  Craig  v.  Van  Bebber, 
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18  Am.  St  Rep.,  573,  in  which  every  phase  of  the  sufiject  of  the  con- 
tracts of  infants  is  discussed. 

The  marriage  of  the  infant  does  not  remove  the  disability  of  infancy 
and  render  his  general  contracts  any  the  more  binding,  but  the  capacity 
of  an  infant  husband  to  contract  for  necessaries  is  enlarged  by  his  mar- 
riage, and  he  will  be  bound  for  the  reasonable  value  of  necessaries  for 
his  family  as  well  as  himself.  Burr  v.  Wilson,  18  Texas,  367;  Taunton 
V.  Plymouth,  15  Mass,  203;  Walsh  v.  Young,  110  Mass.,  396;  Chapman 
V.  Hughes,  61  Miss.,  339. 

There  are  some  authorities  that  hold  that  the  promissory  note  or 
other  written  contract  of  the  infant,  although  given  for  necessaries,  is 
Toid,  but  the  better  authorities  hold  that  an  infant  may  be  held  liable  on 
his  express  contract  for  necessaries  when  the  contract  is  of  such  a  form 
that  the  consideration  may  be  inquired  into,  and  the  amount  agreed  to 
be  paid  is  simply  the  reasonable  value  of  the  necessaries ;  and  the  infant 
may  show  that  the  agreed  sum  is  in  excess  of  the  reasonable  value  of  the 
necessaries,  and  have*  it  reduced  to  the  proper  sum.  The  last  named 
ruling  has  been  adopted  in  Texas,  and  in  the  case  of  Askey  v.  Williams, 
above  cited,  it  was  said:  **We  apprehend,  however,  the  better  doctrine 
to  be  that  an  infant  may  make  an  express  written  contract  for  neces- 
saries upon  which  he  may  be  sued,  but  that  by  showing  the  price  agreed 
to  be  paid  was  unreasonable,  he  can  reduce  the  recovery  to  a  just  compen- 
sation for  the  necessaries  received  by  him."  So  far  the  authorities  are 
clear,  and  had  the  minor  occupied  the  premises  during  the  year  1900, 
the  judgment  would  be  clearly  right,  but  he  was  in  the  house  for  only 
part  of  a  month,  for  the  whole  of  which  he  had  paid  in  advance,  and 
the  question  presents  itself,  can  an  infant  be  held  liable  for  the  rent  of  a 
honse  for  a  longer  time  than  he  actually  uses  it?   , 

Very  few  cases  involving  the  question  of  leases  to  or  from  infants  arc 
accessible,  but  those  few  seem  to  hold  that  a  minor  can  not  be  held  for 
the  rent  of  premises  not  used  by  him.  In  the  notes  to  Craig  v.  Van 
Bebber,  18  American  Reports,  591,  it  is  stated  that  it  was  held  in  the 
Irish  case  of  Blake  v.  Concannon,  48  Ir.  Bep.  C.  L.,  323,  that  an  infant 
lessee  who  enters  into  possession  and  enjoyment  of  the  land  is  liable  for 
an  installment  of  rent  coming  due  during  such  holding,  and  while  he  is 
an  infant,  if  he  fails  to  repudiate  the  contract  of  tenancy,  and  the  ten- 
ancy under  it,  before  the  installment  falls  due;  but  on  the  other  hand 
he  is  not  liable  for  an  installment  of  rent  falling  due  after  such  repudia- 
tion. The  following  language  was  used  by  the  court  in  that  case :  "He 
is  not,  in  an  action  of  debt  for  the  rent,  held  liable  upon  the  contract 
of  tenancy  alone.  His  liability  arises  from  his  occupation  and  enjoy- 
ment of  the  land  under  the  tenancy  so  created.  If  his  liability  arose 
from  the  contract  alone,  the  repudiation  of  the  contract,  by  annulling  it, 
would  annul  its  obligations,  which  would  then  exist  only  by  reason  of  the 
contract.  But  the  infant,  though  he  can  repudiate  the  contract  of  de- 
mise, and  the  tenancy  under  it,  and  can  so  revest  the  land  in  the  landlord, 
can  not  repudiate  an  occupation  and  enjoyment  which  are  past,  or  restore 
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to  the  landlord  what  he  has  lost  by  that  occupation  and  enjoyment  of  the 
infant/*  In  the  same  notes  cited  (18  American  Reports,  646)  it  is  said, 
"it  should  be  carefully  remembered  that  an  infant  is  liable  for  necessaries 
only  when  they  have  been  actually  furnished  to  him  f*  and  in  support  of 
the  text  the  following  language  from  Pool  v.  Pratt,  1  Chipman,  252,  is 
quoted :  "An  infant  is  bound  by  his  contract  for  necessaries,  but  it  must 
be  a  contract  executed  by  an  actual  delivery  and*  receipt  of  the  necessaries 
to  his  use;  and  if  he  contracts  to  purchase  articles  ever  so  necessary, 
he  is  not  holden  by  his  contract  to  receive  and  pay  for  the  articles/* 

The  decisions  above  cited  have  not  been  accessible  to  this  court,  and  we 
are  not  in  a  position  to  pass  fully  upon  their  entire  applicability  to  the 
case  under  consideration,  but  we  have  examined  the  case  of  Plexner  v. 
Bickerson,  72  Alabama,  318,  in  which  it  is  held  that  where  infants  gave 
a  written  agreement  to  pay  rent,  and  suit  was  instituted  before  the  in- 
fants attained  their  majority  and  before  the  expiration  of  the  term  of 
the  lease,  the  plea  of  minority  would  prevaiL  In  section  96,  Taylor^s 
Landlord  and  Tenant,  it  said  in  regard  to  leases,  that  "where  his  liability 
rests  wholly  in  contract,  as  it  would  do  after  he  quit  possession,  he  may 
plead  infancy  as  in  other  cases/* 

The  decisions  cited,  we  think,  would  apply  with  much  force  to  the 
facts  in  this  case,  for  it  would  be  almost  impossible  to  find  that  the  use 
of  a  house  for  months  in  the  future  would  be  something  necessary  for  the 
infant  and  his  family.  Suppose  he  had  died  within  a  month  after  his 
contract  was  made,  upon  what  ground  could  it  be  held  that  the  house  was 
necessary?  Or  suppose  that  his  wife  had  died,  it  is  apparent  that  a 
house  could  not  be  classed  among  necessaries  for  which  he  would  be 
liable. .  The  principle  upon  which  is  based  the  liability  of  the  infant  for 
necessaries  for  himself  and  family  is  protection  to  the  infant,  and  the 
very  instant  that  the  contract  made  by  him  does  not  inure  to  his  benefit 
or  afford  him  protection,  it  falls  to  the  ground.  In  this  case  it  is  evi- 
dent that  the  infant  was  not  benefitted  by  the-  contract  for  rent  of  the 
house  after  he  had  abandoned  it. 

It  is  a  well  settled  rule  that  infancy  is  a  personal  privilege  of  which  no 
one  is  permitted  to  take  advantage  except  the  infant  himself.  Harris  v. 
Musgrove,  59  Texas,  401;  Oliver  v.  Houdlet,  13  Mass.,  237;  Nightingale 
V.  Withington,  15  Mass.,  272;  Beardsley  v.  Hotchkiss,  96  N.  Y.,  201. 
It  is  held,  however,  that  after  the  infant  has  disaffirmed  the  contract, 
any  one  may  take  advantage  of  such  disaffirmance.  Wallace  v.  Carpen- 
ter, 11  Johns.,  539;  Brayton  v.  Burchin,  14  Johns.,  124;  Breckenridge 
V.  Ormsby,  19  Am.  Dec,  71 ;  Harris  v.  Cannon,  6  6a.,  382. 

This  exception  to  the  rule  is  based  on  the  )*eason  that  when  the  con- 
tract has  been  disaffirmed,  it  is  as  though  it  had  never  existed,  and  a  per- 
son claiming  to  be  the  owner  of  property  could  therefore  assert  that  a 
previous  transfer  of  the  property  made  during  infancy  by  the  person 
under  whom  he  derives  title  had  been  disaffirmed  by  the  latter.  And  it 
has  been  held  that  a  third  person  may  take  advantage  of  a  plea  of  in- 
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fancy  made  by  the  infant  in  the  same  action.     Price  v.  Jennings,  62 
Ind.,  Ill ;  Shiock  v.  Crowl,  83  Ind.,  243. 

As  soon,  therefore,  as  Levy  answered  in  the  suit  by  a  plea  of  infancy, 
L  P.  and  W.  H.  Peck  could  take  advantage  of  the  disaffirmance  and  set 
up  the  nullity  of  the  contract,  and  claim  the  property  under  an  agree- 
ment with  Levy  that  it  should  be  the  property  of  L.  P.  Peck  until  paid 
for.  The  plea  of  infancy  was  filed  as  soon  as  he  was  made  a  party  to 
the  suit,  and  within  less  than  a  month  after  Levy  reached  his  majority, 
and  no  question  can  arise  as  to  his  promptness  in  disaffirming  the  con- 
tract   Bingham  v.  Barley,  55  Texas,  281. 

The  testimony  showed  that  Levy  occupied  the  house  for  only  ten 
days,  and  under  the  rule  hereinbefore  announced  the  landlord  would 
only  be  entitled  to  recover  a  proportionate  sum  for  the  time  the  house 
was  occupied  by  the  infant.  Speaking  on  this  subject  in  the  case  of 
Rice  V.  Butler,  55  Northeastern  Reporter,  276,  it  was  said  by  the  Court 
of  Appeals  of  New  York :  "The  contract  in  this  case  in  its  entirety  must 
be  held  to  be  executory;  for,  under  its  terms,  payments  were  to  mature 
in  the  future,  And  the  title  was  only  to  pass  to  the  minor  upon  making  all 
the  payments  stipulated,  but  in  so  far  as  the  payments  made  were  con- 
cerned, the  contract  was  in  a  sense  executed,  for  nothing  further  re- 
mained to  be  done  with  reference  to  those  paymnts.  Kent  in  his  Com- 
mentaries (volume  2,  page  240),  says:  *T!f  an  infant  pays  money  on  his 
contract,  and  enjoys  the  benefit  of  it,  and  then  avoids  it  when  he  comes 
of  age,  he  can  not  recover  back  the  consideration  paid.  On  the  other 
hand,  if  he  avoids  an  executed  contract  when  he  comes  of  age,  on  the 
ground  of  infancy,  he  must  restore  the  consideration  which  he  had  re- 
ceived.'* Again,  in  the  case  of  Midbury  v.  Watsons,  7  Hill,  110,  it  was 
said :  *T[t  was  not  shovm  what  had  been  the  value  of  the  use  of  the  prem- 
ises demised  while  the  infant  remained  in  possession.  If  that  was  less 
than  the  sum  paid  by  him,  it  may  well  be  that  he  ought  to  have  re- 
covered the  diflference.**  Under  this  rule  Levy  should  have  recovered  for 
two-thirds  of  the  money  paid  by  him  to  his  landlord,  but  inasmuch  as  he 
has  not  filed  a  brief  in  this  court,  and  does  not  complain  of  the  judgment 
against  him,  it  will  not  be  disturbed. 

The  judgment  as  cured  by  the  remittitur  will  be  affirmed  as  to  all 
the  parties  except  L.  P.  Peck  and  W.  H.  Peck,  and  as  to  them  will  be 
reversed  and  judgment  here  rendered  that  J.  M.  Cain  take  nothing 
as  to  said  Pecks,  and  that  they  recover  all  costs  of  this  and  the  lower 
court,  and  it  is  further  decreed  that  J.  M.  Cain  has  no  lien  upon  the 
property  in  controversy. 

Affirmed  in  part;  reversed  and  rendered  in  part. 

ON  MOTION  FOB  REHEARING. 

The  tenant  was  a  proper  party  to  the  suit,  and  it  was  not  error  to 
require  that  he  be  made  a  party. 
At  the  time  that  Peck  took  possession  of  the  furniture  the  house  wa& 


44  27  Texas  Civil  Appeals  Eeports.       [4th  District, 

not  in  possession  of  J.  M.  Cain.  The  rent  had  been  paid  for  one 
month  in  advance,  and  the  month  had  not  expired,  and  the  landlord  had 
no  right  to  sue  for  any  trespass  on  the  place  not  involving  permanent  in- 
jury to  the  property.  Reynolds  v.  Williams,  1  Texas,  311;  Railway  v. 
Smith,  3  Texas  Civ.  App.,  483.  No  injury  to  the  house  was  established, 
and  Cain  was  not  entitled  to  recover  for  even  nominal  damages  for  the 
bare  trespass  in  entering  the  house. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Railway  Company  v. 
HoBTENSE  E.  Waller  et  al. 

Decided  October  30,  1901. 

!•— Railroads— Defect  in  Track— Issae  of  Negligence— Evidence. 

In  an  action  by  a  railroad  brakeman  for  injuries  caused  by  a  fall  from  tbe 
pilot  of  an  engine,  evidence  that  the  outer  rail  of  a  switch  track  where  the  fall 
occurred  was  too  low,  causing  it  to  dip,  and  that  the  space  between  the  ends 
of  the  rails  of  the  switch  and  the  main  track  was  three  or  four  inches,  so  as 
to  cause  an  engine  moving  over  it  to  drop,  was  sufficient  to  justify  submitting 
to  the  jury  the  question  whether  or  not  the  brakeman  was  jarred  off  the  pilot 
by  reason  of  such  defects  in  the  track. 

-2. — Same— Master  and  Servant — Assumed  Risks. 

One  who  enters  the  service  of  a  railroad  company  assumes  the  risks  ordi- 
narily incident  to  his  work,  but  does  not  assume  any  risk  arising  by  reason  of 
the  company's  negligence,  unless  he  knows  it,  or  in  the  ordinary  discharge  of 
his  duty  must  necessarily  have  acquired  such  knowledge. 

9. — Same — ^Expert  Evidence — Condition  of  Track. 

A  witness  who  was  an  expert  as  to  the  condition  of  railroad  tracks  and  who 
testified  that  at  the  place  of  plaintiff's  injury  there  was  a  space  from  three  to 
four  inches  between  the  ends  of  the  rails,  where  there  should  have  been  but  one 
inch,  was  properly  permitted  to  state  that  the  rails  of  the  switch  track  there  had 
"too  much  expansion  at  the  point  on  the  head  block  of  the  switch. 

•4. — Same — Contributory  Negligence — Evidence. 

In  an  action  for  injury  to  a  brakeman  caused  by  his  falling  from  the  pilot 
of  an  engine  it  was  admissible,  upon  the  issue  of  contributory  negligence,  to 
show  that  the  pilot  of  the  engine  was  the  usual  place  for  a  brakeman  to  ride 
while  engaged  in  switching  cars. 

5. — Charge — ^Burden  of  Proof. 

A  charge  that  the  burden  of  proof  is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  evidence,  but  the  jury  are  the  sole  judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  attached  to  their  testimony,  is  not  objec- 
tionable on  the  ground  that  the  last  clause  is  a  qualification  of  the  burden  of 
proof. 

•e.— Railroads— Defective  Track— Contributory  Negligence. 

A  railway  brakeman  who  did  not  know  of  the  defective  condition  of  a 
-switch  track  by  reason  of  which  he  was  injured  was  not  chargeable  with  con- 
tributory negligence  because  he  might  have  gained  such  knowledge  by  inspect- 
ing its  condition. 

7. — ^Action  for  Death— Measure  of  Damages. 

Where  the  action  was  to  recover  for  negligent  injuries  causing  death  the 
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eoort  correctly  charged  that  the  measure  of  damages  would  be  such  a  bum  of 
money  as,  if  paid  now,  would  fairly  compensate  plaintiffs  for  the  pecuniary  loss^. 
if  any,  sustained  by  them  in  the  death. 

8.— Same— Sxoessiye  Verdict. 

Where  deceased  was  an  able-bodied  railway  brakeman,  29  years  old,  earn- 
ing $70  to  $75  per  month,  all  of  which,  except  about  $7  per  month,  he  contributed 
to  the  support  of  his  family,  a  verdict  of  $20,000  in  favor  of  his  wife  and  child 
was  held  excessive,  and  a  remittitur  of  $4000  required. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

Price,  Green  &  Chreen  and  Lewy  &  Sehom,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Hortense  E.. 
and  Gladys  M.  Waller,  wife  and  child,  and  William  A.  Waller  and  Mary 
V.  Waller,  mother  and  father  of  A.  B.  Waller,  deceased,  against  the  rail- 
road company  to  recover  damages  occasioned  by  his  death,  alleged  to 
have  been  caused  by  the  negligence  of  appellant. 

The  trial  of  the  cause  resulted  in  a  judgment  in  favor  of  appellees^ 
Hortense  and  Gladys  Waller,  for  $20,000  ($10,000  to  each),  and  in 
favor  of  appellant  company  as  against  deceased's  father  and  mother. 
From  this  judgment  the  railroad  company  has  appealed. 

Conclusions  of  Fact — On  the  31st  day  of  July,  1899,  A.  R.  Waller, 
the  husband  of  Hortense  and  father  of  Gladys,  was  in  the  employment 
of  appellant  company  as  a  brakeman,  and  in  the  pursuance  of  his  em- 
ployment it  became  his  duty  at  Kennedy,  a  station  on  appellant's  road^ 
to  assist  an  engineer  operating  one  of  appellant's  engines  in  moving  a 
car  from  a  side  track,  known  as  the  stock  track,  to  the  main  track  of  the 
railroad.  In  the  discharge  of  this  duty  he  threw  the  switch  connecting 
the  main  track  with  the  stock  track,  so  that  the  engine  might  pass 
thereon  and  be  coupled  to  a  car  to  be  moved  to  the  main  track.  After 
the  switch  was  thrown,  and  the  engine  was  passing,  it  going  from  the 
main  track  on  to  the  stock  track,  Waller,  in  pursuance  of  his  duty,, 
stepped  upon  the  pilot  blade  of  the  engine  for  the  purpose  of  riding 
thereon  to,  and  coupling  it  to,  the  car  desired  to  be  moved.  Immediately 
thereafter,  in  consequence  of  defects  in  the  switch  and  track  existing  by 
reason  of  the  negligence  of  appellant,  and  which  were  unknown  to 
Waller,  the  engine  was  suddenly  jolted  and  jarred  so  as  to  cause  him  to- 
lose  his  footing  and  slip  and  fall  from  the  pilot  in  front  of  the  engine, 
whereby  he  was  drawn  under  and  dragged  by  said  engine,  and  thereby 
so  injured  as  to  cause  his  death. 

The  defects  in  the  switch  and  stock  track,  the  existence  of  which  were- 
caused  by  the  negligence  of  appellant,  as  aforesaid,  which  caused  the  jolt 
and  jar  of  the  engine,  which  threw  or  caused  deceased  to  fall  from  the- 
pilot,  were  as  follows:    (1)  The  end  of  the  rails  of  the  stock  track  and 
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those  across  the  switch  block  were  improperly  aligned,  so  they  did  not 
come  together  straight — one  slide  rail  on  the  riglit  hand  side  of  the 
switch  projecting  about  half  an  inch  beyond  the  line  of  the  stationary 
rail,  which  caused  what  is  tenned  a  "lip'^  on  the  slide  rail,  i.  e.,  the 
wheels  of  the  cars  in  passing  over  the  switch  by  striking  the  projecting 
end  of  the  slide  rail  wore  the  ball  (the  top  of  the  rail)  off  about  half  an 
inch  and  e'xtending  back  about  six  inches.  This  wearing  off  of  the  rail 
is  what  is  known  as  a  "lip."  (2)  The  outer  rail  of  the  stock  track  was 
too  low,  causing  it  to  dip;  and  (3)  the  space  between  the  ends  of  the 
rails  was  too  much,  it  being  three  or  four  inches,  and  was  such  as  to 
cause  an  engine  moving  over  it  to  drop. 

The  pilot  blade  of  an  engine  is,  according  to 'the  testimony  in  this 
case,  the  usual  and  proper  place  for  a  switchhman  to  ride  while  in  the 
performance  of  such  duties  as  were  required  of  Waller  at  the  time  he 
undertook  to  ride  thereon,  and  would  be  a  perfectly  safe  place  for  one 
exercising  ordinary  care,  if  the  switch  and  track  were  properly  con- 
structed and  maintained  free  from  defects.  Waller,  at  the  time  he  lost 
his  footing  and  slipped  from  the  pilot  blade,  was  in  the  exercise  of  ordi- 
nary care,  and  guilty  of  no  negligence  proximately  contributing  to  his 
death.  But  his  death  was  caused  by  said  negligence  of  appellant  in  per- 
mitting the  defects  in  its  switch  and  track,  as  before  stated. 

At  the  time  of  his  death  Waller  was  29  years  old.  Prior  thereto  he 
was  an  ablebodied  man,  working  as  a  brakeman  for  appellant  company, 
and  his  average  earnings  were  between  $70  and  $75  per  month.  His 
individual  expenses  amounted  to  about  six  or  seven  dollars  per  month. 
With  the  exception  of  this,  he  turned  all  of  his  earnings  over  to  his 
wife,  all  of  which  it  took  to  support  her  and  his  child,  and  keep  up  their 
home.  Hortense  was  23  years  old  last  May,  and  Gladys,  deceased's 
daughter,  was  4  years  old  in  March. 

Conclusions  of  Law. — 1.  The  court  did  not  err  in  submitting  in  its 
charge  the  question  as  to  whether  the  deceased  was  jolted  or  jarred  off 
the  pilot  of  the  engine.  That  such  a  jolt  or  jar  occurred  by  reason  of 
the  defects  in  the  switch  and  side  track,  which  caused  deceased  to  lose 
his  footing  and  fall  from  the  pilot,  was  specifically  alleged  and  abun- 
dantly established  by  the  evidence.  The  testimony  is  overwhelmingly  to 
the  effect  that  such  defects  would  necessarily  jolt  and  jar  an  engine  in 
passing  over  the  part  of  the  track  affected  by  them.  It  is  undenied  that 
deceased  lost  his  footing  and  fell  there.  His  fall  was  the  effect  of  some 
oause,  and  it  being  shown  that  the  engine  could  not  pass  over  without  a 
jolt  or  jar,  it  was  a  legitimate  inquiry  as  to  whether  his  fall  was  the 
effect  caused  by  such  jolt  or  jar. 

2.  In  cases  of  this  character  we  regard  it  as  settled  law  in  this  State 
that  "one  who  enters  the  service  of  a  railroad  company  assumes  the  risks 
ordinarily  incident  to  his  work ;  but  he  does  not  assume  any  risk  arising 
by  reason  of  the  company's  negligence,  unless  he  knows  it,  or  in  the  or- 
dinary discharge  of  his  duty  must  necessarily  have  acquired  such  knowl- 
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edge/'  Railway  v.  Hanning,  91  Texas,  351;  Railway  v.  Single,  91 
Texas,  347.  Therefore  the  court  did  not  err  in  giving  the  last  clause  of 
the  paragraph  of  the  charge  quoted,  which  is  complained  of  in  appel- 
lant's second  assignment.  We  have  never  understood  any  new  or  differ- 
ent principle  of  law  from  what  has  always  obtained  in  this  State  to  be 
announced  in  Railway  v.  Hanning.  There  is  an  obvious  distinction  be- 
tween it  and  the  class  of  cases  claimed  by  counsel  for  appellant  to  be  in 
conflict  with  the  well  established  principle  it  asserts. 

3.  The  testimony  of  the  witness  Burridge,  complained  of  in  the  third 
assignment,  is  not  obnoxious  to  the  objection  urged.  Railway  v.  Wesch, 
85  Texas,  593.  The  witnesses  simply  stated  facts  regarding  the  accident 
as  they  appeared  to  her,  and  all  the  undisputed  evidence  shows  the  mat- 
ters testified  to  by  her  were  true. 

4.  The  witness  Grady  having  qualified  as  an  expert,  in  relation  to  the 
condition  of  the  track  when  the  accident  occurred,  testified  as  follows: 
'In  the  first  place  I  found  the  left  hand  rails  leading  onto  the  stock  track 
had  too  much  expansion  at  the  joint  on  the  head  block  of  the  switch.'' 
This  was  objects  to  upon  the  ground  that,  as  an  expert,  the  witness 
could  not  give  an  opinion  as  to  whether  the  rails  had  too  much  expansion. 
After  giving  the  portion  of  the  testimony  objected  to,  he  further  testi- 
fied: "There  was  a  space  from  three  to  four  inches  between  the  ends 
of  the  rails,  where  there  should  have  been  but  one  inch.  The  space 
*  ♦  ♦  was  such  as  to  cause  an  engine  moving  over  it  to  drop,  and  this 
would  produce  a  jolt  or  jar  of  the  engine.*'  The'  testimony  complained 
of,  taken  in  connection  with  that  just  quoted,  shows  the  witness's  opin- 
ion, based  upon  his  experience  as  a  "trackman,"  and  personal  observa- 
tion as  to  the  condition  of  the  track,  was  that  the  track  was  not  reason- 
ably safe  because  there  was  too  much  expansion,  etc.  We  do  not  believe 
the  testimony  objectionable.  Railway  v.  Thompson,  75  Texas,  603; 
Bailway  v.  Johnston,  78  Texas,  536. 

5.  Upon  the  issue  of  contributory  negligence  it  was  proper  to  show 
that  deceased  was  pursuing  the  usual  and  customary  method  in  doing 
the  work  when  injured.  Railway  v.  Beam,  50  S.  W.  Rep.,  411.  There- 
fore, the  court  did  not  err  in  permitting  the  witness  Nass  to  testify  that 
the  usual  and  customary  place  for  a  brakeman  to  ride  when  going  onto  a 
switch  to  couple  a  car  is  the  pilot  of  the  engine. 

6.  The  second  paragraph  of  the  charge  is :  "The  burden  of  proof  is 
upon  Hortense  E.  Waller  and  Gladys  M.  Waller  to  establish  their  cause 
by  a  preponderance  of  evidence ;  but  you  are  the  sole  judges  of  the  cred- 
ibility of  the  witnesses  and  the  weight  to  be  attached  to  their  testi- 
mony." The  last  clause  is  objected  to  upon  the  ground  that  it  is  a  quali- 
fication of  the  burden  of  proof.  We  do  not  think  the  objection  tenable. 
Bailway  v.  Williams,  52  S.  W.  Rep.,  808,  2  Texas  Ct.  Rep.,  421. 

7.  The  court  charged  the  jury,  in  the  event  they  should  find  for  ap- 
pellees, the  measure  of  damages  would  be  such  a  sum  of  money  as,  if 
paid  now,  would  fairly  compensate  them  for  the  pecuniary  loss,  if  any, 
sustained  by  them  in  the  death  of  A.  R.  Waller.     The  charge  correctly 
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gives  the  measure  of  damages  (Railway  v.  Morrow,  56  South westent 
Reporter,  745;  Traction  Company  v.  White,  60  Southwestern  Reporter^ 
323),  and  the  court  did  not  err  in  giving  it,  nor  in  refusing  the  special 
charge  requested  by  appellant. 

8.  Our  conclusions  of  facts  dispose  of  all  the  assignments  which 
complain  of  the  insufficiency  of  the  evidence  to  support  the  verdict  save 
the  one  which  complains  that  it  is  excessive.  However,  before  passing 
upon  the  question  of  excessiveness  in  the  verdict,  we  deem  it  proper  to 
say  that  while  the  evidence  shows  deceased  in  pursuance  of  his  employ- 
ment passed  over  the  defective  switch  every  day,  it  does  not  follow  that 
he  knew  or  must  have  necessarily  known  of  defects  in  it  and  the  stock 
track  which  caused  his  death.  The  defects  existed  in  connection  with 
the  stock  track ;  none  were  shown  in  the  other  track  connected  with  the 
switch.  The  deceased  did  not  use  the  switch  in  connection  with  the 
stock  track  every  day,  nor  did  the  company.  Its  own  witness,  Mr. 
Lohring,  testified,  "We  used  the  stock  switch  once  or  twice  a  months— 
whenever  there  was  any  stock  to  load.^*  It  may  be  then,  for  aught  it  ap- 
pears from  the  evidence,  that  deceased  never  in  the  couyse  of  his  employ- 
ment had  occasion  to  examine  or  use  the  switch  in  connection  with  the 
stock  track.  He  had  the  right  to  assume  that  the  railroad  had  exercised 
ordinary  care  to  maintain  it  in  a  reasonably  safe  condition,  and  that  hav- 
ing exercised  such  care  it  was  reasonably  safe  for  him  to  do  his  work 
therewith  in  the  usual  and  ordinary  way.  If  he  did  not  know  of  the 
defects,  the  company  can  not  escape  the  consequences  of  its  negligence 

1  by  saying  that  he  could  have  gained  such  knowledge  by  inspecting  its. 
condition.  Sanner  v.  Railway,  17  Texas  Civ.  App.,  337.  Railroads 
would  be  much  hindered  in  the  conduct  of  their  business  if  their  serv- 
ants were  required,  before  undertaking  the  labor  of  their  employment,  to 
see  that  their  employers  had  not  failed  in  their  duty  to  use  ordinary  care 
to  furnish  their  servants  reasonably  safe  places  and  appliances  with  which 
to  do  their  work. 

9.  Now,  as  to  the  excessiveness  of  the  verdict:  This  court  is,  and 
always  has  been  since  its  organization,  loath  to  disturb  the  findings  of  a 
jury  on  the  quantum  of  damages  in.  cases  of  this  character,  and  has  never 
required  a  remittitur  in  a  case  where  it  was  thought  the  evidence  was 
reasonably  sufficient  to  sustain  the  verdict.  We  have  always  acted  on 
the  principle  that  the  amount  of  damages  is  primarily  a  question  for 
the  jiiry,  and  that  as  long  as  they  keep  within  their  province  a  court  has 
no  right  to  invade  it.  But  when  damages  awarded  are  unprecedented  in 
amount  and  can  not,  in  the  light  of  the  evidence,  be  measured  by  the 
rule  made  by  the  law,  but  would  require  one  long  enough  to  reach  be- 
yond the  domain  of  the  jury,  we  deem  it  and  have  deemed  it  our  duty, 
under  the  law,  to  require  such  a  remittitur  as  will  place  the  verdict 
within  the  boundaries  of  the  jury's  province. 

After  a  most  careful  consideration  of  the  evidence  in  this  case  and  of 
all  the  elements  of  damages  that  can  legitimately  be  brought  into  a  ver- 
dict, we  are  constrained  to  the  opinion  that,  when  tested  by  the  rule  es- 
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tablished  by  law>  the  evidence  is  not  reasonably  sufScient  to  show  the 
amount  of  damages  assessed^  and  that  to  the  extent  of  at  least  $4000  the 
jaiy  clearly  went  beyond  the  law  and  evidence  in  their  finding.  There* 
fore,  there  being  no  other  error  requiring  its  reversal^  the  judgment  will 
be  a£Srmed  if  the  appellees  will  within  five  days  enter  a  remittitur  of 
$4000  ($2000  for  each)  ;  otherwise  it  will  be  reversed  and  the  cause  re- 
manded. 

Affirmed  upon  remittitur. 
\Sfrit  of  error  refused. 


N.  L.  Clabdy  and  Wife  v.  H.  S.  Wilson. 

Decided  Jime  1,  1001. 

L— TtespuB  to  Try  Title— Pleadias— Evidence— Frandulent  Comreyaiioe. 

Where  in  trespass  to  try  title  the  defendants,  who  were  husband  and  wife 
and  who  had  pleaded  only  the  general  issue  of  not  guilty,  offered  in  evidence 
a  deed  by  the  husband  to  the  wife  to  show  title  to  &e  property  in  her  as  her 
separate  estate,  such  deed  could  be  attacked  as  fraudulent,  although  fraud  was 
not  specially  pleaded  by  the  plaintiff. 

1— Community  and  Separate  Estate— Deed  to  Hniband  or  Wile— Pretnmptioii — 
Recital— Burden  of  Proof. 
A  deed  to  the  husband  or  the  wife  during  coverture  is  presumed  to  be  for 
the  benefit  of  the  community,  unless  it  is  expressly  recited  therein  that  the  con- 
sideration  was  paid  with  separate  funds  of  the  one  or  the  other,  and  in  the  ab* 
aence  of  such  recitals  the  burden  is  on  the  one  claiming  separate  rights  to  the 
property  to  prove  that  his  or  her  separate  means  paid  for  it. 

S.— New  Trial— Newly  Discovered  Evidence— Diligence. 

A  new  trial  sought  on  the  ground  of  newly  discovered  evidence  is  properly 
refused  where  no  diligence  to  obtain  the  evidence  is  made  to  appear. 

4.— Same— Defendant  as  Witness. 

It  is  not  ground  for  new  trial  that  the  husband,  who  was  one  of  the  de- 
fendants, was  not  placed  on  the  stand  to  testify  because  defendants  thought 
that  plaintiff  would  introduce  him  a9  a  witnees,  and  further  thought  their  case 
vras  sufficiently  proved  up  without  him. 

Appeal  from  Johnson.     Tried  below  before  Hon.  J.  M.  Hall. 

W,  J.  Ewing,  E.  P.  Brown,  and  Ramsey  £  Odell,  for  appellants. 

Plummer  dc  Oreen,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
instituted  by  apellee  against  N".  L.  Clardy  and  his  wife,  M.  J.  Clardy, 
to  recover  two  certain  tracts  of  land,  one  containing  196  acres  and  the 
otter  containing  81  acres.  Appellants  pleaded  not  guilty.  The  cause 
was  tried  by  jury  and  resulted  in  a  verdict  and  judgment  in  favor  of 
appellants  for  a  homestead  of  200  acres,  and  in  favor  of  appellee  for 
94  acres  of  land. 

Vol.  27  Clvil--4. 
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No  dissatisfaction  is  expressed  with  the  verdict  and  judgment  as  to 
the  homestead^  the  only  contest  being  as  to  the  land  held  by  the  trial 
court  to  have  been  commnnity  estate  and  subject  to  execution.  The 
court  charged  the  jury :  ''The  deed  read  in  evidence  to  the  land  in  con- 
troversy, executed  by  N.  L.  Clardy  to  M.  J.  Clardy,  was  sufficient  to  give 
the  plaintiff  notice  of  the  claim  of  the  defendant  M.  J.  Clardy  to  said 
land  as  her  separate  property,  and  was  sufficient  to  vest  the  said  M.  J. 
Clardy  said  property  as  her  separate  estate,  independent  of  the  sources 
from  which  the  money  was  derived,  but  if,  at  the  time  of  making  said 
deed,  the  same  had  not  in  fact  been  paid  for  with  the  separate  estate 
of  the  defendant,  M.  J.  Clardy,  and  if  said  deed  was  made  by  said  N. 
L.  Clardy  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  then 
existing,  said  deed  to  all  the  property,  except  the  homestead,  if  you  find 
there  was  a  homestead,  would  be  invalid  against  he  plaintiff."  The 
charge  is  assigned  as  error  because  there  were  no  pleadings  setting  up 
fraud  as  to  the  deed  from  N.  L.  Clardy  to  M.  J.  Clardy.  Appellants 
pleaded  not  guilty,  but  not  specially,  and  introduced  the  deed  to  show 
title  in  Mrs.  Clardy,  and  when  so  introduced  it  was  subject  to  attack 
on  the  ground  of  fraud,  although  fraud  was  not  specially  pleaded  by  ap- 
pellee.   Bivers  v.  Poote,  11  Texas,  662 ;  McSween  v.  Yett,  60  Texas,  183. 

The  court  charged  the  jury  as  follows:  'In  this  case  the  presump- 
tion of  law  is  that  the  purchase  price  of  both  the  196-acre  tract  of  land 
and  the  81-acre  tract  of  land  sued  for  was  bought  by  them,  and  that 
same  became  and  is  the  community  property  of  the  husband  and  wife, 
and  the  burden  rests  upon  the  defendants  to  show  by  a  preponderance  of 
the  testimony  that  in  truth  and  in  fact  said  property  was  purchased  by 
the  wife,  and  was  the  separate  estate  and  property  of  the  defendant  M. 
J.  Clardy,  and  unless  she  has  done  so,  then  as  to  this  branch  of  the  case, 
you  are  instructed  to  find  for  the  plaintiff.'* 

The  proof  established  that  on  December  10,  1877,  P.  M.  White,  com- 
missioner for  Jackson  County,  conveyed  to  M.  J.  Clardy  the  196-acre 
tract  of  land  in  controversy,  and  that  on  January  19,  1880,  N.  B.  Hend- 
ricks conveyed  to  M.  J.  Clardy  the  81  acres  of  land.  Under  a  long  line 
of  decisions  in  Texas,  it  is  held  that  conveyances  to  husband  and  wife 
during  coverture  are  presumed  to  be  for  the  benefit  of  the  community,  un- 
less it  is  expressly  stated  in  the  conveyance  that  the  consideration  was 
paid  with  the  separate  funds  of  one  or  the  other  spouse.  When  there 
is  no  such  recitation  as  to  the  funds  of  the  husband  or  wife  paying  for 
the  property,  the  burden  would  devolve  upon  the  spouse  asserting  sepa- 
rate rights  in  the  property  to  prove  that  his  or  her  separate  means  paid 
for  it,  but  when  in  the  conveyance  it  is  recited  that  the  wife  paid  the 
consideration  out  of  her  separate  means,  then  a  creditor  of  the  com- 
munity, seeking  to  subject  the  land  so  conveyed  to  the  payment  of  his 
debts,  must  prove  that  the  consideration  was  paid  out  of  the  commun- 
ity funds,  and  not  the  separate  estate  of  the  wife.  Pontiac  Buggy  Co. 
V.  Dupree,  23  Texas  Civ.  App.,  298 ;  McCutcheon  v.  Purington,  84  Texas, 
603. 
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In  this  case  N.  L.  Clardy  was  indebted  to  appellee,  and  while  so  in- 
dited, but  before  suit  was  instituted,  executed  to  his  wife,  M.  J.  Clardy, 
a  deed  in  which  it  was  recited  that  the  land  in  controversy  had  been  paid 
for  with  her  separate  means,  and  was  her  separate  property,  and  in  order 
to  correct  the  failure  to  so  express  it  in  the  deeds  to  her,  he  conveyed  to 
her  the  land  in  controversy. 

The  only  objection  raised  to  the  charge  last  above  copied  is  that  it  was 
erroneous  in  that  it  admits  of  the  construction  that  it  was  necessary  that 
it  should  be  shown  that  the  money  of  Mrs.  Clardy  went  directly  to  pay 
for  ihe  land.  The  proposition  is  not  clear,  but  we  do  not  think  that  the 
charge  is  subject  to  the  objection  urged.  In  our  former  opinion  in  this 
case,  we  held  that  the  deed  from  Clardy  to  his  wife,  made  after  he  be- 
came indebted  to  appellee,  raised  a  presumption  that  it  was  her  separate 
estate,  and  the  burden  was  upon  appellee  to  remove  such  presumption. 
No  such  point  is*  being  raised  by  any  assignment  of  error,  the  matter  was 
improperly  considered  by  this  court,  and  our  opinion  on  that  point  is 
-withdrawn. 

Mrs.  Clardy,  upon  whose  testimony  the  separate  character  of  the  prop- 
erty must  depend,  was  quite  inconsistent  and  contradictory  in  several 
material  stetements,  and  the  jury,  in  view  of  such  inconsistencies  and  the 
fact  that  the  deeds  to  her  failed  to  specify  that  the  property  was  separate 
estate  were  justified  in  finding  that  the  property  was  community  and 
enbject  to  execution.  The  facts  also  justified  a  finding  that  the  deed 
from  the  husband  to  the  wife  was  fraudulent  and  void. 

Appellante  filed  a  motion  for  new  trial  on  the  ground  that  they  had 
discovered  a  letter  from  a  party  in  Tennessee  in  which  it  was  stated  that 
on  the  next  day,  after  the  date  thereof,  two  postoffice  money  orders  would 
be  purchased  to  send  to  Mrs.  Clardy,  and  had  also  discovered  that  she 
could  prove  by  the  postmaster  at  Cleburne,  Texas,  that  Mrs.  Clardy  had 
received  on  October  2,  1877,  two  orders  for  $50  each  from  the  party  in 
Tennessee  and  the  same  had  been  paid.  Admitting  that  this  testimony 
iras  material,  no  good  reason  is  offered  for  the  failure  to  have  it  at  the 
trial-  It  was  easily  accessible,  and  its  materiality  must  have  been  known 
to  N.  L.  Clardy,  one  of  the  appellants,  who  was  not  placed  upon  the 
stand  as  a  witness,  and  one  of  the  grounds  of  new  trial  was  the  absence 
of  his  t^timony,  the  reasons  for  a  failure  to  introduce  him  as  a  witness 
being  that  appellants  thought  their  opponent  would  introduce  him,  and 
farther  thought  that  their  case  was  sufiiciently  proved  up  anyway.  It 
is  dear  that  there  is  no  strength  or  merit  in  the  reasons  given  for  a  fail- 
ure to  have  N.  L.  Clardy  sworn  as  a  witness. 

The  law  of  the  case  was  correctly  presented  in  the  charge  of  the  court, 
and  it  was  not  error  to  refuse  the  special  instructions  whose  rejection  is 
complained  of  in  the  second  and  third  assignments  of  error. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Loan  and  Deposit  Company  of  America  v.  John  P.  Campbell  et  al. 

Decided  October  30,  1901. 

1.— Judgment — Collateral  Attack. 

A  purchaser  of  real  property  from  a  judgment  debtor,  after  judgment  but 
before  execution,  is  not  entitled  to  restrain  by  injunction  a  sale  of  the  property 
under  the  execution  on  the  ground  that  the  judgment  is  void  because  the  note 
on  which  it  was  rendered  was  not  chargeable  against  the  property  in  question, 
as  being  that  of  a  married  woman, — the  action  for  injunction  being  a  collateral 
attack  on  the  judgment. 

9.— Same— Abstract— Eyidence— Good  Faith. 

Where  the  action  was  for  an  injunction  to  restrain  an  execution  sale, 
brought  by  one  who  purchased  the  property  from  the  judgment  defendant  after 
the  judgment  Was  obtained,  a  recorded  abstract  of  the  judgment  was  admissible 
under  defendant's  general  denial  to  show  that  plaintiff  did  not  buy  in  good 
faith.  « 

8. — Same— Lien— Indexing  Abstract. 

The  record  of  an  abstract  of  a  judgment  does  not  create  a  lien  unless  it  haa 
been  indexed. 

4.— Same— Married  Woman— Separate  Estate. 

A  married  woman's  separate  estate  is  liable  for  the  satisfaction  of  a  judg- 
ment against  her,  notwithstanding  its  failure  in  terms  to  direct  that  execution 
issue  against  her  separate  property. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

J.  D.  Ouinn  and  M.  J.  Arnold,  for  appellant. 

F.  C.  Davis,  for  appellees. 

JAMES,  Chief  Justice. — Appellee  sued  to  enjoin  the  sheriff,  Camp- 
bell, from  selling  certain  real  property  under  an  execution  issued  in  favor 
of  appellee  Pitch,  against  W.  H.  Hunt  and  his  wife,  M.  M.  Hunt.  Ap- 
pellant had  purchased  the  property  from  the  Hunts  after  the  judgment, 
but  before  the  levy. 

The  grounds  in  the  petition  alleged  to  support  the  suit  were,  briefly 
stated,  allegations  that  the  property  was  the  business  homestead  of  W.  H. 
Hunt,  and  the  separate  property  of  Mrs.  Hunt,  and  that  the  judgment 
was  void  and  would  not  support  an  execution  as  to  Mrs.  Hunt  because 
the  debt  for  which  the  judgment  (a  judgment  by  default)  was  had  was 
on  a  promissory  note  made  for  the  separate  use  of  W.  H.  Hunt.  The 
matters  relied  upon  and  sought  to  be  developed  by  the  testimony  were 
the  fact  of  business  homestead,  separate  property  of  the  wife,  the  fact 
that  the  note  upon  which  the  judgment  was  obtained  was  not  that 
character  of  obligation  for  which  the  wife's  separate  property  could  le- 
gally be  charged,  also  that  the  judgment  did  not  in  terms  authorize  exe- 
cution to  be  levied  upon  the  wife's  separate  estate,  but  awarded  execution 
in  general  terms.  A  further  ground  in  the  petition  seems  to  have  been 
that  appellant  was  a  purchaser  of  the  property  without  notice.  The 
court  instructed  a  verdict  for  defendants. 
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The  first,  second,  third,  and  fifth  assignments  will  be  disposed  of  to- 
gether, by  stating  that  in  so  far  as  appellant  seeks  to  attack  or  qualify 
the  judgment,  it  is  plainly  a  collateral  attack,  and  the  court  did  not  err 
in  refusing  the  permit  it. 

As  to  homestead,  the  brief  of  appellant  does  not  seem  to  insist  that 
the  eTidence  sustains  the  claim.  All  that  appears  on  this  subject  is  the 
testimony  of  Mrs.  Hunt,  to  wit:  "The  manner  of  its  use  was  this, — ^it 
was  rented  to  the  Loan  and  Deposit  Company  of  America,  with  which 
my  husband  was  connected,  in  a  business  way,  and  used  by  them." 

The  fourth  assignment  is  that  the  court  erred  in  considering  an  ab- 
stract of  said  judgment  introduced  by  defendants.  It  appears  that  this 
was  offered  and  admitted  only  for  the  purpose  of  showing  that  plaintiff 
did  not  buy  in  good  faith.  One  ground  is  that  defendant  had  no  plead- 
ing to  support  such  testimony ;  this  may  be  answered  by  stating  that  de- 
fendant pleaded  a  general  denial  of  all  allegations.  In  a  suit  of  this 
character  it  devolves  upon  the  petitioner  to  prove  affirmatively  every 
material  allegation,  and  a  general  denial  is  sufficient  to  impose  that 
burden  upon  him.  Another  ground  is  that  the  abstract  having  been 
offered  and  admitted  for  said  special  purpose,  the  court  erred  in  con- 
sidering that  it  created  a  lien  on  the  property,  as  it  is  supposed  to 
have  done.  The  abstract  as  it  is  copied  in  the  record  has  the  certificate 
of  the  county  clerk  certifying  simply  that  the  abstract  was  recorded  on 
a  certain  day.  It  states  nothing  as  to  it  having  been  indexed,  and  there- 
fore it  did  not  evidence  a  lien.  Nye  v.  Moody,  70  Texas,  434.  Nor 
would  it  thus  be  evidence  of  notice. 

But  the  petition  alleged  that  the  judgment  would  be  a  lien  on  the 
property  except  for  its  homestead  and  separate  property  character,  and 
the  fact  that  Mrs.  Hunt  was  a  married  woman.  We  have  seen  that  none 
of  those  facts  are  of  any  avail  to  plaintiff.  The  homestead  was  dis- 
proved ;  the  judgment  was  against  Mrs.  Himt,  and  therefore  her  separate 
estate  was  liable  for  its  satisfaction,  although  she  was  married ;  and  this, 
notwithstanding  the  judgment  failed  in  its  terms  to  direct  that  execution 
ifisne  against  her  separate  property.  Parson  v.  Taylor,  19  Texas  Civ. 
App.,  177.  The  judgment  could  not  be  a  lien,  unless  an  abstract  thereof 
had  been  recorded  and  indexed,  and  we  regard  the  petition  as  admitting 
the  judgment  lien  upon  the  property  to  exist,  but  for  matters  which  the 
tomrt  on  the  allegations  and  testimony  correctly  determined  against  ap- 
pellant. If  the  judgment  was  a  lien,  appellant  could  not  have  been  an 
innocent  purchaser  of  the  property  as  against  it. 

It  has  been 'held  where  a  debtor  sells  property  before  a  judgment  is 
obtained  against  him,  the  creditor  may,  after  judgment,  have  such  prop- 
erty sold  under  execution,  and  after  purchasing  may  sue  to  set  aside  the 
flale  as  fraudulent  and  recover  the  land  (Lynn  v.  LeQierse,  48  Texas, 
138;  Gaines  v.  Bank,  64  Texas,  18)  ;  and  certainly  he  has  the  right  to 
take  this  course  where  his  debtor  should  sell  after  judgment. 

As  conclusions  of  fact  in  this  case,  we  state  thatTitch  recovered  judg- 
ment against  Hunt  and  wife  by  default  on  a  note,  which  was  not  ap- 
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pealed;  that  the  property  levied  on  was  the  separate  property  of  Mrs. 
Hunt,  but  was  not  homestead;  that  the  conveyance  of  Hunt  and  wife- 
to  appellant  was  made  atfer  the  judgment  against  Hunt  and  wife,  and 
that  the  judgment  was  a  lien  on  the  property  when  bought  by  appellants 
The  judgment  properly  denied  the  injunction. 

Affirmed. 


E.  H.  Wilson  et  al.  v.  National  Bane  op  Cleburne. 

Decided  June  12,  1901. 

1. — ^Evidence — ^Action  Against  Trustee  for  Creditors. 

Where  an  insolvent  debtor  has  conveyed  his  property  to  a  trustee  for  cred- 
itors, and  is  made  a  formal  party  to  an  action  against  the  trustee,  he  can  not 
be  heard  to  object  to  evidence  that  does  not  in  any  manner  increase  his  liability. 

8.— Judgment  by  Default  Against  Nonresident. 

Article  1504d,  Sayles'  Civil  Statutes,  prohibiting  judgment  by  default 
against  a  nonresident,  has  reference  to  nonresidents  cited  by  publication,  but 
where  a  nonresident  has  been  cited  by  personal  notice  as  provided  by  the  stat- 
ute, and  has  failed  to  appear  and  answer,  a  judgment  by  default  may  be  entered 
against  him.    Rev.  Stats.,  art.  1234. 

8.— Liens— Priority— Oamishment  and  Trust  Deed. 

W^ere  a  creditor  obtained  a  writ  of  garnishment  without  affidavit,  basing  it, 
on  the  issuance  of  an  attachment,  and  the  record  failed  to  show  that  a  writ  of 
attachment  was  issued,  his  lien  was  properly  held  invalid  as  against  a  deed  or 
trust  under  which  the  trustee  had  accepted  before  a  valid  writ  of  garnishment 
was  issued. 

4.— Judgment  Against  Nonresident. 

Where  a  nonresident  owning  property  in  this  State  has  been  personally 
served  with  notice  outside  the  State,  a  judgment  against  the  property  is  author- 
ized, but  not  a  personal  judgment  against  such  defendant. 

Appeal  from  Johnson.    Tried  below  before  Hon.  J.  M.  Hall. 

H.  P.  Brown,  D.  W.  Odell,  L.  B,  Davis,  W.  J.  EwifLg,  and  Ooldsmith 
&  Walker,  for  appellants. 

S,  C.  Padelford,  for  appellee. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  against  E.  H.. 
Wilson,  B.  D.  Heath,  W.  D.  Francis,  and  the  firm  of  Ramsey,  Brown 
&  Odell,  and  prayed  for  a  writ  of  injunction  restraining  W.  D.  Francis^ 
trustee  in  a  certain  deed  of  trust  executed  by  R.  H.  Wilson,  from  apply- 
ing any  of  the  proceeds  of  the  sale  of  the  property  described  in  the  deed 
of  trust  to  the  payment  of  a  claim  of  $6000,  which  was  secured  by  said 
deed  of  trust,  for  judgment  against  Wilson  and  Heath  for  the  amount 
of  their  indebtedness  to  appellee,  and  that  the  proceeds  of  the  sale  of 
the  property  be  first  applied  to  the  payment  of  such  indebtedness. 
Rouse,  Hempstone  &  Co.  intervened,  praying  for  judgment  against  the- 
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trustee  for  the  amount  of  their  debt,  and  asking  that  their  debt  be  de- 
clared superior  to  that  of  appellee. 

It  was  alleged  in  the  petition  that  Heath  resided  in  Mecklenburg- 
County,  State  of  North  Carolina,  and  that  he  was  a  partner  of  Wilson,, 
doing  business  under  the  firm  name  of  E.  H.  Wilson,  and  that  the  debts 
sued  on  were  partnership  debts. 

The  facts  developed  that  B.  H.  Wilson  had  executed  a  deed  of  trust  on 
his  property  to  W.  D.  Francis  to  secure,  first,  a  debt  due  to  Bamsey, 
Brown  &  Odell,  and  then  to  secure  in  equal  distribution  the  debts  of  B. 
D.  Heath  and  tiie  National  Bank  of  Cleburne.  It  was  provided  that  the 
trustee  should  sell  the  property  and  first  pay  ofif  the  claim  of  Ramsey, 
Brown  &  Odell  in  the  sum  of  $400,  and  the  costs  of  administering  the 
trust,  the  remainder  to  be  equally  divided  between  Heath  and  the  bank. 
The  claim  of  Ramsey,  Brown  &  Odell  was  paid,  and  the  contest  is  over 
the  remaining  $2206.82,  appellee  claiming  that  Heath  could  not  be  pre- 
ferred because  he  was  a  partner  in  the  firm  of  R.  H.  Wilson,  and  the  full 
gum  should  be  turned  over  to  appellee.  Heath  being  a  resident  of  North 
Carolina,  was  cited  by  sending  a  notice  to  him  in  that  State. 

Heath  did  not  file  an  answer,  and  a  judgment  by  default  was  taken 
against  him,  and  during  the  course  of  tiie  trial  the  interlocutory  judg- 
ment against  Heath  was  introduced  as  evidence  over  the  objections  of 
Wilson  and  Francis.  The  ground  of  objection  was  that  Heath,  being  a 
nonresident  and  being  cited  by  a  notice  sent  to  North  Carolina,  the 
judgment  by  default  was  not  legally  taken  against  him. 

R.  H.  Wilson  had  conveyed  his  property  to  a  trustee  for  purposes  of 
distribution  among  his  creditors,  and,  while  made  a  party  to  the  suit, 
really  had  no  interest  in  it.  However  it  might  be  decided,  all  of  his 
property  was  gone,  and  he,  could  reap  no  advantage  by  any  judgment, 
his  debts  being  largely  in  excess  of  the  value  of  his  property.  No  ob- 
jection, therefore,  which  he  might  urge  to  the  introduction  of  testimony 
should  meet  with  consideration.  The  evidence  did  not  in  any  manner 
tend  to  increase  the  liability  of  Wilson  for  the  debt  he  owed  appellee. 
He  did  not  deny  his  indebtedness  to  appellee.  He  can  not  complain  of 
the  introduction  of  the  testimony.  If  the  judgment  by  default  was  le- 
gally obtained,  it  was  relevant  testimony  and  could  be  used  against  the 
trustee. 

It  is  urged  that  under  the  provisions  of  chapter  22,  title  30,  being 
articles  1504a  to  1504f,  Sayles'  Civil  Statutes,  judgment  by  default 
can  not  be  taken  against  a  nonresident,  whether  cited  by  sending  a  per- 
sonal notice  to  the  State  of  his  residence,  or  by  publication,  and  in  a 
former  opinion  we  so  held,  but  another  consideration  of  that  chapter  has 
convinced  this  court  that  it  has  reference  to  nonresidents  cited  by  publi- 
cation, and  not  to  those  cited  by  personal  service.  By  the  language  used 
in  article  1504b,  that  service  "may  be  made  by  publication  of  the  writ  or 
notice  of  the  same,*'  it  is  not  meant  that  the  law  has  reference  to  a  party 
cited  by  publication,  or  cited  by  personal  notice,  but  two  names,  "writ 
or  notice,"  are  simply  given  to  the  citation  to  be  published.     In  article 
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1234  it  is  provided  that  where  a  defendant  has  been  served  with  personal 
notice  without  the  State,  he  shall  be  required  to  appear  and  answer  in 
the  same  manner  and  under  the  same  penalties  as  if  he  had  been  per- 
sonally served  with  a  citation  within  the  State.  It  is  undisputed  thai 
Heath  was  duly  cited  by  personal  notice  sent  to  and  served  on  him  in 
North  Carolina,  as  provided  by  law,  and  failing  to  appear  and  answer, 
judgment  by  default  was  properly  rendered  against  him.  Feibleman  v. 
Edmonds,  69  Texas,  335 ;  Goodman  v.  Henby,  80  Texas,  499. 

Even  though  the  judgment  by  defaiQt  should  be  held  invalid,  the  facts 
introduced  in  evidence  were  amply  sufficient  to  sustain  a  judgment  on 
the  facts  against  Heath,  and  his  interests  seem  to  have  been  jealously 
guarded  by  the  attorneys  representing  Wilson  and  Francis,  and  a  full 
statement  of  the  facts  upon  which  the  judgment  is  based  were  filed  in 
the  District  Court. 

The  interveners,  Rouse,  Hempstone  &  Co.,  base  their  claim  on  the  fact 
that  they  sued  Wilson  and  obtained  a  writ  of  garnishment  against  the 
trustee  l3efore  appellee  accepted  imder  the  trust  deed.  The  evidence 
showed  that  an  attachment  and  writ  of  garnishment  were  obtained  on 
June  24,  1898,  and  the  writ  of  garnishment  was  served  on  the  trustee. 
No  afSdavit  in  garnishment  was  made,  but  it  seems  that  the  garnish- 
ment was  based  on  the  issuance  of  an  attachment.  The  record  fails 
to  establish  that  a  writ  of  attachment  was  issued,  and  the  garnish- 
ment was  properly  declared  invalid.  Holek  v.  Insurance  Co.,  63  Texas, 
66.  Appellee  had  accepted  under  the  deed  of  trust  long  before  the  sec- 
ond writ  of  garnishment  was  issued. 

The  suit  was  directed  against  certain  property  conveyed  by  the  deed 
of  trust,  the  object  being  to  subject  it  to  a  lien  claimed  by  appellee.  It 
affected  the  property  itself,  and  to  the  extent  pf  the  value  of  the  property 
a  valid  judgment  might  be  rendered  under  the  notice  given  to  Heath  in 
North  Carolina.  Rice  v.  Peteet,  66  Texas,  668;  Roller  v.  Holley,  76 
U.  S.,  398. 

Under  the  facts  the  court  did  not  err  in  instructing  a  verdict  for  ap- 
pellee. 

That  portion  of  the  judgment  which  is  rendered  against  B.  D.  Heath 
personally  can  not  be  sustained,  but  after  eliminating  that  feature  from 
the  judgment,  it  will  be  ajBBrmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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Southern  Pacific  Railway  Company  v.  O.  d'Abcais. 

Decided  June  12,  1901. 

t— Carrier  of  Goods— Negligence— Unexplained  Loss— Presumption. 

V¥here  a  carrier  receives  goods  for  transportation  which  are  not  delivered 
at  destination,  and  the  loss  is  unexplained,  the  presiunption  is  that  the  loss  was 
due  to  the  carrier's  n^ligenoe. 

2.— Same— Measure  of  Liability— Value  at  Destination— Contract  StipulatioB 
Invalid — Interstate  Commerce. 
The  law  fixes  the  carrier's  liability  at  the  value  of  the  goods  at  the  place  of 
destination,  and  in  a  case  involving  the  carrier's  negligence  a  stipulation  in  the 
contract  limiting  the  liability  to  the  value  at  the  point  of  shipment,  or  to  any- 
thing less  than  the  value  at  destination,  is  invalid  as  against  public  policy;  and 
the  fact  that  the  shipment  was  an  interstate  one  does  not  vary  the  rule. 

l-^oreig|i  Law— Presumption. 

The  law  of  another  State  is  presumed,  in  the  absence  of  proof  on  the  point, 
to  be  the  same  as  the  law  of  this  State. 

4.— Same— Fraud  by  Shipper— Valne  of  Goods. 

Appellee  shipped  a  box  of  goods  stated  to  be,  and  marked,  "Photo  Goods," 
which  contained  some  negative  views  of  prehistoric  cities  of  large  value.  He 
made  no  representations  as  to  value,  and  the  carrier's  agent  made  no  inquiry 
relative  thereto,  but  assumed  the  goods  were  of  ordinary  value,  and  testified  that 
A  higher  rate  would  have  been  charged  had  their  full  value  been  disclosed. 
Held  not  to  raise  an  issue  of  fraud  and  concealment  as  to  the  character  and 
vahie  of  the  goods. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Qoggin. 

Beall  £  Camp,  for  appellant. 

Tumey  S  Surges,  for  appellee. 

JAMES,  Chief  Justice. — The  suit  is  to  recover  of  appellant  dam- 
ages for  failure  to  deliver  a  box  of  "photo  goods"  shipped  by  appellee 
at  Loe  Angeles,  Cal.,  to  be  delivered  to  him  at  El  Paso,  Texas.  The 
▼alue  sought  to  be  recovered  was  the  market  value  of  the  goods  at  El 
Paso  at  the  time  delivery  should  have  been  made  there, — alleged  to  have 
been  $1500,  which  sum  was  also  alleged  to  have  been  their  reasonable 
▼alue  at  El  Paso. 

The  defendant  answered  that  the  goods  were  delivered  to  appellant 
company  and  received  by  it  for  transportation  under  a  special  contract 
or  bill  of  lading,  executed  by  appellee  on  the  1st  day  of  April,  1899,  to 
be  shipped  by  appellant  from  Los  Angeles,  in  the  State  of  California,  to 
El  Paso,  in  the  State  of  Texas,  the  same  being  an  interstate  shipment; 
that  by  the  terms  of  said  contract,  it  was  agreed  as  one  of  the  conditions 
of  shipment  as  aforesaid,  that,  in  case  of  loss  of  said  goods,  in  the  ad- 
justment thereof,  the  first  cost  of  the  goods  at  the  place  and  date  of 
shipment  should  be  the  limit  of  recovery  against  appellant,  and  that 
should  the  plaintiff  recover,  he  should  be  limited  to  that  amount,  ac- 
cording to  the  terms  of  the  contract  of  shipment.  And,  further,  appel- 
lant answered  that  at  the  time  said  goods  were  delivered  for  shipment 
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they  were  boxed  up  and  marked  at  the  instance  of  appellee,  as  "photo- 
goods/*  and  were  so  designated  in  the  bill  of  lading;  that  appellant's, 
agent  at  Los  Angeles,  who  received  the  goods,  understood  from  the  mark 
on  the  box  that  the  merchandise  was  only  the  usual  assortment  of  photo- 
goods,  such  as  camera,  photo  plates,  and  such  other  ordinary  goods  as 
photographers  use  in  their  business;  that  appellee,  by  the  use  of  the 
term  "photo  goods"  on  said  box,  purposely  and  fraudulently  concealed 
from  appellant  the  character  and  value  of  the  articles  contained  in  said 
box,  and  that  thereby  appellee  obtained  a  lower  rate  of  freight  than  he 
should  have  paid  on  the  goods,  if  they  were  of  the  great  value  now 
claimed  by  him ;  that  had  appellant's  agent  been  informed  that  said  box 
contained  negatives  of  the  ancient  ruins  of  Mitla,  in  the  Republic  of 
Mexico,  and  other  negatives  of  great  value,  appellant's  agent  would  not 
have  received  said  goods  at  the  low  rate  charged  thereon  for  transporta- 
tion, and  that  appellee  should  not  be  allowed  to  recover  for  the  loss  of 
the  goods  the  great  value  as  now  claimed  by  them.  The  jury,  under  in- 
structions from  the  court,  found  in  favor  of  appellee,  and  assessed  hi& 
damages  at  the  sum  of  $1458.10,  with  6  per  cent  interest. 

The  first,  second,  and  third  assignments  complain  of  the  failure  of 
the  court  to  charge  upon  the  written  contract  of  shipment  as  shown  by 
the  bill  of  lading,  and  in  refusing  to  give  defendant's  special  instruc- 
tion which  made  the  measure  of  damages  the  cost  of  the  photo  goods  at 
Los  Angeles,  as  stipulated  in  the  contract;  also  of  the  admission  of  tes- 
timony as  to  the  value  of  the  goods  at  El  Paso,  the  place  of  destination, 
for  the  reason  that  in  the  contract  of  shipment  it  was  agreed  that  in  the 
adjustment  of  loss  of  said  goods  the  same  should  be  limited  to  the  first 
cost  at  the  time  and  place  of  shipment ;  and  also  in  refusing  to  give  an 
instruction  to  the  effect  that,  if  the  jury  should  find  that  there  was  no 
evidence  of  their  value  at  the  place  and  time  of  shipment,  to  find  for 
defendant.  As  there  was  no  such  evidence  this  would  have  been  a  per- 
emptory instruction  for  defendant. 

The  contract  was  as  alleged  by  defendant,  and  the  testimony  is  that 
the  box  was  never  delivered,  and  its  loss  was  unexplained.  The  pre- 
sumption in  such  a  case  is  that  the  loss  was  due  to  appellant's  negli- 
gence.    Railway  v.  Ball,  80  Texas,  606. 

The  same  authority  decides  that  the  law  fixes  the  liability  at  the 
value  of  the  goods  at  the  place  of  destination,  and  that  in  a  case  in- 
volving its  own  negligence  a  stipulation  in  the  contract  limiting  the  lia- 
bility to  value  at  the  point  of  shipment,  or  to  anything  less  than  the 
vuluc  ai  the  place  of  destination,  will  be  disregarded.  To  the  same  effect 
is  Railwav  v.  Greathouse,  82  Texas,  110,  and  Railway  v.  Williams,  31 
S.  W,  Rep,,  556. 

The  fact  that  this  was  an  interstate  shipment  makes  no  difference. 
The  cases  above  cited  all  related  to  that  class  of  contracts.  There  was 
BO  evidence  here  touching  the  law  of  California  on  this  subject,  if  the 
law  of  that  State  should  be  looked  to  in  determining  the  rights  of  the 
parties  under  this  contract.     In  the  absence  of  proof  of  the  law  of  that 
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State,  it  will  be  presumed  to  be  the  same  as  ours.     There  is.  no  merit  in 
said  assignments. 

The  fourth  assignment  complains  of  the  refusal  of  a  charge  in  effect 
that  if  the  jury  should  believe  that  plaintiff  had  been  guilty  of  fraud  in 
the  shipment,  by  suppressing  the  real  value  of  the  photo  goods,  in  order 
to  secure  a  lower  rate  of  freight  than  he  should  have  paid  thereon,  to 
find  for  defendant.  And  the  fifth  and  sixth  assignments  relate  to  tes- 
timony offered  by  defendant's  agent  at  Los  Angeles,  which  was  ex- 
cluded. This  testimony  was  as  follows:  "When  the  shipper  used  the 
term  photo  goods  I  understood  him  to  mean  an  assortment  of  photo- 
graphic goods  such  as  photo  plates,  possibly  a  camera,  or  probably  some- 
tiling  of  the  kind  j  that  is  to  say,  that  it  was  made  up  of  miscellaneous 
goods  to  be  used  in  connection  with  the  taking  of  photographs.  From 
the  class  of  goods,  I  supposed  they  were  of  small  value,  comparatively ; 
that  is  to  say,  from  five  to  twenty-five  dollars.^'  "If  the  box  contained 
negative  views,  or  any  pictures  'of  prehistoric  cities,  or  anything  of  the 
value  of  $500  or  more,  then  the  goods  were  not  correctly  described  to  me.'* 

The  testimony  introduced  by  plaintiff  was  that  the  contents  of  the  box 
were  in  fact  photo  goods,  as  marked  on  the  box  and  stated  to  the  agent. 
There  is  nothing  contradicting  this  testimony.  The  agpnt  testified  that 
had  he  been  informed,  or  had  known  that  the  box  contained  negative 
views,  or  any  views  or  pictures  of  any  kind  of  the  value  of  $500,  he 
would  not  have  received  the  shipment  at  the  rate  charged,  but  would 
have  referred  it  to  Mr.  Seylar,  his  superior  in  the  office.  Mr.  Seylar 
testified  that,  had  plaintiff  represented  the  character  of  the  goods  and 
the  value  thereof,  they  would  not  have  been  accepted  at  the  rate  charged  ; 
that  had  he  been  informed  that  the  articles  in  the  box  were  negatives  and 
that  they  were  valued  at  $500,  he  would  not  have  received  them.  This 
is  not  testimony  that  they  were  not  photo  goods.  The  most  that  can  be 
said  of  it  is  that  these  agents  did  not  know  that  the  box  contained  photo 
goods  of  this  kind  and  value,  and  that  they  understood  that  it  contained 
photographic  goods  of  small  value.  This  seems  to  have  been  their  own 
conclusion,  not  induced  by  anything  said  or  done  by  plaintiff.  They 
did  not  inquire  what  specific  articles  were  in  the  box,  nor  what  their 
value  was,  and  plaintiff  made  no  representations  on  these  subjects.  The 
testimony  that  was  rejected  would  not  have  tended  to  show  that  these  ar- 
ticles were  not  embraced  within  the  term  "photo  goods,''  nor  that  by 
such  expression  only  certain  photographic  articles  of  small  value  would 
be  commonly  understood,  or  that  the  description  was  calculated  to  mis- 
lead an  ordinarily  prudent  person.  It  would  have  proved  no  more  than 
that  this  agent  took  it  that  way. 

We  conclude  that  there  was  no  testimony  given  in  the  case,  and  none 
offered,  that  would  fairly  raise  an  issue  of  fraud  or  concealment  as  to 
the  character  and  value  of  the  goods,  and  therefore  the  assignments  are 
not  well  taken.     The  judgment  is  afSrmed. 

Affirmed. 
Writ  of  error  refused. 
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'XJalveston,  Harrisburq  &  San  Antonio  Railway  Company  v. 

J.  F.  Parvin. 

Decided  October  23,  1901. 

1.— Negligence— Charge  of  Court— Weight  of  Evidence— Defective  Appliances. 
Where  plaintiff  sought  to  recover  damages  for  personal  injury  caused  by  the 
breaking  of  the  side  rod  of  an  engine,  a  charge  to  the  jury  that  if  they  believed 
from  the  evidence  that  the  side  rod  was  old,  defective,  and  unfit  for  service, 
and  further  believed  from  the  evidence  that  it  was  n^ligence  in  defendant  to 
: allow  the  rod  to  be  in  such  condition,  etc.,  to  find  for  plaintiff,  was  not  on  the 
weight  of  evidence. 

2. — Same— Charge  Eliminating  Issues. 

Where  the  petition  alleged  other  forms  of  negligence  than  the  condition  of 
the  side  rod  which  broke,  as  that  the  train  was  too  heavy  and  was  run  too 
rapidly,  a  charge  eliminating  all  the  issues  except  that  of  negligence  as  to  the 
^iondition  of  the  rod  "as  alleged  in  plaintiff's  petition,"  did  not  by  such  reference 
to  the  petition  tend  to  mislead  the  jury  as  to  the  issue  submitted. 

JZ. — Same — Charge — Defective  Appliances. 

There  being  evidence  that  the  side  rods  of  engines  undergo  crystallization, 
which,  as  explained  by  witnesses,  consisted  in  losing  their  temper  and  fiber  and 
becoming  brittle,  this  was  sufficient  to  warrant  a  charge  submitting  the  issue 
as  to  whether  the  "metal"  of  the  rod  was  weak  and  defective. 

4. — ^Damages — ^Verdict — ^Evidence — ^Former  Personal  Injuries. 

Where  the  evidence  showed  that  plaintiff  had  been  seriously  injured,  but 
also  that  at  the  time  of  the  accident  here  involved  he  had  entirely  recovered 
from  such  injuries,  the  court  can  not  say  on  appeal,  on  an  assignment  alleging  ex- 
^oessive  damages,  that  the  jury  did  not  find  that  defendant  had  recovered  from 
the  former  injuries  and  on  that  basis  estimate  the  damages. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Newton  &  Ward,  for  appellant. 

Oeorge  Powell,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — This  is  a  judgment  for  $15,000  in  favor 
-of  appellee,  a  fireman,  for  injury  to  him  by  reason  of  the  breaking  of  a 
side  rod  of  the  engine  upon  which  he  was  working. 

The  first  assijgnment  complains  of  this  portion  of  the  main  charge  for 
certain  reasons,  to  wit:  "The  court  erred  in  that  portion  of  the  main 
charge  to  the  jury  as  folfews:  *If  you  believe  from  the  evidence  that 
on  or  about  March  3,  1900,  that  plaintiff  was  in  the  employ  of  defend- 
ant as  a  fireman  on  one  of  its  engines,  and  that  while  so  employed  the 
side  rod  of  said  engine  broke  and  injured  plaintiff,  as  alleged  in  his 
petition,  and  if  you  further  believe  from  the  evidence  that  the  side  rod 
was  old,  defective  and  unfit  for  service,  as  alleged  in  plaintiff's  petition, 
and  that  the  metal  of  the  side  rod  was  weak  and  defective,  and  if  you 
further  believe  from  the  evidence  that  it  was  negligence  on  the  part  of 
defendant  to  allow  said  side  rod  to  be  in  such  condition,  as  you  find  it 
was,  and  that  such  negligence,  if  any,  was  the  direct  and  proximate  cause 
•of  said  side  rod  breaking,  and  the  plaintiff's  injuries,  if  any,  and  if  you 
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belieTe  from  the  evidence  that  the  plaintiff  did  not  assume  the  risk^  then 
jou  will  find  for  the  plaintiff/  in  this:  (1)  That  such  charge  was 
couched  in  such  yague^  indefinite  and  uncertain  language  that  the  same 
was  misleading  to  the  jury.  (2)  That  there  was  absolutely  no  evi- 
dence in  the  case  that  the  side  rod  was  weak  and  defective,  and  said 
charge  submitted  issues  to  the  jury  that  were  in  no  manner  supported  by 
the  evidence.  (3)  That  said  charge  was  a  comment  upon  the  weight 
of  the  evidence,  and  assumed  that  the  side  rod  was  old,  defective,  and 
unfit  for  service,  and  that  the  metal  of  said  side  rod  was  weak  and  de- 
fective." 

The  third  of  the  above  objections  has  been  often  decided  not  well 
taken.  Railway  v.  Lehmberg,  75  Texas,  66;  Railway  v.  Waldo,  32  S.  W. 
Hep.,  783 ;  Railway  v.  Lynch,  22  Texas  Civ.  App.,  336. 

That  the  paragraph  was  misleading  is  not  tenable.  It  is  true  the  pe- 
tition charged  other  forms  of  negligence  than  the  condition  of  the  rod, — 
such  as  that  the  rod  was  improperly  geared  up  or  fixed  to  the  engine ;  thai 
the  train  was  too  heavy  for  the  work  this  engine  was  attempting  to  dOy 
and  that  the  train  was  being  run  too  rapidly, — all  of  which  tended  ta 
cause  the  breaking  of  the  rod.  The  charge  given,  however,  eliminated 
all  the  issues  except  negligence  in  respect  to  the  condition  of  the  rod. 
The  rule  that  it  is  the  duty  of  the  court  to  evolve  from  the  pleadings  the 
true  issues  in  the  case  on  trial  seems,  therefore,  to  have  been  kept  in  view 
by  ihe  court.  We  think  the  charge,  when  its  terms  are  considered,  doe& 
not,  by  its  references  to  the  allegations  of  the  petition,  tend  to  mislead 
the  jury  in  respect  to  the  issue  submitted.  There  was  abundant  testis 
mony  that  the  rod  was  weak  and  defective;  but  appellant  especially 
makes  a  point  of  the  expression  of  the  charge,  "and  that  the  metal  of  the 
side  rod  was  weak  and  defective,"  and  appellant  contends  there  was  no 
proof  that  the  metal  was  defective.  There  was  ample  testimony  to  the 
effect  that  such  rods,  from  age  and  use,  undergo  crystallization,  which, 
as  explained  by  witnesses,  consisted  in  losing  its  temper,  losing  its  fiber, 
becoming  brittle,  liable  to  break  instead  of  bending,  etc.  That  such  a  de- 
fect has  reference  to  the  substance  composing  the  rod  is  too  plain  for 
discussion. 

The  second  assignment,  when  taken  as  a  proposition,  as  the  brief 
submits  it,  seems  to  present  more  than  one  subject  matter.  The  dis- 
tinct propositions  are,  (1)  that  the  charge  on  the  measure  of  damages 
is  vague,  indefinite,  uncertain,  and  misleading,  and  does  not  announce 
the  correct  rule  of  law  as  to  the  measure  of  damages;  and  (2)  that  it 
authorized  the  jury  to  award  a  double  compensation  to  plaintiff  for  his 
injuries.  However,  the  charge  states  a  correct  rule  for  the  measure  of 
damages  in  such  cases,  and  it  is  neither  ambiguous  nor  misleading,  and 
does  not  in  itself  contemplate  double  damages.  It  may  be  that  it  might 
have  been  more  specific  in  view  of  certain  testimony,  but  we  have  no  oc- 
casion to  investigate  this  record  upon  this  question,  because  such  mat- 
ter is  not  briefed  or  mentioned  in  connection  with  this  assignment. 

The  fourth  and  sixth  assignments  contend  that  the  verdict  should  have 
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been  set  aside  because  the  jury  allowed  plaintiff  damages  for  injuries 
that  had  been  received  by  him  in  other  accidents,  and  that  the  verdict 
is  excessive  also  for  that  reason.  The  testimony  showed  that  plaintiff 
had  been  previously  injured,  but  it  also  showed  that  at  the  time  of  this 
accident  he  had  entirely  recovered  from  such  injuries.  In  this  state  of 
the  evidence  we  can  not  say  that  the  jury  did  not  so  find,  and  on  that 
basis  estimate  the  damages.  If  such  was  the  fact,  the  verdict  is  not  ex- 
cessive. 

As  to  the  fifth  assignment,  it  does  not  appear  from  the  undisputed 
evidence  that  defendant  had  exercised  proper  diligence  in  respect  to 
the  rod. 

The  sixth  assignment  is  that  the  evidence  clearly  shows  that  plaintiff 
was  neither  seriously  nor  permanently  injured,  but  that  he  was  feigning 
paralysis,  and  falsely  pretending  and  swearing  that  he  was  paralyzed 
and  otherwise  permanently  and  seriously  injured.  The  evidence  is  such 
on  the  subject  that  it  warrants  the  conclusion  that  the  jury  must  have 
formed. 

Affirmed. 

Writ  of  error  refused. 

MOTION  FOR  rehearing. 

The  third  assignment  is  clearly  not  well  taken.  The  requested  charge 
outside  of  the  statement  of  defendant's  pleading  was  given  in  terms  in 
the  courts  charge.  The  other  grounds  of  the  motion  are  deemed  not 
yreH  taken,  and  the  motion  is  overruled. 

Overruled. 


W.  P.  Swain  and  Wife  v.  Jambs  R.  Mitchell. 

Decided  October  30,  1901. 

1,— Trust  Deed— Recitals  in  Deed  of  Trustee  Prima  Fade  Evidence— Presumption. 
A  trust  deed  provided  that  in  any  deed  given  by  the  trustee  thereunder  aU 
statements  of  facts  or  recitals  as  to  the  nonpayment  of  the  money  due  by  the 
note  secured,  or  as  to  notice  of  the  time,  place,  and  terms  of  sale  having  been 
duly  published,  or  as  to  any  other  preliminary  act  having  been  done  by  the  trus- 
tee, should  be  taken  as  prima  facie  evidence  of  such  facts;  and  the  deed  by  the 
trustee  recited  that  whereas  '*the  holder  of  said  note  has  requested  me,  the 
said  trustee,  to  sell  said  property,''  etc.  Held,  that  inasmuch  as  the  deed  by  the 
trustee  was  made  to  plaintiff,  to  whom  the  note  was  executed,  and  plaintiff  is 
here  asserting  the  title  he  obtained  at  the  trustee's  sale,  it  will  be  presumed 
that  he  was  holder  of  the  note  and  requested  the  sale ;  and  the  court  also  inclines 
to  the  opinion  that  the  recitals  in  this  respect  make,  by  virtue  of  the  terms  of 
the  trust  deed,  a  prima  facie  case  anyway. 

IK.— Same— Notice  of  Trustee's  Sale— Change  of  Statute. 

The  Act  of  1889  (Revised  Statutes,  article  2369)  having  provided  that  no- 
tice of  sales  of  land  under  trust  deed  should  be  given  as  "now"  required  in  judi- 
cial sales,  the  subsequent  statute  of  1895,  requiring  personal  service  of  notice 
in  making  judicial  sales,  did  not  apply  to  sales  under  trust  deeds,  as  to  which 
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notice  is  still  to  be  given  in  accordance  with  the  statute  governing  judicial 
sales  in  1889. 

1.— Same— Adoption  of  Revised  Statutes— Laws  Not  Re-enacted. 

The  adoption  of  the  Revised  Statutes  of  1805  was  not  a  re-enactment  of 
the  Act  of  1889  so  as  to  make  the  cUiuse  **aB  now  required  in  judicial  sales,"  ap- 
ply to  the  statute  of  1895  relating  to  notice  of  such  sales,  since  it  is  provided 
that  the  adoption  of  the  Revised  Statutes  shall  be  construed  as  a  continuation 
of  the  statutes  then  in  force,  and  not  as  new  enactments  of  the  same. 

4.— Same— Redtals  Pxima  Fade  Evidence — ^Notice  of  Sale. 

Where  in  the  deed  of  trust  it  was  provided  that  the  sale  ^should  be  as  un- 
der execution,  in  accordance  with  the  laws  of.  the  State  of  Texas  governing  sales 
under  deed  of  trust/'  and  in  the  deed  of  the  trustee  it  was  recited  that  the  land 
was  sold  "after  having  given  public  notice  of  the  time,  place  and  terms  of  such 
sale,  by  giving  public  notice  as  required  by  said  trust  deed,"  this  was  the  state- 
ment of  a  fa(d,  and  not  a  conclusion  of  law,  and  the  redtal  was  prima  fade  evi- 
dence that  the  law  as  to  notice  was  complied  with. 

5.— Citation — ^Vaxianoe. 

A  dtation  was  not  rendered  void  by  a  variance  between  the  description  of 
the  property  upon  which  foreclosure  was  sought  as  contained  in  the  petition 
and  that  in  the  dtation,  where  the  only  variance  was  that  in  the  petition  the 
property  was  described  as  on  Corinth  street,  and  in  the  citation  as  on  Coruth 
stieet. 

Error  from  Dallas.    Tried  below  before  Hon.  J.  J.  Eckford. 

T.  M.  Siine  and  Jj  C.  Patton,  for  plaintifib  in  error. 

Philip  Lindsey,  for  defendant  in  error. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  James  R. 
Mitchell  against  W.  F.  Swain  and  his  wife,  Viola  Swain,  in  trespass  to 
try  title  to  certain  land  in  the  city  of  Dallas.  The  trial  was  by  jury  and 
a  verdict  was  instructed  in  favor  of  defendant  in  error. 

Defendant  in  error  claims  the  land  through  a  trustee^s  deed  made  to 
him  under  and  by  virtue  of  a  deed  of  trust  executed  by  plaintiffs  in  error 
to  secure  a  certain  promissory  note.  In  the  deed  of  trust  is  the  follow- 
ing provision:  "And  it  is  further  and  lastly  specially  agreed  by  the 
parties  hereto  that  in  any  deed  or  deeds  given  by  any  trustee  hereun- 
der and  any  and  all  statements  of  fact  or  other  recitals  therein  made  as 
to  the  nonpayment  of  the  money  secured,  or  as  to  the  time,  place,  and 
terms  of  sale  and  property  to  be  sold  having  been  duly  published,  or  as 
to  any  other  preliminary  act  or  thing  having  been  duly  done  by  said 
trustee,  shall  be  taken  by  any  and  all  courts  of  law  and  equity  as  prima 
fade  evidence  that  the  said  statements  or  recitals  state  facts,  and  with- 
out further  question  shall  be  accepted  as  such.*'  In  the  deed  made  by 
the  trustee  to  defendant  in  error  it  was  recited :  "Whereas,  default  has 
been  made  in  the  pajrment  of  said  indebtedness  and  James  R.  Mitchell, 
the  holder  of  said  note  has,  since  said  default,  requested  me,  the  said 
trustee,  to  sell  said  property  in  accordance  with  the  provisions  of  said 
trust  deed,  for  the  purpose  of  paying  said  indebtedness;  and  whereas, 
pursuant  to  said  request  and  to  the  provisions  of  said  trust  deed,  I  pro- 
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ceeded  to  sell  said  property  at  public  auction  at  the  courthouse  door  of 
Dallas  Count}',  Texas,  between  the  hours  of  10  o'clock  a.  m.  and  4  o'clock 
p.  m.,  on  Tuesday,  the  first  day  of  August,  1899,  after  having  given 
public  notice  of  the  time,  place  and  terms  of  such  sale,  by  giving  notice  as 
required  by  said  trustee's  deed."  The  foregoing  recitals  were  the  only 
evidence  of  compliance  with  the  law  and  terms  of  the  trust  deed  in  mak- 
ing the  deed,  and  it  is  insisted  by  plaintiffs  in  error  that  the  proof  is- 
insufficient,  because  it  was  not  shown  that  the  request  to  sell  was  made 
by  the  holder  of  the  note,  or  that  personal  notice  was  given  to  the  makers 
of  the  trust  deed. 

The  deed  of  the  trustee  was  made  to  defendant  in  error,  to  whom  the 
note  was  executed,  and  he  is  defending  the  title  that  he  obtained  at  the 
trustee  sale,  and  that  would  raise  the  presumption  that  he  was  the  holder 
of  the  note,  and  requested  the  sale  of  the  property.  We  are  inclined  to 
the  opinion  that  the  recitals  in  the  deed  made  by  the  trustee  would, 
under  the  provisions  of  the  deed  of  trust,  have  made  a  prima  facie  case 
anyway. 

Under  an  act  passed  in  1889,  now  article  2369,  Sayles'  Statutes,  it  was 
provided  that  all  sales  of  real  estate  made  in  this  State  under  powers 
conferred  by  any  deed  of  trust  or  other  contract  lien  shall  be  made  in 
the  county  in  which  such  real  estate  is  situated,  and  that  ^'notice  shall 
be  given  as  now  required  in  judicial  sales.''  That  law  has  not  been 
changed  or  amended.  At  the  time  the  law  in  question  was  enacted  the 
law  as  to  judicial  sales  did  not  require  the  service  of  a  notice  of  sale 
on  the  defendant  in  execution,  and  no  such  requirement  existed  until 
1895,  when  the  present  law  was  enacted.  The  law  as  to  sales  under 
trust  deeds  was  not  changed  to  conform  to  the  requirements  of  the 
amendment  of  1895,  and  the  requirements  of  the  law  as  to  judicial  sales 
as  it  existed  in  1889  must  be  looked  to  in  ascertaining  the  notice  that 
should  be  given  of  a  sale  under  a  trust  deed.  Had  the  language  of  the 
Act  of  1889  been  "notice  shall  be  given  as  required  in  judicial  sales," 
the  statute  as  to  judicial  sales  in  effect  at  the  time  of  sale  under  the 
trust  deed  would  prescribe  the  method  of  giving  notice,  but  the  language 
confines  the  notice  to  such  as  is  "now  required,"  that  is,  at  the  time 
of  enactment  of  the  law.  It  can  not.be  maintained  that  there  was  a 
re-enacment  of  the  law  by  the  adoption  of  the  Revised  Civil  Statutes  iiL 
1895,  for  in  the  act  adopting  them  it  is  provided  "that  the  provisions  of 
the  Revised  Statutes,  so  far  as  they  are  substantially  the  same  as  the  stat- 
utes in  this  State  in  force  at  the  time  when  the  Revised  Statutes  shall 
go  into  effect,  or  the  common  law  in  force  in  this  State  at  said  time, 
shall  be  construed  as  continuations  thereof,  and  not  as  new  enactments 
of  the  same." 

In  the  deed  of  trust  it  was  provided  that  the  sale  should  be  as  under 
execution,  in  accordance  with  the  laws  of  the  State  of  Texas  governing 
sales  under  deed  of  trust,  and  in  the  deed  of  the  trustee  it  is  recited 
that  the  land  was  sold  "after  having  given  public  notice  of  the  time,. 
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place,  and  terms  of  such  sale^  by  giving  public  notice  as  required  by  said 
trust  deed."  This  was  the  statement  of  a  fact,  and  not  a  conclusion  of 
law,  and  the  recital  was  prima  facie  evidence  that  the  law  as  to  notice 
was  complied  with. 

There  is  no  merit  in  the  contention  that  W.  F.  Swain  was  not  properly 
cited.  A  variance  between  the  description  of  the  land  in  the  petition 
and  that  in  the  citation  did  not  render  the  citation  void.  Cave  v.  City 
of  Houston,  65  Texas,  619.  The  only  variance  complained  of  is  that 
the  land  was  stated  in  the  petition  to  be  situated  in  Dallas  on  ''Corinth^ 
street,  while  in  the  citation  it  was  stated  to  be  on  ^^Caruth"  street.  The 
description  of  the  land  in  other  respects  was  the  same  in  both  instru- 
ments. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


FIFTH  DISTRICT,  1901. 


Ladonia  Cotton  Oil  Company  v.  M.  V.  Shaw. 

Decided  October  29,  1901. 

L-Jfaster  and  Servant— Defective  Applianceft-^rvant's  Knowledge. 

The  master  is  not  liable  for  injuries  to  the  servant  by  reason  of  defects  in 
the  machinery  used  which  were  known  to  and  understood  by  the  servant,  al- 
though he  ^as  without  experience  in  such  work. 

1— Same — ^Failure  to  Warn  Servant. 

Nor  is  the  master  liable  because  of  his  failure  to  warn  the  servant  of  the 
duiger  incident  to  the  work,  and  arising  from  defective  condition  of  the  ma- 
dunery,  where  the  servant  had  knowledge  of  such  danger. 

S.— Same — ^Defect  in  Appliances— Knowledge  Imputed  to  Servant. 

Where  the  danger  incident  to  a  defect  in  the  machinery  is  apparent  from 
the  defect  itself,  considering  the  manner  in  which  the  work  is  done  and  the 
other  conditions,  the  servant,  having  knowledge  of  the  defects  and  conditions, 
IB  held  to  know  the  danger. 

1— Same — Manner  of  Conducting  Business— Voluntary  Assumption. 

It  is  immaterial  that  the  business  of  the  master  was  conducted  in  a  danger- 
ons  manner,  where  the  servant  voluntarily  entered  upon  the  work  knowing  how 
it  was  carried  on  and  the  hazards  of  his  employment. 

S.— Same— Fact  Case. 

See  the  opinion  for  facts  under  which  an  employe  in  an  oil  mill,  whose 
bsnd  was  injured  while  he  was  engaged  in  feeding  an  oil  cake  crusher  not  in 
good  repair  and  proper  condition,  is  held  not  entitled  to  recover  for  the  injury. 

Appeal  from  Fannin.    Tried  below  before  Hon.  Ben  H.  Denton. 

Vol.  27  civil— 6. 
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H.  P.  Lane  and  Lusk  £  Thurmond,  for  appellee. 
Tf .  A.  Bramlette  and  Taylor  &  McOrady,  for  appellant. 

TEMPLETON,  Associate  Justice.— The  appellee,  M.  V.  Shaw,  was 
an  employe  of  the  appellant,  the  Ladonia  Cotton  Oil  Company,  and  lost 
an  arm  while  engaged  in  feeding  a  crusher  in  the  compan/s  mill.  He 
brought  suit  on  account  of  his  injuries,  and  prosecuted  same  successfully 
in  the  District  Court. 

In  his  petition,  Shaw  attributed  his  injuries  to  defects  in  the  crusher, 
and  to  the  failure  of  the  company  to  warn  him  of  the  consequential  dan- 
ger. Contributory  negligence  and  assumed  risk  were  the  defenses  relied 
on  by  the  company.  Whether  the  evidence  was  suflRcient  to  establish  lia- 
bility is  the  principal  question  presented  upon  this  appeal.  It  was  shown 
that  the  crusher  consisted  of  two  large  rollers  covered  with  teeth  or 
burrs.  The  rollers,  when  in  operation,  revolved  rapidly  toward  each 
other,  the  burrs  thereof  almost  touching.  They  were  inclosed  in  a 
wooden  framework,  and  over  them  was  a  plank  platform,  which  was  held 
in  place  by  an  iron  bar  around  the  same  and  to  which  it  was  riveted.  In 
the  center  of  the  platform  was  a  slot  into  which  oil  cakes  were  fed  into 
the  crusher.  When  the  platform  was  in  proper  condition  the  top  thereof 
was  several  inches  above  the  rollers.  At  the  time  of  the  accident  the  bar 
was  broken,  one  of  the  planks  was  loose,  and  the  platform  sagged  down 
imtil  it  was  only  slightly  higher  than  the  rollers.  The  crusher  was  fed 
by  the  feeder  taking  an  oil  cake  and  putting  one  end  thereof  into  the 
slot,  when  it  would  be  seized  by  the'  teeth  or  burrs  of  the  rollers,  and 
carried  between  the  rollers  and  broken  up.  When  Shaw  was  hurt  the 
teeth  were  dull,  and  for  that  reason  the  rollers  would  not  readily  take 
hold  of  hard  cake,  and  it  was  necessary  to  job  or  punch  such  cake  against 
the  rollers. 

Shaw  had  worked  at  the  mill,  loading  meal  on  cars,  for  about  a  week, 
when,  on  the  night  of  January  23,  1899,  he  was  employed  by  one  Sam- 
uels, the  night  foreman,  to  feed  the  crusher  that  night.  Shaw  was  then 
26  years  old  and  without  experience  in  such  work.  According  to  Shaw's 
own  testimony,  he  was  asked  by  Samuels,  when  he  was  employed,  if  he 
had  ever  done  such  work,  which  inquiry  he  answered  in  the  negative.  He 
was  then  asked  if  he  thought  he  could  feed  the  crusher,  and  replied  that 
he  could  try.  After  he  had  been  at  work  about  one  half  hour,  one  Roper, 
the  day  foreman  and  general  superintendent,  came  in.  The  cake  Shaw 
was  feeding  was  going  through  nearly  whole,  and  Shaw  says  that  Roper 
got  a  wrench  and  screwed  up  a  nut.  He  further  says  that  Roper  then 
took  a  cake  and  shoved  it  through  himself;  that  the  cake  did  not  go  in 
quickly  and  broke  in  large  pieces;  that  Roper  punched  at  one  of  the 
pieces,  and  jerked  his  hand  back  like  it  was  hurt,  though  he  did  not  say 
it  was ;  that  Roper  then  said  to  him :  '^When  those  pieces  break  up  and 
get  to  dancing  that  way,  just  take  another  cake  and  job  them  through. 
DonH  take  your  hand  and  pull  them  out.''    He  denies  having  received 
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any  other  instruction  or  warning.  He  continued  to  feed  the  crusher  all 
that  night  He  began  work  again  early  the  momlng  of  January  25th — 
having  been  employed  by  Boper  the  night  before  to  work  that  day, — 
and  worked  three,  or  three  and  one-half  hours,  when  he  was  injured. 
He  testified  that  he  was  injured  while  trying  to  job  a  cake  between  the 
roUeis ;  that  some  of  the  cakes  were  hard,  and  some  soft,  while  some  were 
hard  at  one  end  and  soft  at  the  other  end ;  that  the  rollers  took  hold  of 
the  soft  cakes  instantly  upon  the  same  touching  the  burrs,  but  that  gen- 
erally hard  cakes  had  to  be  punched  against  the  rollers;  that  the  cake 
he  was  handling  when  hurt  was  soft  at  one  end  and  hard  at  the  other 
end;  that  he  stuck  the  hard  end  in  the  slot  and  pxmched  it  against  the 
rollers,  when  it  suddenly  went  in,  his  hand  going  in  with  it.  He  ad- 
mitted that  he  knew  the  condition  of  the  platform  over  the  rollers,  and 
that  if  his  hand  got  in  between  them  it  would  be  injured,  but  denied 
knowing  that  the  burrs  were  dull  until  after  the  accident. 

This  evidence  is  sufficient  to  establish  the  fact  that  the  crusher  was 
defective  as  alleged,  that  is,  that  the  platform  over  the  rollers  was 
sagged  down,  thereby  diminishing  the  protection  afforded  by  the  plat- 
fonn  to  the  hand  of  the  feeder,  and  that  the  burrs  were  dull,  thereby 
making  it  necessary  for  the  feeder  to  job  the  hard  cake  against  the  roll- 
ers, when  such  action  increased  the  danger  of  the  feeder^s  hand  being 
caught  and  crushed.  Also,  it^is  sufficient  to  show  that  the  defects  were 
such  that  they  ought  have  been  known  to  the  company  and  remedied. 
And  it  is  not  an  unreasonable  conclusion  from  the  evidence  that,  had  the 
defects  not  existed,  Shaw  would  not  have  been  injured.  But  it  is  ele- 
mentary law  that  if  the  defects  and  dangers  were  known  to  and  under- 
stood by  Shaw  the  company  would  not  be  liable.  It  is  admitted  that  he 
knew  of  the  defects  in  the  platform,  the  knowledge  having  been  ac- 
qniied  when  feeding  the  crusher  at  night.  It  is  contended,  however,  by 
his  counsel  that,  while  he  knew  the  defective  condition  of  the  platform, 
he  did  not  know  the  danger  arising  from  the  defects.  The  danger  was 
that,  on  account  of  the  platform  being  sagged  down,  the  protection  to 
the  hand  of  the  feeder  was  lessened,  in  that  the  height  of  the  platform 
served  in  large  measure  to  regulate  the  closeness  of  his  hand's  approach 
to  the  rollers.  Of  course,  the  closer  his  hand  approached  the  rollers,  the 
greater  was  the  danger  of  its  being  caught  between  them,  and  this  must 
have  been  known  to  Shaw.  He  could  not  help  knowing  that  a  higher 
platform  would  have  afforded  more  efficient  protection.  The  danger  of 
feeding  the  crusher  with  the  platform  in  its  defective  condition  was  as 
apparent  as  the  defect  was  obvious. 

As  to  the  other  defect,  it  is  urged  that  Shaw  did  not  know  that  the 
burrs  were  dull.  He  knew,  however,  of  the  effect  of  the  burrs  being  dull. 
He  knew  that,  for  some  reason,  the  rollers  would  not  readily  take  hard 
cake,  and  that  generally  such  cake  had  to  be  punched  against  the  rollers. 
That  he  did  not  know  why  this  was  so  was  immaterial,  unless  knowledge 
of  the  reason  would  have  enabled  him  to  do  the  work  in  a  different  and 
safer  manner,  or  informed  him  of  the  danger  more  effectively  than 
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knowledge  of  the  other  conditions.  If  he  had  been  told  that  the  burrs 
were  dull,  and  that  this  wp  the  reason  why  the  ix)llers  would  not  take 
hard  cake,  still  he  must  and  would  have  continued  feeding  the  cake  ex- 
actly as  he  had  been  doing.  Neither  would  such  information  have  added 
to  his  ability  to  comprehend  the  danger.  The  danger  was  that  when  the 
hard  cake  was  jobbed  against  the  rollers,  and  it  was  taken  in  or  broken, 
up,  that  the  force  given  to  his  hand  by  the  act  of  jobbing  the  cake  in 
would  (the  resistance  being  removed  by  the  breaking  up  or  going  in  of 
the  cake)  tend  to  carry  his  hand  between  the  rollers.  This  was  as  patent 
without  knowledge  that  the  burrs  were  dull  as  it  would  have  been  with 
such  knowledge.  Not  only  did  Shaw  know  of  the  defects,  but  he  also 
knew  the  condition  of  the  cake  he  was  feeding, — ^that  some  were  soft, 
some  hard,  and  some  partly  soft  and  partly  hard.  He  had  fed  thousands 
of  the  cakes,  including  many  of  the  kind  he  was  feeding  when  injured, 
and  knew  how  the  crusher  received  each  kind.  Under  the  conditions 
shown,  Shaw's  limited  experience  in  such  work  would  not  be  suflBcient 
ground  for  holding  him  ignorant  of  the  danger  arising  from  the  known 
defects.  He  had  reached  the  age  of  maturity  and  discretion,  and  the 
defects,  when  known,  carried  with  them  knowledge  of  the  attendant 
danger,  even  to  the  unskilled  worker.  It  is  true  that  when  a  defect  in 
machinery  which  is  being  used  by  the  operative  is  known  to  him,  but 
the  danger  arising  therefrom  is  obscure,  and  information,  other  than 
that  derived  from  observation  of  the  defect  and  other  visible  surround- 
ing conditions  is  necessary  to  disclose  the  danger,  then  knowledge  of 
the  defect  is  not  held  to  be  knowledge  of  the  danger.  But  when  the  dan- 
ger incident  to  the  defect  is  apparent  from  the  defect  itself,  considering 
the  maner  in  which  the  work  is  done  and  the  other  conditions,  the  opera- 
tive, having  knowledge  of  the  defects  and  conditions,  is  held  to  know 
the  danger.  In  this  case  the  defects  complained  of  and  known  to  Shaw, 
and  the  conditions  imder  which  the  work  was  being  done,  would  have 
suggested  to  any  man  of  ordinary  prudence  and  intelligence  the  danger 
of  the  work.  The  injury  to  Shaw  resulted,  in  the  course  of  the  operation 
of  the  plainest  and  simplest  natural  laws,  from  the  known  conditions 
under  which  the  work  was  performed;  and  it  required  no  experience,  or 
at  least  none  greater  than  that  he  had,  to  enable  him  to  appreciate  the 
risk.  That  the  business  was  conducted  in  a  dangerous  manner— conced- 
ing that  it  was  so  conducted — ^is  immaterial,  since  he  voluntarily  entered 
upon  the  service,  knowing  how  it  was  carried  on,  and  the  hazards  of 
the  duties  of  his  employment.  Lastly,  it  is  insisted  that  he  was  ine:!ipe- 
rienced  and  unwarned.  That  Roper  gave  him  a  species  of  warning  is 
admitted.  Conceding  that  the  instruction  given  was  not  very  explicit, 
still,  it  is  apparent  that  further  warning  was  unnecessary.  The  dangers 
to  which  he  was  exposed  being  kno^n  to  him,  it  would  have  been  useless 
for  the  company  to  have  informed  him  of  them.  Railway  v.  Somers,  78 
Texas,  439 ;  Railway  v.  Williams,  72  Texas,  159 ;  Railway  v.  Bradford, 
66  Texas,  732 ;  Railway  v.  Conrad,  62  Texas,  627 ;  Railway  v.  McCarty, 
64  Texas,  632;  Railway  v.  French,  86  Texas,  96;  Railway  v.  Lempe,  59 


190L]  KOSMINSKY  V.   ESTES,  ADMINISTRATOR.  69 

Texas,  19;  Rogers  v.  Railway,  76  Texas,  602;  Green  v.  Receivers,  79 
Teias,  130;  Railway  v.  Scott,  62  S.  W.  Rep.,  1077;  Brown  v.  Miller,  62 
S.  W.  Bep.,  547. 

Because  the  appellee's  own  testimony  shows  that  the  company  is  not 
liable  to  him  for  the  injury  of  which  he  complains,  the  judgment  of  the 
trial  court  is  reversed,  and  judgment  is  here  rendered  for  the  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


ISADORE  KOSMINSKY  V.  B.   T.   ESTES,  ADMINISTRATOR,  ET  AL. 

Decided  October  22,  1901. 

t—Administratioii— Presumption— Closing  Estate. 

The  closi2ig  of  administration  on  an  estate  will  not  be  presumed  from  lapse 
of  time. 

1— Will— Constmction— Legacies— *^inding  Up"  Estate— Partition. 

Where  one  item  of  a  will  provided  that  the  testator  bequeathed  to  a  nephew 
I2S0  s  year  out  of  his  estate  ''to  be  paid  by  my  executors  until  my  estate  is 
woond  up/'  this  did  not  necessarily  mean  until  the  estate  was  legally  closed, 
where  there  was  afterwards  a  partition  and  distribution  of  the  esUtte  and  the 
property  in  the  executor's  hands  thereafter  and  until  the  estate  was  legally 
dosed  was  insufficient  to  meet  a  prior  bequest  to  a  minor  son,  and  by  the  judg- 
ment of  partition  was  recognized  as  belonging  to  the  son, — ^the  partition  pro- 
ceedings being  a  winding  up  of  the  estate  within  the  intent  and  terms  of  the 
will  as  regarded  the  further  payment  of  the  annual  legacy  to  the  nephew. 

Appeal  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot. 

Chas.  S.  Todd,  for  appellant. 

Glass,  Esies  dk  King  and  P.  A.  Turner,  for  appellees. 

TEMPLETON,  Associate  Justice.— On  May  20,  1886,  Joseph 
Koeminfiky  executed  a  will,  by  which  he  undertook  to  dispose  of  the 
community  estate  of  himself  and  wife,  which  was  of  the  value  of  about 
^0,000.  The  fourth  item  of  the  will  reads  as  follows:  "I  give,  be- 
queath, and  demise  to  my  beloved  son,  Isaac  Kosminsky,  ten  thousand 
dollars  cash,  with  the  interest  on  same  until  he  is  of  age,  out  of  my  es- 
tate.'* The  son  was  then,  and  is  still  a  minor.  Item  fifth  of  the  will 
reads  thus:  'T  give  and  bequeath  to  my  nephew,  Isadore  Kosminsky, 
out  of  my  estate,  the  sum  of  two  hundred  and  fifty  dollars  per  annum, 
to  be  paid  by  my  executors  until  my  estate  is  wound  up.'*  The  nephew 
was  then  a  minor,  and  so  remained  until  August  14,  1895.  Joseph  Kos- 
minsky died  on  August  11,  1887,  and  the  aforesaid  will  was  duly  pro- 
bated. J.  Deutschman  and  W.  A.  Kelsey,  who  were  named  in  said  will 
as  executors,  were  promptly  appointed,  and  qualified.  The  executors 
paid  the  debts  of  the  estate,  and  a  legacy  of  $2000  to  the  brothers  and 
sisters  of  the  decedent,  according  to  the  directions  of  the  will.    They  also 
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made  the  first  annual  payment  of  $250  to  Isadore  Kosminsky.  These 
payments  left  property  of  the  value  of  $36,773.16  in  the  hands  of  the  ex- 
ecutors, in  excess  of  the  charges  of  administration.  Mrs.  Kosminsky,  to 
whom  large  bequests  were  made  in  the  will,  coupled  with  certain  condi- 
tions, declined  to  accept  under  the  will,  and,  the  time  for  such  action 
having  arrived,  filed  a  petition  for  the  partition  and  distribution  of  the 
estate.  She  claimed  one-half  of  the  estate  as  her  community  interest 
therein.  She  also  alleged  the  birth  of  a  daughter  of  herself  and  Joseph 
Kosminsky  subsequent  to  the  making  of  the  will.  All  parties  interested 
were  duly  made  parties  to  this  proceeding,  and  on  July  30,  1889,  a  de- 
cree of  partition  was  entered.  The  court  found  that  all  the  property  in 
the  hands  of  the  executors  was  community  property  of  Joseph  Kos- 
minsky and  Etta  Kosminsky,  and  that  the  latter  was  entitled  to  one-half 
thereof;  that  the  daughter.  Bertha  Kosminsky,  bom  after  the  execu- 
tion of  the  will,  was  entitled  to  one-fourth  of  the  estate,  and  that  the  son, 
Isaac  Kosminsky,  was  entitled,  by  the  terms  of  the  will,  to  the  sum  of 
$10,000,  but  that,  as  the  remaining  one-fourth  of  the  estate  was  worth 
less  than  that  sum,  his  claim  and  interest  should  be  reduced  to  the  re- 
maining one-fourth  of  the  estate.  The  decree  continued  as  follows: 
*lt  is  therefore  considered,  adjudged,  and  ordered  by  the  court  that 
said  property  be  partitioned  and  allotted  in  severalty  to  said  parties  as 
follows,  to  wit:  To  Etta  Kosminsky,  one-half  thereof;  to  Bertha  Kos- 
minsky, one-fourth  thereof,  as  provided  by  law;  and  that  the  remainder 
of  said  property  remain  in  the  hands  of  the  executors  to  be  disposed  of 
according  to  the  directions  of  the  will  of  said  decedent.''  Commissioners 
were  appointed  to  make  partition,  and  their  report,  showing  a  partition 
in  accordance  with  the  terms  of  the  decree,  was  approved.  Mrs.  Kos- 
minsky and  Bertha  Kosminsky,  through  her  guardian,  received  their 
portions  of  the  estate.  The  remaining  one-fourth  of  the  estate,  which 
was  of  the  value  of  $9193.29,  was  thereafter  held  and  man- 
aged by  the  executors  for  the  use  and  benefit  of  Isaac  Kosminsky 
until  about  1898,  when  it  was  delivered  to  his  guardian,  he  hav- 
ing been  without  a  guardian  of  his  estate  up  to  that  time.  In  1894  the 
executors  made  application  to  sell  certain  real  estate,  which  constituted 
the  bulk  of  the  property  in  their  hands.  The  application  appears  to 
have  been  granted,  as  a  report  of  sale  was  made  and  approved.  In  1897 
parties  claiming  to  have  a  large  judgment  against  the  estate  of  Joseph 
Kosminsky  filed  a  petition  in  the  court  where  the  administration  was 
pending,  whereby  they  sought  to  enforce  the  collection  of  their  claim.  It 
seems  that  said  judgment  was  rendered  in  the  Federal  court  against  the 
sureties  on  a  certain  bond^  among  whom  were  Joseph  Kosminsky  and  A. 
L.  Ghio.  It  further  appears  that  Ghio  satisfied  the  judgment,  and  tliat 
in  1898,  Mrs.  Kosminsky,  for  herself  and  as  guardian  of  her  children, 
Isaac  and  Bertha,  paid  Ghio  the  sum  of  $1260  in  discharge  of  the  claim 
against  them.  No  other  proceedings  were  had  in  the  matter  of  the  ad- 
ministration of  Joseph  Kosminsk/s  estate,  and  the  executors  never  filed 
a  formal  final  account  or  sought  a  discharge.    Deutschman,  one  of  the 


1901.]  KosMiNSKY  V.  EsTES,  Administbatoh,  71 

eiecutors^  died  in  1898,  and  B.  T.  Estes  was  appointed  administrator  of 
his  estate.  Isadore  Kosminsky  never  received  anything  from  the  estate 
except  the  snm  of  $250  to  cover  the  first  annual  payment  of  the  legacy 
to  him,  and  in  1899  he  brought  this  suit  against  the  executors  of  Joseph 
Kosminsky's  estate  and  their  bondsmen  for  the  recovery  of  the  subse- 
qaently  accrued  annuity  to  which  he  claimed  to  be  entitled.  He  has 
prosecuted  this  appeal  from  a  judgment  rendered  in  favor  of  the  defend- 
ants in  said  suit. 

As  stated  above,  the  will  provides  for  the  payment  to  appellant,  annu- 
ally, of  the  sum  of  $250,  until  the  estate  should  be  "wound  up.*'  It  is 
contended  by  appellant  that  this  clause  must  be  construed  to  mean  that 
the  payments  should  continue  imtil  the  estate  was  legally  closed.  It 
may  be  conceded  that  the  estate  was  not  legally  closed  by  the  said  par- 
tition thereof,  as  no  final  account  was  presented  and  approved,  and  the 
executors  were  not  discharged.  It  is  also  true  that  a  closing  of  the  es- 
tate will  not  be  presumed  from  lapse  of  time.  We  are  imable,  however, 
to  concur  in  the  contention  that  the  words  "until  my  estate  is  wound 
np,^  as  used  in  the  will,  necessarily  mean  imtil  the  estate  should  be  le- 
gally closed.  The  words  do  not  have  any  such  specific  legal  significance, 
and  we  can  not  say  that,  regardless  of  the  intentions  of  the  testator  as 
dificbsed  by  a  consideration  of  the  entire  will,  any  such  fixed  and  defi- 
nite meaning  must  be  attached  to  them. 

Another  contention  of  the  appellant  is  that  the  terms  of  the  will  evi- 
dences the  intention  of  the  testator  that  the  annual  payments  to  appel- 
lant should  continue  until  the  estate  was  legally  closed.  The  language  of 
the  will  indicates  that  it  was  the  expectation  of  the  testator  that  it  might 
be  necessary,  and  for  the  best  interest  of  all  parties  concerned,  that  the 
administration  of  the  estate  by  the  executors  should  continue  for  some 
years,  and  possibly  until  the  minor  son,  Isaac,  had  arrived  at  maturity. 
The  will,  however,  contains  no  express  direction  to  that  effect,  and  the 
expectation  of  a  continued  administration  was  manifestly  coupled  with, 
if  not  entirely  based  upon,  the  anticipation  that  the  estate  would  prove 
adequate  to  meet  the  charges  against  it  in  the  way  of  debts  and  legacies ; 
that  the  wife  would  accept  the  provision  made  for  her  in  lieu  of  her 
community  interest,  and  that  the  birth  of  a  posthumous  child  would 
not  interfere  with  the  distribution  of  the  estate  as  directed  by  the  will. 
When  the  wife  declined  to  take  under  the  will,  and  the  daughter  Ber- 
tha was  bom,  and  the  partition  was  had  whereby  three-fourths  of  the 
estate  devised  was  taken  out  of  administration  and  delivered  to  the 
wife  and  daughter,  the  property  belonging  to  the  estate  became  and  was 
insuflScient  to  pay  the  unconditional  legacy  to  the  son.  These  events  and 
proceedings  defeated  the  chief,  if  not  the  only  purposes  of  the  testator 
in  making  the  will,  and  removed  whatever  reasons  he  may  have  had  for 
desiring  an  extended  administration  of  his  estate.  By  retaining  the 
property  left  in  their  hands  after  the  partition  and  distribution,  and 
continuing  the  administration,  the  executors  could  do  no  more  than  ex- 
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ercise  the  oflRce  of  guardian,  as  they  had  been  shorn  of  their  powers 
to  carry  out  the  intentions  of  the  testator.  All  real  necessity  for  fur- 
ther administration  had  ceased,  and  the  only  ground,  even  for  the  tem- 
porary continuance  thereof,  was  to  hold  the  property  until  it  could  be 
turned  over  to  the  guardian  of  the  estate  of  Isaac  Kosminsky.  The 
judgment  of  partition  distinctly  and  aflBrmatively  recognized  the  right 
of  Isaac  Kosminsky  to  the  one-fourth  of  the  estate  left  in  the  hands  of 
the  executors,  and  the  only  reason  apparent  why  the  same  was  not  di- 
rectly set  apart  and  turned  over  to  him  was  because  he  was  then  a 
minor,  and  had  no  guardian  of  his  estate.  It  certainly  can  not  have 
been  the  intention  of  Joseph  Kosminsky  to  have  the  administration  of 
his  estate  extended  for  the  sole  purpose  of  continuing  a  legacy  to  his 
nephew.  Especially  is  it  impossible  to  attribute  such  intention  to  him 
when  the  legacy,  if  continued,  would  have  to  be  paid  out  of  the  portion 
of  his  son,  it  being  perfectly  apparent,  from  the  terms  of  the  will,  that 
it  was  his  intention  that  his  son  should  have  a  much  larger  portion  of  the 
estate  than  that  left  after  the  partition,  and  that  the  legacy  to  his 
nephew,  if  the  estate  was  disposed  of  as  provided  by  the  will,  would  not 
encroach  on  the  interest  devised  to  his  son. 

We  are  of  opinion  that  the  proceedings  had  in  the  probate  court  in 
the  administration  case,  at  the  suit  of  Mrs.  Kosminsky,  even  if  the  same 
did  not  amount  to  a  judicial  determination  of  the  right  of  Isaac  Kos- 
minsky to  that  part  of  the  estate  left  with  the  executors,  was  a  winding 
up  of  the  estate  within  the  meaning  of  that  term  as  used  in  the  will,  and 
that  the  trial  court  did  not  err  in  rendering  judgment  for  the  appellees. 

The  views  expressed  above  are  decisive  of  this  appeal,  and  renders  it 
unnecessary  for  us  to  prolong  this  opinion  by  a  discussion  of  the  other 
questions  presented.    The  judgment  is  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 


John  Eahl  et  al.  v.  Parlin  &  Orendorfp  Company. 

Decided  October  20,  1901. 

1.— Practice  on  Appeal— Assignmeiit  of  Error— Record. 

An  assignment  of  error  to  the  oyemiling  of  a  motion  for  continuance  below 
will  not  be  considered  on  appeal  where  the  record  fails  to  show  any  action  by 
the  trial  court  on  the  motion. 

8. — ^Partnership— Lending  Money — ^Division  of  Profits. 

Where  one  loans  money  to  another,  to  be  used  in  a  business  enterprise,  and 
the  lender  is  to  receive  a  part  of  the  net  profits  of  the  business  as  a  consideration 
of  such  loan,  the  lender,  as  to  third  parties,  will  be  held  as  partner  in  such 
business. 
8.— Practice— Harmless  Error— Superfluous  Evidence. 

Where  there  was  uncontroverted  evidence  proving  a  partnership,  so  that,  in 
the  absence  of  the  evidence  on  the  point  complained  of  as  wrongly  admitted, 
the  same  result  must  have  been  reached,  such  admission,  if  error,  was  harmless. 


i 
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Appeal  from  the  CJoimty  Court  of  Dallas.  Tried  below  before  Hon. 
Ed  S.  Lauderdale. 

Thompson  &  Thompson,  for  appellant 

U.  F.  Short,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^Pariin  &  OrendorfE  Company, 
appellees,  filed  suit  in  the  County  Court  of  Dallas  County,  Texas,  on 
February  21,  1899,  against  John  Rahl,  W.  M.  HoUoway,  and  Will  V. 
Jones,  08  partners,  upon  thirteen  promissory  notes  executed  by  Will  V. 
Jones.  Appellees  alleged  that  John  Rahl,  W.  M.  Holloway,  and  Will 
V.  Jones,  at  the  time  of  the  execution  of  the  notes  sued  on,  were  part- 
ners in  trade,  doing  business  in  the  town  of  Meridian,  Bosque  County, 
Texas,  under  the  copartnership  name  and  style  of  *^ill  V.  Jones."  Ap- 
pellees prayed  for  judgment  against  all  of  the  defendants  as  partners. 
Jones  failed  to  appear  and  answer.  Rahl  and  Holloway  filed  separate 
and  independent  answers.  Each  plead  to  the  jurisdiction  of  the  court; 
each  denied  the  partnership  under  oath,  and  both  plead  non  est  factum 
to  the  notes  sued  on.  The  case  was  called  for  trial  on  February  25,  1901. 
Defendants  Rahl  and  Holloway  moved  for  a  continuance  on  account  of 
the  absence  of  Holloway,  who  resided  in  Bosque  County.  After  hearing 
the  testimony,  the  court  held  that  the  testimony  established  partner- 
ship between  all  of  the  defendants  at  the  date  of  the  execution  of  the 
notes,  and  instructed  the  jury  to  find  a  verdict  for  the  plaintiff.  Under 
this  instruction  the  jury  returned  a  verdict  against  the  defendants  for 
the  sum  of  $534.30,  and  the  judgment  was  rendered  accordingly.  Rahl 
and  Holloway  filed  a  motion  for  a  new  trial,  which  was  overruled  March 
2, 1901,  and  they  both  appealed. 

1.  Appellants*  first  assignment  of  error  complains  of  the  overruling 
of  their  motion  for  a  continuance.  The  record  fails  to  show  any  action 
by  the  trial  court  upon  this  motion.  In  this  condition  of  the  record  we 
can  not  consider  this  assignment.  Philipowski  v.  Spencer,  63  Texas, 
604;  Railway  v.  Mallon,  65  Texas,  115. 

2.  Under  appellants^  ninth,  tenth  and  eleventh  assignments  of  er- 
ror, which  are  grouped,  the  proposition  is  presented  that  "a  loan  or  ad- 
vance of  money  to  be  invested  in  some  business  or  enterprise,  the  lender 
to  share  in  the  profits  as,  or  in  lieu  of,  interest  on  such  loan,  the  advance 
does  not  constitute  a  partnership,  but  is  a  mere  loan  on  contingent  com- 
pensation. Nor  is  it  a  partnership  as  to  third  parties."  This  proposi- 
tion presents  the  controlling  question  in  this  case.  John  Rahl,  one  of 
the  defendants  testified  as  follows :  In  October  or  November,  1897,  I 
was  in  the  grocery  business  at  Meridian,  Bosque  County,  Texas.  At  that 
time  I  sold  out  to  one  A.  N.  Tandy.  In  December,  1897,  or  in  January, 
1898,  the  defendant.  Will  V.  Jones,  came  to  me  and  stated  that  he  was 
out  of  employment  and  unable  to  secure  a  situation.  Jones  had  before 
that  time  clerked  for  me  in  the  grocery  business.     He  said  he  believed 
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he  could  make  a  success  of  the  grocery  business,  if  I  would  lend  him 
some  money.  I  had  known  Jones  for  a  long  time.  He  was  a  poor  boy^ 
and  I  knew  he  was  honest,  and  I  was  willing  to  help  him.  Holloway  and 
I  agreed  and  afterwards  loaned  Jones  $500  each,  with  which  to  start  in 
business.  Jones  was  to  pay  this  money  back  at  the  end  of  the  year,  and 
for  use  of  the  money,  and  in  lieu  of  interest,  he  was  to  pay  me  and  Hol- 
loway one-half  of  his  net  profits.  Jones  did  not  give  us  his  notes;  we 
were  willing  to  trust  him.  Jones  had  no  property  and  no  money  to  put 
into  the  business ;  he  was  to  give  his  time  and  services  and  run  the  busi- 
ness for  one-hal£  of  the  net  profits,  and  was  to  buy  and  sell  for  cash. 
Soon  after  Jones  opened  up  business,  Mr.  J.  R.  Card,  the  salesman  of 
Parlin  &  Orendorfif  Company,  asked  me,  in  Meridian,  Texas,  if  Jones 
was  all  right.  I  said  that  he  was,  as  he  was  buying  and  selling  for  cash. 
In  October  or  November,  1898,  Holloway  and  I  bought  Jones'  stock  of 
groceries, — took  them  on  what  he  owed  us.''  This  testimony  is  not  con- 
tradicted. These  goods  were  not  suflScient  to  pay  the  amount  Jones 
owed  Holloway  and  Rahl,  but  they  took  no  note  for  the  balance.  It  is 
undisputed  that  the  notes  were  given  by  Jones  for  property  purchased 
from  plaintiff  during  the  time  he  was  conducting  said  business.  Under 
the  decisions  of  this  State  it  seems  clear  that  when  one  loans  money  to 
another  to  be  used  in  a  business  enterprise,  and  the  lender  is  to  receive 
a  part  of  the  net  profits  of  the  business  as  a  consideration  for  such  loan^ 
such  lender,  as  to  third  parties,  will  be  held  a  partner  in  such  business. 
Cothran  v.  Marmaduke,  60  Texas,  370;  Buzard  v.  Bank,  67  Texas,  83; 
Dilley  v.  Abright,  19  Texas  Civ.  App.,  487;  Pouke  v.  Brengle,  51  S.  W. 
Rep.,  619.  See  also  Railway  v.  Hucklebridge,  64  Pac.  Rep.,  58 ;  Torbert 
V.  Jeffrey,  61  S.  W.  Rep.,  823.  The  evidence  was  sufficient  to  constitute 
a  partnership,  and  the  contention  of  appellants  is  overruled. 

3.  The  ruling  of  the  court  in  admitting  the  evidence  complained  of 
in  the  second,  third,  fourth  and  fifth  assignments  of  error  becomes  im- 
material in  view  of  the  fact  that  the  imcontrovertexd  evidence  proved  a 
partnership.  In  the  absence  of  the  evidence  complained  of,  the  same  re- 
sult must  have  been  reached.  It  follows  that  its  admission,  if  error,  was 
harmless. 

We  are  of  opinion  that  proper  judgment  has  been  rendered  in  this 
case,  and  that  the  same  should  be  affirmed. 

Affirmed. 
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HowASD  Webb  v.  Gulp,  Colorado  &  Santa  Fb  Railway  Company. 

Decided  October  19,  1901. 

L— Master  and  Senrant — ^Aaauined  Risk. 

Where,  in  an  action  for  personal  injuries  received  in  unloading  ties  from 
a  moving  train,  the  plaintiff,  a  section  foreman,  is  shown  to  have  been  ex- 
perienced in  the  work  he  was  then  doing,  and  in  the  manner  of  its  performance, 
and  fuUy  comprehended  the  dangers  and  hazards  involved,  he  must  be  held  to 
have  assumed  the  risks  incidental  to  the  business  as  it  was  being  conducted, 
although  he  was  acting  at  the  time  under  the  immediate  direction  of  the  division 
roadmaster. 

1— Damages— Release  Not  Binding,  When. 

An  instruction  that  if,  at  the  time  plaintiff  executed  a  release  of  his  claim 
for  damages,  his  injuries  were  in  fact  of  a  serious  or  permanent  character,  and 
that  he  had  been  led  to  believe  by  the  company's  surgeon  that  they  were  only 
slight,  and  he  was  induced  thereby  to  sign  the  release,  the  same  would  not 
preclude  a  recovery, — ^is  held  to  present  the  issues  arising  out  of  the  release  as 
favorably  as  plaintiff  could  require  under  the  evidence. 

Appeal  from  Hunt.    Tried  below  before  Hon.  L.  A.  Clark. 

Jos.  F.  Nichols,  for  appellant. 

J.  Tf .  Perry,  for  appellee. 

TEMPLETON,  Associate  Justice.— Howard  Webb  brought  this 
suit  against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  to  recover 
damages  for  injuries  received  by  him  while  engaged  in  unloading  ties 
from  a  moving  train.  A  jury  trial  resulted  in  a  verdict  and  judgment 
for  the  defendant. 

Webb  was  section  foreman  of  the  company,  and  one  Nickerson  was  di- 
vision roadmaster.  Ties  were  needed  on  Webb's  section,  and  Nickerson 
took  a  trainload  of  ties  to  the  point  where  Webb  was  at  work  with  his 
section  crew.  Webb's  testimony  was  to  the  effect  that  Nickerson,  acting 
within  the  scope  of  his  authority,  directed  the  section  crew  to  throw  the 
ties  from  the  train  while  it  was  in  motion,  and  assigned  to  Webb  the 
duty  of  hanging  onto  the  ladder  on  the  side  of  the  car  which  was  being 
tmloaded  and  placing  the  ties  in  their  proper  position  when  they  failed 
to  fall  where  it  was  intended  they  should  lie.  While  the  work  was  being 
done  in  this  manner,  a  tie  was  thrown  out,  one  end  of  which  struck  the 
ground  and  the  other  end  caught  against  Webb's  foot,  thereby  inflicting 
the  injury  complained  of. 

Webb  testified  that  he  had  been  foreman  of  that  section  for  about 
five  years  and  had  worked  as  a  section  hand  for  several  years  before  his 
promotion;  that  he  was  accustomed  to  unloading  ties;  that  the  safest 
way  to  unload  ties  is  with  the  train  standing  still ;  that  it  is  more  dan- 
gerous to  unload  ties  from  a  moving  train,  because  when  the  train  is 
moving  the  ties  can  not  be  thrown  out  regularly ;  that  he  had  frequently 
during  his  five  years'  service  as  foreman  unloaded  ties  in  the  manner  in 
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which  they  were  being  unloaded  when  the  accident  occurred ;  that  he  was 
familiar  with  the  character  of  the  work  and  knew  that  it  was  more  dan- 
gerous to  unload  ties  from  a  moving  train  than  when  it  was  standing 
.still ;  that  he  knew  Nickerson^s  method  of  unloading  ties  to  be  that  em- 
ployed on  the  occasion  in  question,  having  done  similar  work  under  him 
in  a  like  manner  before  that  time. 

One  ground  of  negligence  charged  against  the  company  was  that  ap- 
3)ellant  was  required  by  his  superior  to  unload  ties  from  a  moving  train- 
The  court  did  not  submit  this  issue  to  the  jury,  and  error  is  assigned  be- 
cause of  the  failure  to  do  so.  We  are  of  opinion  that  the  court  did  not 
err  in  this  particular.  It  seems  from  the  testimony  of  appellant  him- 
self that  he  was  thoroughly  experienced  in  the  work  he  was  doing  and 
in  the  manner  of  its  performance,  and  fully  comprehended  the  dangers 
and  hazards  of  it.  Such  being  the  case,  he  must  be  held  to  have  as- 
reumed  the  risks  incident  to  the  business  as  it  was  being  conducted.  He 
and  the  company  stood  upon  an  equal  footing  with  respect  to  the  danger 
of  the  work  as  it  was  being  carried  on. 

The  danger  of  the  service  was  patent  and  obvious  to  any  man  of  the 
knowledge  and  experience  of  appellant,  and  he,  knowing  the  hazard,  vol- 
untarily continued  to  perform  the  duty  required  of  him.  He  did  not 
•complain  to  the  company  of  the  danger  to  which  he  was  exposed,  and  ex- 
acted from  the  company  no  promise  to  change  the  method  of  doing  the 
work.  Under  this  state  of  facts,  he  can  not  recover  on  the  ground  that 
lie  was  required  to  unload  ties  while  the  train  was  in  motion.  Brad- 
ford's Case,  66  Texas,  734;  Drew's  Case;  59  Texas,  13;  Bonnet's  Case, 
S9  Texas,  76. 

The  other  ground  of  negligence  alleged  is  that  Nickerson,  being  in 
charge  of  the  train,  caused  the  speed  thereof  to  be  increased  just  before 
the  accident  occurred,  thereby  occasioning  the  injury.  Upon  this  issue 
the  court  instructed  the  jury  that  if  the  danger  and  hazard  of  the  work 
Webb  was  doing,  when  done  at  the  rate  of  speed  at  which  the  train  was 
being  operated,  was  unknown  to  Webb,  he  was,  other  facts  concurring, 
entitled  to  recover,  but  that  if  he  knew  at  the  time  that  the  work  was 
dangerous  and  hazardous  in  the  manner  and  under  the  circumstances  it 
was  being  done,  then  he  could  not  recover. 

The  testimony  of  appellant  shows  that  the  train  had  been  run  about 
one-half  mile  from  its  starting  point  when  the  accident  took  place;  that 
it  was  run  at  a  speed  of  from  two  to  six  miles  per  hour;  that  the  train 
was  run  down  grade  at  an  irregular  rate  of  speed,  starting  off  slowly, 
and  gradually  getting  faster,  then  slowing  up  and  repeating  the  per- 
formance; that  at  the  time  of  the  accident  it  was  running  at  the  fastest 
rate  of  speed  employed  on  that  occasion.  There  was  no  evidence  showing 
that  the  speed  was  suddenly  increased  just  before  the  accident,  or  that 
the  train  was  given  a  sudden  jerk.  Webb's  testimony  was  further  to  the 
effect  that  he  controlled  the  speed  of  the  train,  in  that  when  he  thought 
it  was  running  too  fast  he  would  signal  Nickerson  to  have  it  slowed  up 
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and  Nickerson  would  repeat  the  signal  to  the  engineer,  who  would  obey 
the  same.  The  evidence  as  to  the  speed  of  the  train  is  not  suflBcient  to 
raise  the  issue  that  the  train  was  run  at  such  a  materially  different  rate 
of  speed  than  that  customarily  employed,  as  to  enhance  the  real  risk  of 
the  work  appellant  was  doing.  In  view  of  all  the  facts,  we  are  of  opin- 
ion that  the  charge  under  consideration  must  be  held  to  be  the  applica- 
tion of  the  rule  above  stated,  that  if  the  servant,  knowing  that  the  busi- 
ness of  the  master  is  conducted  in  a  dangerous  manner,  voluntarily  con- 
tinue in  the  employment,  he  assumes  the  risks  incident  thereto.  Since- 
the  facts  were  established  by  the  testimony  of  appellant  himself,  the 
court  was  justified  in  holding,  as  a  matter  of  law,  that  appellant  assimied 
the  risk  which  produced  his  injury,  and  there  was  no  error  in  the  charge 
complained  of,  or  in  refusing  the  special  charges  asked  by  appellant, 
which  embodied  at  length  the  rules  of  law  relating  to  assumed  risks  and 
applied  the  same  to  the  facts  of  the  case. 

Some  weeks  after  the  accident  appellant,  in  consideration  of  $1  and 
the  promise  of  one  day's  employment,  released  Ms  claim  for  damages, 
against  the  company  and  the  release  was  pleaded  in  bar  of  a  recovery. 
The  court  instructed  the  jury  that  if  at  the  time  appellant  executed  the 
release  his  injuries  were  in  fact  of  a  serious  or  permanent  character,  and 
that  he  had  been  led  to  believe  by  the  company's  surgeon  that  his  in* 
juries  were  only  slight,  and  that  he  was  thereby  induced  to  sign  the  re- 
lease, the  same  would  not  preclude  a  recovery.  We  are  of  opinion  that 
this  charge  presented  appellant's  theory  on  the  issues  arising  out  of  the 
release  as  favorably  as  could  be  demanded  under  the  evidence. 

The  judgment  is  affirmed. 

Affirfnsd* 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  C.  E.  Newman. 

Decided  October  21,  1901. 

L— Master  and  Servant— NegUgenoe—Waniiiig  Servant  of  Danger. 

Wliere  one  employed  as  fireman  of  a  stationary  engine,  and  ignorant  of  the- 
manner  of  operating  it,  as  well  as  of  the  attendant  danger,  was  directed  by  the- 
foreman,  who  knew  of  his  inexperience,  to  take  charge  of  the  engine  and  run  it,, 
the  failure  of  the  foreman  to  warn  him  of  the  danger  was  negligence  such  aa- 
rendered  the  master  liable  for  injuries  resulting  therefrom. 

1— Same — ^Aaaamed  Risk. 

A  servant  directed  to  perform  work  out  of  his  regular  employment  and  more 
hazardous,  does  not  assume  the  risk. 

S.— Same — Contiibntory  Negligence. 

See  the  opinion  for  evidence  under  which  it  was  held  that  the  danger  of 
starting  an  engine  by  using  a  rod  to  lift  off  the  balance  wheel  was  not  so  ap- 
parent as  that  the  action  of  plaintiff,  a  fireman,  in  so  starting  the  engine,  waa 
contributory  negligence  under  all  the  circumstances. 

Appeal  from  Johnson.    Tried  below  before  Hon.  William  Poindexter. 
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Ramsey  &  Odell  and  J.  W.  Terry,  for  appellant. 
J.  A.  Stamford  and  D,  M.  WatJcins,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellee  in  the  District  Court  of  Johnson  County  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  him  while  op- 
erating a  stationary  engine  for  appellant  in  its  shops  at  Cleburne.  A 
trial  resulted  in  a  verdict  for  the  plaintiff^  and  defendant  has  appealed. 

Appellant^s  first,  second,  third  and  fourth  assignments  of  error  are 
grouped,  and  thereunder  it  is  contended  that  the  trial  court  erred  in  not 
granting  defendant's  motion  for  a  new  trial,  for  that  the  verdict  is  con- 
trary to  the  evidence,  in  that  the  evidence  showed  that  plaintiff  had 
been  in  and  about  said  engine  for  about  one  year  before  the  date  of  said 
injuries;  that  he  had  seen  other  employes  about  said  engine  and  knew 
the  method  of  starting  the  same,  and  had  himself  at  various  times  been 
in  charge  of  the  same,  running  and  operating  the  same,  and  was  advised 
of  such  dangers  as  eidsted  in  attending  and  operating  said  machinery; 
that  there  is  no  evidence  that  the  agents  and  servants  of  defendant  hav- 
ing control  of  said  engine  had  any  reason  to  believe,  or  did  believe,,  that 
he  stood  in  need  of  any  instructions  or  warning  with  respect  to  the 
method  of  operating  said  machinery. 

The  evidence  showed  that  about  10  o'clock  at  night  of  June  14,  1900, 
while  appellee  was  operating  a  stationary  engine,  for  the  purpose  of 
pumping  water  to  be  used  in  appellant's  engines  at  its  shops  in  Cleburne, 
he  found  upon  an  examination  that  the  tank  into  which  the  water  was 
being  pumped  was  full,  and  he  thereupon  shut  down  the  engine.  About 
12  o'clock  he  made  another  examination  and  ascertained  that  the  water 
in  the  tank  was  getting  low,  and  he  concluded  to  start  up  the  engine. 
For  this  purpose  he  took  a  piece  of  steam  pipe  about  two  inches  in  di- 
ameter and  four  feet  long,  and  put  it  through  the  spokes  of  the  drive 
wheel  on  the  foundation  and  attempted  to  lift  the  wheel  off  its  balance. 
When  he  moved  it  off  its  balance  the  wheel  began  to  revolve  very  rapidly, 
and  before  he  could  get  the  rod  out  it  caught  in  the  spokes  and  knocked 
him  down,  causing  the  injuries  complained  of.  The  starting  of  the  en- 
gine in  this  manner  with  the  rod  was  dangerous.  The  safe  and  proper 
way  to  start  the  engine  was  to  let  the  air  and  steam  out  of  the  cylinder, 
and  then  turn  on  the  steam.  Plaintiff  had  been  firing  the  boilers  con- 
nected with  said  engine  for  about  one  year  prior  to  the  injury.  It  was 
shown  that  the  boilers  were  separate  and  distinct  from  the  engine,  and 
that  plaintiff  was  instructed  to  keep  away  from  the  engine  and  have 
nothing  to  do  with  it,  and  he  says  he  obeyed  these  instructions.  His 
duty  as  fireman  was  to  shovel  coal  into  the  furnace.  Theodore  Homburg 
was  the  foreman  in  charge  of  the  engine  house.  On  the  afternoon  of 
June  14,  1900,  plaintiff  was  told  by  Homburg  he  would  have  to  take 
charge  of  the  engine  that  night;  he  protested  and  told  Homburg  that  he 
did  not  want  the  job  and  knew  nothing  about  running  the  engine. 
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Homburg  replied  that  Mr.  Laudner,  the  general  foreman  of  the  shops, 
had  said  that  plaintiff  would  have  to  take  charge  of  the  engine  or  leave 
the  service  of  the  company.  Homburg  did  not  instruct  plaintiff  how  to 
nm  the  engine^  or  warn  him  of  the  danger.  The  evidence  shows  that 
the  iron  bar  was  kept  in  the  engine  room  and  frequently  used  for  the 
purpose  of  lifting  the  balance  wheel  off  its  balance.  Plaintiff  had  seen 
other  employes  start  the  engine  by  lifting  the  wheel  off  its  balance  with 
the  rod.  The  plaintiff  testified  that  the  only  way  he  knew  how  to  start 
the  engine  was  by  lifting  the  wheel  off  the  balance  with  the  rod  in  the 
way  adopted  by  him ;  that  he  had  never  been  warned  of  the  danger  of 
starting  the  engine  in  this  manner,  and  was  ignorant  of  the  danger.  He 
also  stated  that  he  was  ignorant  of  the  mechanism  of  an  engine,  and  did 
not  know  that  when  the  steam  was  turned  into  an  engine  it  remained 
there,  but  supposed  that  it  escaped  in  pipes  underneath  the  engine.  The 
evidence  as  to  whether  or  not  appellee  had  been  warned  of  the  danger 
attending  the  starting  of  the  engine  with  the  rod  is  conflicting. 

It  was  shown  that  during  the  month  of  March  previous  to  the  injury 
appellee  had  charge  of  the  engine  for  five  nights.  He  testified  that  the 
engine  was  not  shut  down  during  the  time  he  operated  it  in  March,  and 
that  he  never  had  occasion  to  start  the  engine  until  the  time  he  was  in- 
jured. In  this  connection  the  court  charged  the  jury  as  follows :  "If  at 
the  time  plaintiff  was  employed  by  the  agents  of  the  defendant  company 
to  operate  the  engine  and  drive  wheel  thereof  in  question,  he  was  igno- 
rant of  the  duties  of  such  position  and  the  dangers  incident  thereto,  and 
if  snch  facts  were  known  to  the  agent  of  defendant  company  who  em- 
ployed him,  then  it  was  the  duty  of  such  agent  to  have  instructed  plain- 
tiff how  to  operate  said  engine  and  drive  wheel,  and  to  have  warned  him 
of  the  dangers  incident  to  starting  said  drive  wheel,  and  if  such  agent 
failed  so  to  do,  and  if  such  failure  was  negligence  on  the  part  of  said 
agent,  and  if  plaintiff  was  thereby  injured,  and  if  such  failure  on  the 
part  of  defendant's  agent  was  the  direct  cause  of  such  injury,  and  if 
pbiintiff  did  not  contribute  thereto  by  some  negligent  acts  as  hereinafter 
explained,  you  will  find  for  the  plaintiff.*'  This  charge  is  assigned  as 
error. 

This  charge  is  correct.  Homburg,  who  was  the  foreman  in  charge  of 
the  engine  room  and  who  placed  plaintiff  in  charge  of  the  engine,  knew 
plaintiff  was  inexperienced  in  its  operation  and  ignorant  of  the  dangers. 
Such  being  the  case,  he  should  have  warned  plaintiff  of  the  danger.  The 
operating  of  the  engine  was  outside  plaintiff's  regular  emplojmient,  and 
was  more  hazardous.  In  such  case  the  servant  does  not  assimie  the  risk. 
Shearm.  ft  Bedf.  on  Neg.,  sec.  186a.  The  danger  resulting  from  starting 
the  wheel  with  the  rod  does  not  seem  to  have  been  apparent.  The  trial 
court  properly  left  the  question  of  negligence  to  the  jury.  Bonnet  v. 
Railway,  89  Texas,  72. 

We  think  the  evidence  is  suflScient  to  justify  the  jury  in  concluding 
that  it  was  dangerous  to  start  the  engine  with  the  rod,  and  that  appellee 
was  ignorant  of  and  had  not  been  warned  of  such  danger;  that  he  was 
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ignorant  of  the  manner  of  operating  and  starting  the  engine,  and  this 
was  known  to  Homburg  when  he  placed  him  in  charge  of  the  engine; 
that  it  was  the  duty  of  Homburg,  the  foreman  in  charge  of  the  engine 
room,  to  have  warned  plaintiff  of  the  danger  in  operating  the  engine, 
and  to  have  instructed  him  as  to  the  proper  manner  of  starting  it;  that 
Homburg's  failure  to  do  his  duty  in  these  respects  was  negligence;  that 
the  railway  is  chargeable  for  such  negligence;  that  such  negligence  was 
the  proximate  cause  of  the  injury  to  plaintiff,  and  that  he  sustained 
damages  in  the  amount  found  by  the  jury.  Plaintiff  was  not  guilty  of 
contributory  negligence. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 


FIEST  DISTRICT,  1901. 


H.  B.  Peck  v.  City  of  Hempstead. 

Decided  November  25,  1901. 

1.— Municipal  Bonds— Validity— Provimon  for  Payment 

Where  city  bonds  are  issued  and  there  is  a  failure  to  make  proTision  at  the 
time  of  their  issuance  for  the  assessment  and  collection  annually  of  a  sum  suffi- 
cient to  pay  the  interest  thereon  and  create  a  2  per  cent  sinking  fund,  as  re- 
quired by  the  Constitution,  the  bonds  can  not  be  enforced.  Ck>nst.,  art.  11^ 
sec.  5. 

2. — Same— Estoppel— Innocent  Pnrchaser. 

Where  negotiable  city  bonds  were  issued  by  the  mayor  and  city  secretary^ 
having  printed  on  the  backs  thereof  what  purported  to  be  an  order  of  the 
city  council  authorizing  their  issuance,  but  no  such  order  was  in  fact  ever 
passed,  the  city  was  not  estopped  to  deny  the  validity  of  the  bonds,  although 
they  had  been  sold  to  an  innocent  purchaser  for  value  and  the  proceeds  appro- 
priated by  the  city. 

8.— Same— Bonds  in  Excess  of  Tax  Rate— Notice. 

Where  city  bonds  have  been  issued  to  the  full  amount  authorized  under  the 
constitutional  limit  as  to  taxation,  a  purchaser  of  bonds  thereafter  issued  by 
the  city  is  required  to  take  notice  of  such  fact. 

Appeal  from  Waller.    Tried  below  before  Hon.  Wells  Thompson. 

A,  C,  Tompkins,  for  appellant. 

J.  D.  Harvey,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appel- 
lant, H.  B.  Peek,  against  the  city  of  Hempstead,  Texas,  as  a  defunct 
municipal  corporation,  to  recover  upon  ninety-nine  coupons  cut  from 
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certain  bonds  alleged  to  have  been  issued  by  said  city.  The  bonds  from 
which  the  coupons  were  detached  were  six  bonds,  numbered  17,  18,  19, 
20,  21,  and  22  respectively,  for  the  sum  of  $500  each,  dated  January  3, 
1887,  and  payable  twenty-five  years  after  date  with  8  per  cent  interest 
per  annum,  interest  payable  semi-annually  on  the  first  days  of  January 
and  July  each  year.  On  bonds  17,  18,  and  19  there  were  sixteen  install- 
ments of  interest  due  on  each,  and  on  20,  21,  and  22  there  were  due  on 
each  seventeen  installments,  each  evidenced  by  a  coupon  for  $20,  mak- 
ing the  aggregate  amount  due  and  for  which  this  suit  is  brought,  $1980. 
The  bonds  were  all  of  the  same  tenor  and  effect  as  No.  17,  which  is  as 
follows: 

"No.  17.  Dollars  5C0. 

"United  States  op  Akerica. 

"State  of  Texas,  County  of  Waller. 

'The  city  of  Hempstead,  in  the  State  of  Texas,  twenty-five  years  after 
date  will  pay  to  the  bearer  hereof,  at  Hempstead,  Texas,  the  sum  of  five 
hundred  dollars  lawful  money  of  the  United  States,  with  interest  thereon 
from  date  at  the  rate  of  eight  per  cent  per  annum,  payable  semi-an- 
nually at  the  office  of  the  city  treasurer  of  the  city  of  Hempstead,  on  the 
first  day  of  January  and  July  each  year,  upon  presentation  of  the  proper 
coupon  hereto  attached,  signed  by  the  mayor  and  countersigned  by  the 
secretary  of  said  city.  This  bond  is  one  of  a  series  of  six  bonds  of  like 
tenor  and  amount,  numbered  from  17  to  22  inclusive,  issued  by  virtue 
of  an  ordinance  of  said  city,  enacted  on  the  10th  day  of  December,  A.  D. 
1886,  and  printed  on  the  reverse  side  hereof,  for  the  purpose  of  com- 
pleting the  public  school  building  in  and  for  said  city.  In  witness 
whereof  the  city  council  of  the  said  city  of  Hempstead  have  caused  these 
presents  to  be  signed  by  the  mayor  and  countersigned  by  the  secretary  of 
aaid  city  of  Hempstead,  this  the  third  day  of  January,  A.  D.  1887. 

[Seal.]     "C.  D.  Bobinson^  Mayor. 

^Jahes  D.  Montgomery,  Secretary." 

The  coupons  attached,  to  become  due  January  1st,  and  July  1st  of  each, 
year  until  maturity,  are  all  alike  except  as  to  nimiber  and  due  date ;  one 
of  them  being  as  follows : 

"The  city  of  Hempstead  will  pay  to  bearer  $20  at  the  office  of  the 
city  treasurer  of  the  city  of  Hempstead,  on  the  1st  day  of  January, 
1892,  being  six  months  interest  due  on  bond  No.  17.  C.  D.  Bobinson, 
Mayor.    Jas.  D.  Montgomery,  Secretary.*' 

On  the  back  of  each  of  said  bonds  17, 18,  19,  20,  21,  and  22  is  printed, 
to  wit:  **An  ordinance  to  provide  for  the  issuing  bonds  to  complete 
the  public  school  building,  and  also  for  the  levy  of  a  tax  for  the  payment 
of  the  principal  and  interest  of  said  bonds.  Whereas  the  city  of  Hemp- 
stead has  assumed  control  of  the  public  free  schools  therein,  in  ac- 
cordance with  the  Constitution  and  laws  of  the  State  of  Texas,  and  it  is 
Vol  27  Civil— «. 
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necessary  to  complete  the  public  school  building,  now  in  course  of  erec- 
tion; and  whereas,  by  virtue  of  articles  419  to  424  inclusive  of  the  Re- 
vised Statutes  of  the  State  of  Texas,  the  said  city  is  empowered  to  issue 
bonds  for  the  purpose  of  building  a  public  school  building,  in  such 
amounts  as  may  be  necessary  under  certain  restrictions  therein  named; 
and  whereas  the  property  within  said  city  subject  to  an  ad  valorem  tax 
amounts  to  the  sum  of  $557,484,  as  appears  from  the  tax  rolls  of  said 
city  for  the  year  1885;  therefore  be  it  ordained  by  the  city  coimcil  of 
the  city  of  Hempstead  in  the  State  of  Texas,  that : 

"Section  1.  There  shall  be  issued  by  the  city  of  Hempstead  for  the 
purpose  of  the  completion  of  the  public  school  building  now  in  course 
of  erection  in  and  for  said  city,  coupon  bonds  of  said  city  to  the  amount 
of  $3000  in  denominations  of  $500  each,  bearing  interest  at  the  rate  of 
eight  per  cent  per  annum,  the  said  interest  being  made  payable  semi- 
annually on  the  first  days  of  January  and  July  of  each  and  every  year, 
at  the  oflfice  of  the  city  treasurer  of  the  said  city  of  Hempstead,  in  the 
State  of  Texas,  twenty-five  years  from  date. 

"Section  2.  Said  bonds  shall  be  signed  by  the  mayor  and  counter- 
signed by  the  secretary  of  said  city,  and  shall  be  registered  in  the  office 
of  the  Comptroller  of  the  State  of  Texas,  and  shall  bear  date  the  third 
day  of  January,  A.  D.  1887. 

"Section  3.  For  the  purpose  of  meeting  the  interest  on  said  bonds 
and  providing  an  annual  sinking  fund  sufficient  to  discharge  the  princi- 
pal at  maturity,  an  ad  valorem  tax  of  ten  cents  on  the  one  hundred  dol- 
lars on  all  property  in  said  city,  subject  to  taxation  on  the  first  day  of 
January,  A.  D.  1887,  is  hereby  levied,  and  the  assessor  and  collector 
shall  proceed  to  assess  and  collect  the  same  as  other  taxes,  and  each  year 
thereafter  there  shall  be  levied  and  collected  by  the  council  such  a  tax 
as  shall  be  sufficient  to  pay  the  interest  semi-annually  on  said  bonds,  and 
provide  a  sinking  fund  for  the  payment  of  said  bonds  at  maturity. 

"Section  4.  That  this  ordinance  take  effect  and  be  in  force  from 
and  after  its  passage. 

"Approved  December  10,  1886.  C.  D.  Robinson,  Mayor.  Attest: 
Jas.  D.  Montgomery,  Secretary.*' 

The  bonds  bore  indorsements  as  follows: 

"No.  17.  The  City  of  Hempstead,  Public  School  Bond.  $500.  Pay- 
able January  3,'  1912,  at  Hempstead,  Texas.  Interest  eight  per  cent, 
payable  semi-annually  on  the  first  days  of  January  and  July  at  the  of- 
fice of  the  city  treasurer  of  the  city  of  Hempstead,  Texas.  Registered 
January  4,  1887.     Wm.  J.  Swain,  Comptroller.'* 

The  ordinance  printed  upon  the  bonds  and  above  set  out  was  not  at 
any  time  passed  nor  authorized  by  the  city  council  of  the  city  of  Hemp- 
stead, nor  does  same  appear  of  record  in  the  minutes  of  said  city  coun- 
cil, and  the  city  council  never  at  any  time  authorized  nor  provided  for 
the  issuance  of  $3000  in  bonds  for  the  purpose  of  the  completion  of  the 
public  school  building. 

The  city  of  Hempstead  was  duly  incorporated  as  such  under  the  gen- 
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€ral  law  of  the  State  of  Texas,  and  had  such  corporate  existence  on  the 
Eereral  dates  herein  mentioned  until  March,  1899,  when  the  corporation 
was  l^ally  abolished  and  the  Commissioners  Court  of  Waller  County, 
now  composed  of  John  M.  Pinckney,  county  judge,  and  A.  Guillemet, 
W.  A.  Soisby,  J.  B.  Brown,  and  J.  6.  Kellner,  commissioners,  assumed 
control  of  the  affairs  of  the  city  as  provided  by  law. 

On  March  2,  1886,  the  city  council  passed  an  ordinance  authorizing 
the  issue  and  the  sale  of  bonds  for  $8000  of  $500  each,  payable  twenty- 
five  years  after  date,  with  8  per  cent  interest  payable  semi-annually,  for 
which  coupons  were  attached.  These  bonds  were  issued  and  sold,  and 
were  numbered  from  1  to  16,  inclusive.  They  were  issued  for  the  erec- 
tion of  a  public  school  building,  and  at  the  time  of  their  issuance  the 
city  council  levied  i  tax  of  25  cents  on  the  $100  assessed  valuation  of 
property  subject  to  taxation  to  pay  the  interest  and  create  a  sinking  fund 
for  their  redemption,  which  was  the  full  extent  of  the  power  of  the  city 
to  tax  for  that  purpose.  On  December  10,  1886,  it  having  appeared  that 
additional  funds  were  necessary  to  complete  and  inclose  the  building,  the 
city  council  passed  an  ordinance  for  the  purpose,  as  recited  therein,  of 
funding  the  floating  indebtedness  of  the  city,  but  intended  in  fact  to 
raise  the  sum  necessary  for  completing  the  public  school  building  as  above 
stated,  as  well  as  to  fund  the  floating  indebtedness.  This  ordinance  pro- 
vided for  the  issuance  and  sale  of  six  bonds  each  for  the  sum  of  $500,  of 
the  same  tenor  and  effect  with  those  involved  in  this  suit,  but  when  tixey 
were  presented  to  the  Comptroller  he  refused  to  register  them  because 
their  issuance  was  unauthorized,  and  they  were  in  fact  never  issued. 
Whereupon  James  D.  Montgomery,  the  city  secretary,  filed  with  the 
Comptroller  of  the  State  of  Texas  what  purported  to  be  the  copy  of  an 
ordinance  authorizing  the  issuance  of  the  bonds  for  the  purpose  of  the 
completion  of  the  public  school  building  as  the  same  appears  printed  on 
the  back  of  the  bond  as  above  set  out;  and  the  mayor  of  the  city  and  the 
said  Montgomery  as  secretary  signed  and  issued  the  bonds  without  the 
knowledge  of  the  members  of  the  city  coimcil  that  they  had  not  been  is- 
sued in  accordance  with  the  ordinance  as  actually  passed  on  December 
10,  1886.  The  city  council  did  not  cause  or  authorize  the  issuance  of 
said  bonds,  nor  did  it  authorize  the  mayor  or  secretary  to  sign  the  same. 
On  January  1,  1886,  the  assessment  rolls  of  the  city  showed  the  total 
valuation  of  all  property  rendered  for  city  taxation  to  be  $511,216;  on 
January  1,  1887,  $481,298;  on  January  1,  1888,  $433,537;  and  on  Jan- 
uary 1,  1889,  $395,308.  The  bonds  were  registered  with  the  Comptrol- 
ler, and  in  March,  1887,  were  sold  at  par  to  Noel  &  Co.,  of  St.  Louis, 
Mo.,  and  the  proceeds  were  paid  into  the  treasury  of  the  city  of  Hemp- 
stead. Afterwards  and  before  any  installment  of  interest  thereon  fell 
due,  the  appellant  became  the  purchaser  of  said  bonds  without  knowl- 
edge of  any  irregularity  or  illegality  in  the  issuance  thereof,  and  is  an 
innocent  holder  thereof  without  actual  notice  of  the  fact  that  no  or- 
dinance was  ever  actually  passed  authorizing  their  issuance.  Interest 
upon  the  bonds  was  paid  regularly  by  the  city  until  July  1,  1891,  when 
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default  was  made  on  numbers  20,  21  and  22.  Since  that  date  no  interest 
whatever  has  been  paid,  and  the  coupons  declared  on  in  the  petition  all 
remain  unpaid.  We  do  not  find  it  anywhere  stated  in  the  statement  of 
facts  or  the  conclusions  of  the  trial  judge  that  the  city  of  Hempstead 
ever  assumed  control  of  the  public  schools  within  its  limits.  Kev.  Stats-^ 
1879,  art.  380a.  But  there  is  a  recital  to  that  effect  in  the  ordinance 
printed  on  the  back  of  the  bonds. 

The  cause  was  tried  by  the  court  without  a  jury  and  judgment  was 
rendered  for  the  city,  the  court  holding  that  the  bonds  were  illegal  be- 
cause their  issuance  was  not  authorized  by  the  city  council.  The  trial 
judge  filed  his  conclusions  of  facts  and'  law,  to  whieh  reference  is  made 
for  a  fuller  statement  of  the  facts  if  deemed  necessary.  The  bonds  from 
which  the  coupons  sued  on  were  cut  were  negotiable  instruments.  Board 
V.  Bailway,  46  Texas,  316.  And  the  appellant  as  a  purchaser  thereof 
for  value  before  maturity  without  knowledge  of  any  irregularity  in  their 
issue  is  entitled  to  the  protection  given  by  law  to  an  innocent  holder  of 
negotiable  securities.  In  order  to  become  legal  and  valid  obligations  of 
the  city  the  issuance  of  the  bonds  must  have  been  authorized  by  some 
law.  Articles  420-424  of  the  Bevised  Statutes  of  1879  give  the  power 
to  issue  them  and  made  provisions  for  the  maimer  in  which  it  should 
be  executed.  The  power  was  granted  to  the  city  by  its  charter  to  issue 
coupon  bonds  of  the  city  to  borrow  money  for  the  erection  of  public 
buildings,  and  this  has  been  held  to  incluc^p  public  school  buildings 
where  a  city  has  assumed  control  of  its  public  schools.  Acts  1885,  p. 
99;  Dwyer  v.  Hackworth,  67  Texas,  250.  Article  421  required  that 
when  the  bonds  were*  issued  by  the  city  a  fund  should  be  provided  ta 
pay  the  interest  and  create  a  sinking  fund  to  redeem  them.  The  amount 
of  tax  which  might  be  levied  for  this  purpose  was  limited  by  the  Con- 
stitution to  25  cents  on  the  $100  valuation  in  any  one  year.  Const.,  art. 
8,  sec.  9.  And  the  Constitution  also  provided  that  no  debt  should  ever 
be  created  by  any  city  unless  at  the  same  time  provision  should  be  made 
to  assess  and  collect  annually  a  suflBcient  sum  to  pay  the  interest  thereon 
and  create  a  sinking  fund  of  at  least  2  per  cent  thereon.  Const,  art 
11,  sec.  5 ;  Bev.  Stats.,  1879,  art.  427.  When  there  is  a  failure  to  make 
such  provision  the  obligation  can  not  be  enforced.  Biddle  v.  City  of 
Terrell,  82  Texas,  335 ;  City  of  Terrell  v.  Dessaint,  71  Texas,  772.  In 
making  provision  for  the  payment  of  the  interest  and  the  creation  of 
a  sinking  fund  for  the  pa)rment  of  the  issue  of  $8000  bonds  by  the  or- 
diance  of  March  2, 1886,  the  city  exhausted  the  limit  of  taxation,  and  the 
levy  of  10  cents  on  the  $100  valuation  of  property  made  in  the  ordinance 
printed  on  the  back  of  the  bonds,  if  otherwise  valid,  was  void  for  the 
want  of  power  in  the  council  to  levy  it.  Or  if  it  should  be  regarded  as 
an  appropriation  of  so  much  of  the  levy  made  for  the  $8000  issued,  it 
would  be  illegal  because  article  421  required  that  the  fund  provided  to 
pay  the  interest  and  create  a  sinking  fund  to  redeem  bonds  shall  not  be 
diverted  nor  drawn  upon  for  any  other  purpose  than  to  pay  the  interest 
or  redeem  the  bonds  for  which  it  was  provided.     The  decision  in  Mitchell 
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County  V.  Bank,  91  Texas,  361,  goes  no  further  than  to  hold  that  it  is  not 
neoessaiy  for  the  commissioners  court  issuing  the  bonds  to  make  the 
provision  for  the  payment  of  the  interest  and  the  creation  of  a  sinking 
fund  when  the  enabling  act  itself  makes  fixed  and  definite  arrange- 
ments for  the  levy  and  collection  of  the  tax.  The  provision  made  by 
the  charter  was  for  a  levy  of  not  exceeding  25  cents  on  the  $100  valua- 
tion;  that  was  exhausted  in  the  provision  for  the  $8000 ;  hence  there  was 
no  provision  for  the  collection  of  a  tax  to  pay  the  bonds  from  which  the 
coupons  sued  on  were  cut,  and  according  to  the  above  cited  decisions  they 
were  not  valid  obligations  against  the  city. 

A  city  corporation  as  a  general  rule  is  only  liable  upon  express  con- 
tracts authorized  by  ordinance  or  other  due  corporate  proceedings.  1 
DilL  Mun.  Corp.,  461;  City  of  Bryan  v.  Page,  61  Texas,  534;  City  of 
San  Antonio  v.  French,  80  Texas,  578 ;  Wagner  v.  Porter,  56  S.  W.  Eep., 
560;  Brown  v.  Reese,  67  Texas,  318.  The  power  to  issue  the  bonds  in 
this  case  was  vested  in  the  city  acting  by  the  city  council.  It  was  given 
in  the  chapter  on  the  general  powers  and  duties  of  the  city  council. 
Bev.  Stats.,  1879,  title  17,  chap.  4.  The  corporation  in  the  issuance  of 
the  bonds  could  only  act  by  the  city  council,  and  that  body  could  only 
expre^  iiselt  by  resolution  or  ordinance.  In  the  case  of  Ball  v.  Presidio 
Coonty,  88  Texas,  60,  it  was  held  that  the  commissioners  court  could 
not  exercise  the  power  conferred  by  law  to  issue  bonds  except  by  an  order 
of  the  court  duly  made  and  evidenced  by  the  minutes  of  the  court.  To 
the  same  effect  is  Polly  v.  Hopkins,  74  Texas,  145.  The  opinion  of  the 
court  in  Ball  v.  Presidio  County,  supra,  pronounces  the  bonds  under 
discussion  in  that  case,  issued  without  an  order  of  the  court  to  support 
ftem,  void.  Our  conclusion,  therefore,  is  that  the  bonds  in  controversy 
in  this  case  are  void,  both  because  there  was  no  provision  made  for  pay- 
ment and  because  they  were  not  authorized  by  any  ordinance  or  resolu- 
tion of  the  city  council. 

This  brings  us  to  the  consideration  of  the  question  of  estoppel  against 
the  city  by  the  recitals  in  the  bonds  and  the  purported  ordinance  printed 
on  the  back  thereof  in  favor  of  the  appellant  as  an  innocent  holder.  In 
the  case  of  Ball  v.  Presidio  County,  supra,  the  court  did  not  decide  that 
the  bonds,  void  as  between  the  county  and  the  party  to  whom  they  were 
issued,  would  have  been  void  as  to  an  innocent  holder  for  value,  but 
upon  an  examination  of  the  recitals  in  the  bonds  held  that  Ball,  Hutch- 
ings  &  Co.  were  not  shown  to  be  innocent  holders.  So  the  question 
seems  to  have  been  left  open  in  the  face  of  the  important  fact  that  the 
authority  vested  by  law  in  the  commissioners  court  to  issue  the  bonds 
had  not  been  exercised  by  the  court,  and  that  they  were  not  the  act  of 
the  county. 

The  case  of  Nolan  County  v.  State,  83  Texas,  194,  sustains  an  estoppel 
by  recital  only  of  a  condition  precedent  when  an  order  of  the  court  had 
been  made  for  the  issue  of  the  bonds.  The  court  said :  "The  county 
of  Xolan  had  no  courthouse,  and  therefore  the  commissioners  court  had 
power  to  issue  bonds  for  the  erection  of  such  a  structure,  containing  all 
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the  recitals  necessary  to  show  the  authority  for  the  creation  of  the  debt. 
If  a  purchaser  were  bound  to  inquire  into  the  existence  of  the  facts  which 
empowered  the  court  to  issue  bonds  to  build  a  courthouse,  and  to  know 
that  the  county  had  no  courthouse,  in  view  of  the  recitals  upon  the  face 
of  the  obligations  he  was  bound  to  look  no  further.  He  had  the  right  to 
rely  upon  the  truth  of  such  recitals,  and  having  paid  value  for  the  bonds 
without  actual  knowledge  of  their  illegality,  the  county  would  be 
estopped  to  set  up  that  they  were  not  issued  for  the  purpose  for  which 
they  purported  to  be  issued."  Citing  authorities.  An  examination  of 
the  authorities  cited  by  counsel  for  the  appellant  from  the  Federal 
courts  to  sustain  the  estoppel  in  this  case  shows  that  none  of  them  go  so 
far  as  to  hold  that  where  the  municipality  has  failed  to  act,  where  the 
bonds  were  never  in  fact  ordered  by  the  governing  body,  the  municipal- 
ity would  be  estopped.  In  the  case  of  Evansville  v.  Dennett,  161  United 
States,  434,  relied  on  by  counsel  for  appellant  for  a  quotation  contained 
in  Board  of  Commissioners  v.  Insurance  Company,  90  Federal  Reporter, 
231,  there  were  ordinances  passed  by  the  city  council  of  the  city  of  Evans- 
ville ordering  the  issuance  of  the  bonds  and  the  estoppel  was  applied  only 
to  the  nonperformance  of  a  condition  precedent. 

The  principles  governing  the  question  are  thus  stated  in  Insurance 
Company  v.  Board  of  Education,  62  Federal  Reporter,  778 :  "Where  a 
municipal  body  has  lawful  authority  to  issue  bonds  or  negotiable  secur- 
ities, dependent  only  upon  the  adoption  of  certain  preliminary  proceed- 
ings, and  the  adoption  of  these  preliminary  proceedings  is  certified  on 
the  face  of  the  bonds  by  the  body  to  which  the  law  intrusts  the  power, 
and  upon  which  it  imposes  the  duty  to  ascertain,  determine,  and  certify 
this  fact,  before  or  at  the  time  of  the  issuing  of  the  bonds,  such  a  cer- 
tificate will  estop  the  municipality,  as  against  a  bona  fide  purchaser  of 
the  bonds,  from  proving  its  falsity  in  order  to  defeat  them." 

From  this  it  will  be  seen  that  the  cases  cited  do  not  apply  to  a  case 
of  non  est  factum.  In  the  case  of  Hinkley  v.  City  of  Arkansas  City, 
69  Federal  Reporter,  768,  as  in  this,  the  mayor  and  city  clerk  issued  the 
bonds  without  the  authority  of  the  city  council;  and  in  sustaining  the 
decision  of  the  Circuit  Court  the  Federal  Court  of  Appeals  for  the 
Eighth  Circuit  did  so  on  the  ground  that  the  bonds  had  not  been  author- 
ized by  an  ordinence.  But  it  is  proper  to  say  that  the  court  cited  in 
support  of  its  decision  a  decision  made  by  the  same  court  in  the  case 
of  National  Bank  of  Commerce  v.  Town  of  Granada,  64  Federal  Re- 
porter, 100,  which  was  referred  to  and  overruled  in  the  subsequent  case 
of  Board  of  Commissioners  v.  Insurance  Company,  supra,  in  obedience, 
as  the  court  stated,  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Evansville  v.  Dennett,  supra,  quoting  the  following  language 
from  that  case : 

"As,  therefore,  the  recitals  in  the  bonds  import  compliance  with  the 
city's  charter,  purchasers  for  value  having  no  notice  of  the  nonperform* 
ance  of  the  conditions  precedent  were  not  boimd  to  go  behind  the  stat- 
ute conferring  the  power  to  subscribe,  and  to  ascertain,  by  an^examina- 
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twn  of  the  ordinances  and  records  of  the  city  council,  whether  those 
«>nditions  had  in  fact  been  performed.  With  snch  recitals  before  them^ 
they  had  the  right  to  assume  that  the  circumstances  existed  which  au-- 
thorized  the  city  to  exercise  the  authority  given  by  the  Legislature/' 

But,  as  above  stated,  ordinances  had  been  passed  by  the  city  council  of 
tbe  city  of  Evansville  ordering  the  issuance  of  the  bonds,  and  it  was 
only  as  to  some  recitals  in  the  ordinances  actually  passed  which  would 
disclose  the  invalidity  of  the  bonds  that  the  holder  was  not  required 
to  take  notice  of  in  view  of  the  recital  in  the  bond&  that  they  had  been 
issued  in  compliance  with  the  charter.  The  following  from  the  case  of 
Clapp  V.  Otoe  County,  104  Federal  Eeporter,  481,  is  a  correct  statement 
as  to  when  the  doctrine  of  estoppel  will  be  applied : 

'^Corporations,  municipal  and  quasi  municipal  bodies,  and  their  of- 
ficers, that  have  induced  others  to  act  to  their  prejudice  by  the  issue  of 
certificates  or  representations  that  they  have  performed  acts  which  the 
law  intrusted  to  them  to  perform,  constitute  no  exception  to  this  salu- 
tary rule.  The  recitals  of  the  of&cers  of  a  mimicipal  or  quasi  municipal 
corporation,  who  are  invested  with  the  power  to  perform  a  precedent 
condition  to  the  issue  of  negotiable  bonds,  or  with  authority  to  determine 
when  that  condition  has  been  performed,  that  they  have  found  that  all 
the  requirements  of  law  necessary  to  authorize  the  issue  of  the  bonds 
have  been  fully  complied  with,  precludes  inquiry,  as  against  an  innocent 
purchaser  for  value,  as  to  whether  or  not  the  precedent  condition  chal- 
lenged had  been  performed  before  the  bonds  were  issued.  City  of  Huron 
V.  Savings  Bank,  86  Fed.  Sep.,  272,  279;  30  C.  C.  A.,  38,  46;  57  U.  S. 
App.,  593,  606;  Insurance  Co.  v.  Board  of  Education,  62  Fed.  Hep., 
778,  792,  793;  10  C.  C.  A.,  639,  651,  652;  27  U.  S.  App.,  244,  266,  268; 
School  District  v.  Stone,  106  U.  S.,  183, 187;  1  Sup.  Ct.  Eep.,  84;  27  L. 
Ed.,  90;  Town  of  Coloma  v.  Eaves,  92  TJ.  S.,  484;  23  L.  Ed.,  579;  Com- 
missioners v.  Beal,  113  U.  S.,  227,  238;  5  Sup.  Ct.  Rep.,  433;  28  L.  Ed., 
966;  City  of  Cairo  v.  Zane,  149  TJ.  S.,  122;  13  Sup.  Ct.  Rep.,  803;  37  L. 
Ed.,  ^73;  City  of  Evansville  v.  Dennett,  161  U.  S.,  434,  443;  16  Sup. 
Ct  Bep.,  613;  40  L.  Ed.,  760.  A  corporation  and  its  oflScers  who,  by 
the  apparent  legality  of  their  obligations,  have  induced  purchasers  to 
buy  them,  are  estopped  from  denying  their  validity  on  the  ground  that 
in  some  of  the  preliminary  proceedings  which  led  to  their  execution,  or 
in  their  execution  itself,  they  failed  to  comply  with  some  law,  rule,  or 
statute  which  they  might  have  complied  with,  but  which  they  carelessly 
neglected.  Speer  v.  Board,  88  Fed.  Rep.,  749,  758;  32  C.  C.  A.,  101, 
111;60U.  S.  App.,  38,  53.^' 

So  it  seems  that  the  City  of  Evansville  v.  Dennett  and  other  cases  cited 
must  be  read  in  the  light  of  the  fact  that  the  city  council  had  issued  the 
bonds,  and  the  corporation  and  not  merely  the  mayor  and  city  clerk 
had  induced  others  to  act,  and  that  the  Federal  Court  of  Appeals  may 
have  been  right  after  all  in  National  Bank  of  Commerce  v.  Town  of 
Granada,  supra.  We  are  of  the  opinion  that  it  was,  and  that  bonds  in 
this  case  are  no  more  binding  upon  the  city  of  Hempstead  than  a  forged 
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negotiable  pronussory  note  would  be  in  the  hands  of  an  innocent  holder 
for  value.  We  are  also  further  of  the  opinion  that  in  view  of  the  posi- 
tive language  of  the  Constitution  and  the  limit  of  taxation  having  been 
reached,  the  holder  of  the  bonds  was  required  to  take  notice  of  that  fact 
also. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Jasper  Singleton  v.  P.  M.  Austin,  County  Judge. 

Decided  November  30,  1901. 

1.— -Public  Schools— Teacher's  Salary— Approval  of  County  Superintendent 

Approval  by  the  county  supeiintendent  is  under  the  statute  a  necessary 
prerequisite  to  the  payment  of  vouchers  for  a  teacher's  salary  drawn  by  the 
school  trustees.    Rev.  Stats.,  art.  3962. 

2.— Same— Board  of  Trustees— Employment  of  Teachers— Power  Judicial— Man- 
damus. 
The  statutory  power  of  district  school  trustees  to  ascertain  the  existence 
of  the  facts  rendering  the  employment  of  assistant  teachers  necessary  is  ju- 
dicial in  its  nature,  and  where  a  teacher  has  been  appointed  the  discretion  thus 
exercised  will  not  be  inquired  into  in  an  action  of  mandamus  to  compel  the 
payment  of  the  teacher's  salary.    Bev.  Stats.,  arts.  3946,  3959,  3959a,  3961. 

3. — Same — ^Average  School  Attendance. 

The  fact  that  the  average  daily  attendance  of  pupils  did  not  reach  eighty- 
five  at  the  time  a  contract  for  a  third  teacher  (second  assistant)  was  made,  or 
at  any  time  during  the  term,  did  not  invalidate  the  contract,  and  the  county 
authorities  could  not  question  it  on  that  ground. 

4. — Same. 

Where  the  school  census  showed  135  children  of  scholastic  age  in  the  dis- 
trict the  board  of  trustees  were  authorized  to  employ,  before  the  commence- 
ment of  the  term,  a  competent  number  of  teachers,  and  such  contract  of  employ- 
ment remained  valid  although,  owing  to  temporary  causes,  the  average  daily 
attendance  did  not  reach  eighty-five  during  the  term.    Rev.  Stats.,  art.  3957. 

6. — Same— Teacher's  Salary  Earned  Without  Teaching. 

An  assistant  teacher  duly  employed  by  the  district  school  trustees,  who  re- 
ported for  duty  under  her  contract  and  was  told  by  the  trustees  that  the 
daily  attendance  did  not  yet  demand  her  services,  but  to  hold  herself  ready  to 
begin  work  any  day,  which  she  did  for  the  entire  term,  was  entitled  to  her  salary 
although  she  did  not  teach.  Following  Randolph  v.  Sanders,  22  Texas  CivU 
Appeal,  331. 
6. — Same— Appeal  to  Board  of  Trustees. 

Where  complainant's  failure  to  serve  as  teacher  was  due  directly  to  the 
action  of  the  trustees,  she  was  entitled  to  maintain  an  action  for  mandamus  to 
compel  the  payment  of  her  salary  without  showing  that  she  appealed  to  the 
trustees  from  the  action  of  the  county  superintendant  in  refusing  to  allow  her 
to  teach. 

7. — Same— Affidavit  to  Vouchers— Jurat— Notarial  Seal— Mandamus. 

In  an  action  for  mandamus  to  compel  the  approval  of  a  teacher's  vouchers 
for  salary  wherein  the  petition  alleged  that  the  vouchers  (attached  thereto  as  an 
exhibit)  were  sworn  to  as  required  by  law,  the  failure  of  the  notary  to  attach 
the  seal  to  his  jurat  did  not  render  the  petition  bad  as  against  a  general  de- 
murrer, and  the  absence  of  the  seal  could  not  be  first  urged  on  appeaL 
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8.— Mjmduiiiia— General  Denial— Judgment— Proof. 

Since  a  general  denial  to  a  petition  for  mandamus  amounts  to  no  answer, 
end  the  allegations  in  the  petition  in  such  cases  are  to  be  taken  as  true,  the  trial 
eoort  may,  as  may  also  the  appellate  court,  if  the  petition  be  adjudged  good  and 
the  answer  insufficient,  render  judgment  awarding  the  writ  without  hearing 
proof. 

Appeal  from  Jackson.    Tried  below  before  Hon.  Wells  Thompson. 

Guy  MUchell  an4  John  E.  lAnn,  for  appellant. 

J.  M.  Moore,  W.  W.  McCrory,  and  F.  M.  Austin,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  Jasper  Sin- 
gleton, the  appellant,  for  mandamus  to  compel  P.  M.  Austin,  the  appel- 
lee, county  judge  of  Jackson  County  and  ex  oflScio  superintendent  of 
schools,  to  ofiBcially  approve  ceri;ain  vouchers  which  had  been  issued  to 
appellant's  wife  for  salary  for  services  as  teacher  in  one  of  the  public 
schools  in  Jackson  County. 

Demurrers  general  and  special  to  appellant's  amended  original  peti- 
tion were  sustained,  and  appellant  refusing  to  further  amend,  the  court 
lefused  to  issue  mandamus  and  dismissed  the  action. 

The  petition  alleged  substantially  the  following:  (1)  The  organ- 
ization of  all  schools  in  Jackson  County,  including  colored  school  No.  1 
in  district  No.  1,  under  the  district  system;  (2)  the  marriage  of  peti- 
tioner and  that  the  amount  of  $157.50  involved  is  community  property 
of  himself  and  wife,  the  teacher;  (3)  that  petitioner's  wife  held  a  second 
grade  certificate  of  competency;  resigned  her  position  in  the  "Tom 
Sayles"  school  and  in  good  faith  contracted  with  the  trustees  of  colored 
school  No.  1,  in  district  No.  1,  to  teach  a  term  of  five  and  one-fourth 
months,  beginning  October  29,  1900,  at  $30  per  month;  (4)  that  said 
contract  was  on  the  26th  day  of  October,  1900,  duly  approved  as  re- 
quired by  law,  and  that  her  certificate  and  contract  were  never  annulled, 
but  continued  and  continues  binding  and  of  full  force  and  effect;  (5) 
that  due  and  legal  apportionment  of  all  public  free  school  funds  belong- 
ing to  Jackson  ounty  for  1900-1901  was  made  by  the  proper  officer,  and 
that  the  white  and  colored  trustees  within  thirty  days  thereafter  met 
together,  divided  the  funds  of  district  No.  1,  fixed  the  number  of  teach- 
ers to  be  employed  in  colored  school  No.  1  at  three,  and  the  term  each 
school  was  to  be  taught^  such  division  of  funds  being  made  pro  rata  ac- 
a)rding  to  the  census  and  the  enrollment  in  each  school,  and  that  said 
division  of  funds  and  action  of  said  trustees  was  certified  to  the  then 
county  superintendent  who,  acting  thereon,  approved  said  contract,  creat- 
ing no  deficiency  thereby  in  the  school  funds;  (6)  that  the  scholastic 
ccDsus,  the  enrolled  attendance,  and  daily  attendance  in  colored  school 
No.  1  demanded  the  services  of  the  petitioner's  wife  as  second  assistant 
teacher  regardless  of  whether  the  average  daily  attendance  reached  and 
exceeded  eighty-five  or  not;  (7)  that  on  October  29,  1900,  petitioner's 
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wife  reported  for  duty  under  hier  contract,  but  was  informed  that  thef 
average  daily  attendance  not  being  eighty-five  at  the  time,  did  not  de- 
mand her  services,  but  to  hold  herself  in  readiness  to  begin  any  work 
any  day,  and  that  she  received  the  same  instructions  from  the  trustees 
and  was  compelled  to  and  did  hold  herself  ready  to  begin  work  on  any 
and  every  day  during  the  term,  and  that  by  reason  of  the  promises  the 
sum  of  $157.50  became  due;  (8)  that  a  majority  of  the  trustees,  recog- 
nizing the  services  rendered  said  school  by  petitioner's  wife,  delivered  to 
her,  properly  executed,  six  vouchers  covering  the  term  of  five  and  one- 
fourth  months  she  so  contracted  to  teach,  five  for  $30  each  and  one  for 
$7.50;  (9)  that  said  vouchers  were  presented  to  defendant  for  approval 
under  the  law,  who  failed  and  refused  and  still  does  fail  and  refuse  to 
approve  them,  without  assigning  any  legal  reason  therefor  though  it  was 
and  is  his  legal  and  bounden  duty  to  do  so;  (10)  that  by  reason  of  said 
illegal,  willful,  and  unlawful  failure  and  refusal  to  approve  said  vouch- 
ers, petitioner  nor  his  wife  have  been  able  to  collect  any  part  of  the  said 
sum  so  appropriated  and  set  apart  for  the  payment  of  a  second  assistant 
teacher  in  said  school,  and  said  sum  is  now  in  the  hands  of  the  coimty 
treasurer  subject  to  petitioner's  demand  herein. 

It  is  further  alleged  that  the  vouchers  in  question  had  been  duly  and 
legally  sworn  to  by  her  as  required  by  law,  and  the  vouchers  were  at- 
tached to  the  petition  as  exhibits.  They  purported  to  have  been  sworn 
to  before  a  notary  public  and  were  so  certified  in  the  jurat  of  the  notary, 
but  the  notarial  seal  had  not  been  aflSxed  to  either  of  them. 

To  this  the  appellee  urged  a  general  demurrer,  and  special  exceptions 
as  follows:  "(a)  That  it  does  not  appear  in  said  petition  upon  the 
alleged  refusal  of  Principal  Brown  to  allow  plaintiff's  wife,  Evlyn  Single- 
ton, to  teach  in  said  colored  school  No.  1,  in  district  No.  1,  tiiat  plain- 
tiff's wife  appealed  to  the  trustees  of  said  school  or  otherwise  complied 
with  article  2938b,  Revised  Statutes,  before  bringing  this  suit,  (b) 
That  it  appears  from  said  petition  that  the  vouchers  sued  on  and  made 
a  part  of  said  petition  are  illegal  and  made  without  authority  of  law, 
for  the  reason  that  the  plaintiff,  Evlyn  Singleton,  never  taught  a  single 
day  in  colored  school  No.  1,  district  No.  1.  (c)  That  it  nowhere  ap- 
pears in  said  petition  that  the  daily  average  attendance  of  pupils  in 
said  colored  school  No.  1,  in  district  No.  1,  at  the  time  of  plaintiff's 
alleged  contract,  or  at  any  time  before  or  since,  during  the  present 
scholastic  year,  reached  eighty-five,  as  required  by  law  before  a  third 
teacher  could  have  been  legally  contracted  with.'*  This  was  followed 
by  a  general  denial  and  special  denial  that  the  daily  average  attendance 
in  said  school  ever  reached  eighty-five.    The  answer  was  not  sworn  to. 

By  appropriate  assignments  of  error  appellant  has  raised  before  this 
court  each  of  the  questions  made  by  the  special  exceptions.  We  will 
notice  them  in  their  logical  order  rather  than  in  the  order  presented  by 
the  exceptions.  Under  special  exception  (c)  it  is  urged  by  appellee 
that  the  trustees  of  school  district  No,  1  had  no  power  to  employ  a  sec- 
ond assistant  teacher  until  it  was  ascertained  that  the  daily  average 
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attendance  reached  eighty-five,  and  that  this  contingency  did  not  occur 
(according  to  the  petition)  at  any  time  during  the  period  covered  by 
the  vouchers  in  question.  Such  parts  of  the  school  laws  as  bear  upon, 
the  questions  before  us  are  here  set  out.  Article  3959,  Bevised  Statutes,, 
is  as  follows: 

"School  trustees  shall  determine  how  many  schools  shall  be  main- 
tained in  their  respective  ^tricts,  and  at  what  points  they  shall  be 
located ;  they  shall  contract  with  teachers  and  manage  and  supervise  the 
schools  subject  to  the  rules  and  regulations  of  the  county  and  state 
superintendents.  They  shall  approve  all  teachers'  vouchers  and  all  other 
claims  against  the  school  fimd  of  their  district;  provided  that  school 
trustees  in  making  contracts  with  teachers  shall  not  create  a  deficiency 
debt  against  the  district.^' 

"Art  3959a.  The  trustees  of  school  districts  shall  have  the  manage- 
ment and  control  of  the  public  schools.  They  shall  have  the  power  to 
employ  and  dismiss  teachers,  but  in  case  of  disn^iissal  teachers  shall 
have  the  right  to  appeal  to  the  county  and  state  superintendents/' 

"Art  3961.  Trustees  may  employ  one  or  more  assistant,  teachers 
whenever  the  average  daily  attendance  exceeds  thirty-five  pupils.  The 
teacher  shall  be  entitled  to  pay  for  pupils  over  and  under  (scholastic) 
age  at  such  rates  as  the  trustees  may  prescribe.  If  the  necessity  for 
the  employment  of  private  teachers  is  caused  by  tlie  attendance  of  pri- 
vate pupils,  then  the  trustees  shall  require  the  teacher  to  employ  at  his 
or  her  expense  an  assistant  holding  a  certificate  of  competency  as 
teacher.'* 

"Art.  3546.  Trustees  of  districts  shall  make  contracts  with  teachers 
to  teach  the  public  schools  of  their  respective  districts,  but  the  compensa- 
tion to  teachers  imder  written  contract  with  the  trusees  shall  be  ap- 
proved by  the  county  superintendent  before  the  school  is  taught,  ♦  ♦  * 
and  the  board  of  trustees  shall  have  authority  whenever  the  average 
daily  attendance  exceeds  thirty-five  pupils,  to  employ  one  competent 
assistant  to  every  thirty-five  pupils  of  such  excess  and  fractional  part 
thereof  exceeding  fifteen.  And  all  children  within  the  scholastic  age 
residing  in  such  district  though  they  may  have  settled  in  such  district 
since  the  scholastic  census  was  taken  shall  be  entitled  to  receive  all  the 
benefits  of  the  schools  of  such  district.     ♦    ♦     ♦" 

Under  the  provisions  of  article  3954  the  board  of  trustees  of  a  school 
district  is  a  body  politic.  Article  3962  provides  that  teachers'  salaries 
shall  be  paid  on  vouchers  drawn  by  a  majority  of  the  board  of  trastees, 
to  be  approved  by  the  county  superintendent  of  public  instruction.  The 
approval  of  the  superintendent  was  therefore  a  necessary  prerequisite 
to  the  payment  of  the  vouchers  by  the  county  treasurer. 

We  recur  now  to  the  question  made  by  special  exception  (c).  Article 
3959,  supra,  empowers  the  trustees  to  determine  how  many  schools 
shall  be  maintained  in  the  district  and  clothes  the  board  with  broad  and 
general  powers.  Article  3961  empowers  the  trustees  to  employ  one  or 
more  assistant  teachers  whenever  the  average  daily  attendance  shall  ex- 
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ceed  thirty-five,  etc.  A  part  of  article  3946  contains  a  like  provision. 
Article  3957,  brought  forward  and  embodied  in  the  Eevised  Statutes  of 
1895,  is  the  only  article  we  find  which  appears  to  provide  a  rule  under 
which  the  trustees  may  act  in  providing,  before  the  school  commences,  a 
corps  of  teachers  adequate  to  the  prospective  needs  of  the  school.  It  is 
as  follows: 

"Trustees  shall  make  contracts  with  teachers,  and  in  making  them 
shall  base  their  contract  with  the  teacher  on  the  basis  of  the  number  of 
pupils  within  the  scholastic  age,  registered  in  the  commimity;  provided, 
however,  that  should  the  attendance  fall  below  thirty-three  and  one-third 
per  cent  of  the  pupils  registered  in  such  community  the  trustees  thereof 
may  discontinue  the  school."  This  article  was  not  embraced  in  the  Act 
of  1893.  It  appears  in  the  code  imder  the  head  *^general  provisions  regu- 
lating the  duties  of  trustees.'* 

Construing  together  articles  3946,  3969,  3959a,  and  3961,  supra,  we 
are  of  opinion  that  the  trustees  are  therein  empowered  to  ascertain  the 
existence  of  the  facts  rendering  the  employment  of  assistants  necessary ; 
that  the  exercise  of  this  power  is  judicial,  not  ministerial;  rests  solely 
with  them,  and  is  a  matter  with  which  the  teachers  have  nothing  to  do. 
Having  exercised  the  power  by  appointing  the  teacher,  the  discretion 
thus  exercised  can  not  be  disturbed  or  inquired  into  in  a  proceeding  of 
this  sort,  especially  in  view  of  the  fact  that  the  coimty  superintendent 
approved  their  action  in  this  case  and  approved  the  teacher's  contract 
so  made.  The  governing  rule  on  this  question  is  analogous  to  that  which 
controls  where  the  Legislature  is  required  to  pass  no  special  law  until 
notice  is  given  as  required  by  the  Constitution.  If  such  a  law  is  passed 
the  courts  will  conclusively  presume  that  they,  in  the  exercise  of  the 
judicial  power  thus  conferred,  have  found  the  presence  of  the  facts 
which  authorized  them  to  act.  Of  course  we  do  not  mean  to  say  that 
the  judicial  powers  of  school  trustees  is  in  any  sense  so  absolute. 

If  this  view  of  the  law  is  correct,  then  appellant's  wife,  the  teacher 
in  this  case,  had  the  right  te  accept  the  employment  tendered,  and  hav- 
ing bound  themselves  by  a  legal  contract  the  county  authorities  can  not 
and  ought  not  to  be  heard  to  question  the  validity  of  the  contract  so 
made.  To  hold  otherwise  would  be  to  seriously  cripple  our  public  school 
system,  for  teachers  would  then  have  to  ascertain  at  their  peril  the  exist- 
ence of  the  facts  authorizing  their  appointment. 

Suppose  the  trustees  had  actually  met  and  determined  that  the  average 
daily  attendance  had  reached  eighty-five,  and  had  contracted  with 
plaintiff,  as  they  did,  and  suppose  she  had  thereafter  actually  taught,  but 
the  average  attendance  of  eighty-five  had  not  been  maintained  after  she 
began,  and  suppose  it  was  afterwards  ascertained  that  the  average  daily 
attendance  had  never  at  any  time  reached  eighty-five  and  that  the  trus- 
tees had  made  an  honest  mistake  in  so  finding,  could  it  be  held  on  any 
sound  principle  that  the  teacher  must  lose  the  reward  for  her  services 
because  of  this  mistake?  Or  suppose  the  teachers  seeking  employment 
should  differ  with  the  trustees  as  to  the  facts  and  should  refuse  to  con- 
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tract?  The  trustees  would  then  be  robbed  of  this  necessary  discretion 
and  it  would  be  transferred  to  teachers  not  yet  in  any  way  connected 
with  the  school.  This  necessary  discretion  must  be  placed  somewhere  in 
order  to  render  the  system  efficient,  and  it  has  been  distinctly  placed  in 
the  board  of  trustees. 

We  hold,  therefore,  that  the  attendance  was  a  matter  with  which  the 
teacher  had  nothing  to  do,  and  that  the  contract  made  with  her  by  the 
board  and  approved  by  the  superintendent  was  valid. 

But  there  is  another  view  under  which  the  contract  might  be  held  to 
bind  the  school  fimd.  Article  3957  authorizes  the  board  to  contract 
with  teachers  on  the  basis  of  the  scholastic  census.  The  petition  in  this 
case  shows  that  this  disclosed  the  presence  of  135  pupils  of  sr^holastic 
age  in  the  district,  and  that  if  there  was  a  less  attendance  it  was  due 
to  a  temporary  exodus  to  another  county  caused  by  failure  of  the  cotton 
crop  in  Jackson  County;  that  a  number  of  pupils  had  thus  left  the 
county  temporarily  to  pick  cotton  in  counties  where  the  crops  were  good, 
and  were  liable  to  return  and  enter  the  school  at  any  time.  This  the 
tnist«es  evidently  knew,  for  they  instructed  the  teacher  to  hold  herself 
in  daily  readiness  to  begin  her  work. 

It  appears  also  that  the  three  teachers  for  this  school  were  appointed  . 
at  the  same  time  and  it  was  evidently  an  effort  on  the  part  of  the  trus- 
tees to  engage  a  corps  of  teachers  reasonably  sufficient  for  the  needs  of 
the  school  as  indicated  by  the  scholastic  census. 

To  our  minds  it  is  clear  that  the  law  does  not  contemplate  that  the 
trustees  shall  appoint  only  one  teacher  before  the  school  begins,  where 
the  census  indicates  that  such  a  provision  will  be  inadequate,  but  that 
they  may  in  advance  make  adequate  provision  in  the  matter  of  teachers. 
If,  notwithstanding  this  provision,  there  is  a  greater  attendance  than 
was  expected,  due  either  to  the  attendance  of  all  the  registered  pupils 
or  to  the  influx  of  pupils  from  other  districts,  then  the  trustees  may 
provide  for  this  unexpected  emergency  and  employ  assistant  teachers 
under  the  provisions  of  articles  3946  and  3961.  If  this  be  correct,  then 
it  is  immaterial  that  the  trustees  denominated  appellant's  wife  an  as- 
sistant, if  she  was  in  fact  a  part  of  the  original  provision  for  the  need& 
of  the  school. 

Special  exception  (b)  assailed  the  sufficiency  of  the  petition  because 
it  affirmatively  appeared  therefrom  that  appellants  wife  had  never 
taught  a  day  in  the  school  in  question,  but  had  waited  from  day  to  day 
at  the  demand  of  the  trustees  during  the  entire  five  and  one-fourth 
months.  It  is  contended  by  appellee  that  in  no  event  would  she  be 
entitled  to  compensation  under  the  circumstances  alleged. 

The  case  of  Eandolph  v.  Sanders,  22  Texas  Civil  Appeals,  331,  opinion 
by  Chief  Justice  James  of  the  Fourth  District  of  this  State,  ^announces 
a  rule  which  if  applied  to  the  facts  of  this  case  will  determine  this  ques- 
tion in  favor  of  appellant.  In  that  case  the  public  school  was  closed  by 
the  trustees  on  account  of  an  epidemic  of  smallpox.  The  teacher  was 
directed  to  hold  herself  in  readiness  to  resume  her  duties  at  any  time. 
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as  the  closing  of  the  schools  was  temporary.  She  did  so,  and  presented 
her  vouchers  for  approval  for  pay  for  the  time  during  which  the  schools 
Avere  suspended  and  during  which  she  had  performed  no  actual  service. 
The  court  held  in  effect  that  the  trustees  had  the  right  to  suspend  the 
schools  temporarily  in  such  an  emergency  and  had  the  right  to  hold  the 
corps  of  teachers  for  service  when  the  emergency  had  passed.  That  the 
teacher  in  thus  holding  herself  subject  to  the  order  of  the  board,  and 
seeking  no  other  employment,  was  during  that  time  in  the  service  of 
the  schools  at  least  in  a  legal  sense,  and  was  entitled  to  her  salary.  We 
think  the  rule  announced  is  sound  and  just,  and  we  are  unable  to  see 
any  difference  in  principle  between  the  facts  of  this  case  and  of  the 
case  cited.  The  teacher  was  not  dismissed,  but  held  to  all  intents  and 
purposes  in  the  service  of  the  school,  and  we  are  of  opinion  that  she  was 
entitled  to  her  salary. 

It  is  further  insisted  by  appellee  that  appellant  is  not  entitled  to  the 
remedy  he  seeks,  because  the  teacher  did  not  appeal  to  the  trustees  from 
the  action  of  the  school  superintendent  in  refusing  to  allow  her  to  teach. 
The  point  made  is  without  merit.  The  petition  alleges  that  her  failure 
to  teach  was  due  directly  to  the  action  of  the  trustees  themselves. 

The  last  point  made  by  appellee  against  the  sufficiency  of  the  petition 
is  that  on  the  vouchers,  which  were  appended  to  the  petition  as  exhibits, 
the  notary  had  not  aflSxed  his  seal  to  his  jurat  certif3ring  that  the  teacher 
had  sworn  to  them  as  required  by  law.  The  petition  alleges  that  the 
vouchers  were  in  fact  sworn  to  as  required  by  law;  that  they  were  pre- 
sented to  the  superintendent  for  approval,  and  the  reasons  which  induced 
liim  to  refuse  are  set  out.  The  answer  does  not  aver  that  his  refusal 
was  predicated  upon  any  other  ground.  Had  he  made  the  objection 
that  the  seal  had  not  been  afiOxed,  the  teacher  could  have  had  the  seal 
aflixed  by  the  notary,  or  again  have  sworn  to  the  vouchers  before  some 
other  officer  and  presented  them  free  of  the  objectionable  omission.  If 
this  objection  had  been  urged  in  the  court  below  the  seal  could  have 
been  affixed  by  the  officer  nunc  pro  tunc.  The  point  is  made  for  the 
ffrst  time  in  this  court,  thus  depriving  appellant  of  the  right  to  meet 
the  objection  by  pursuing  this  course.  The  petition  was  good  upon  this 
point  on  general  demurrer  and  can  not  now  be  held  vicious  for  this 
reason  alone.  A  general  denial  to  a  petition  for  mandamus  amounts  to 
no  answer,  and  the  allegations  in  the  petition  in  such  case  are  not  only 
taken  as  true,  but  the  court,  if  the  petition  be  good  and  the  answer  in- 
sufficient, can  render  judgment  awarding  the  writ  without  hearing 
proof.  Sansom  v  Mercer,  68  Texas,  494;  May  v.  Findley,  91  Texas, 
354;  Pearsall  v.  Woolis,  50  S.  W.  Bep.,  961. 

We  are  of  the  opinion  that  the  trial  court  erred  in  sustaining  excep- 
tions to  t^e  petition.  The  judgment  of  the  trial  court  is  therefore  re- 
versed and  judgment  is  here  rendered  for  appellant,  awarding  the  writ 
as  prayed  for. 

Reversed  and  rendered. 
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Sarah  A.  Travis  v.  Frank  Hall  et  al. 

Decided  November  8,  1901. 

1.— Commimity  Property— Title— Execution  Sale  Against  Husband. 

Where  plaintiff  claimed,  as  heir  of  her  mother,  land  which  was  community 
property  of  her  parents,  she  was  not  entitled  to  recover  it  against  one  having 
title  by  a  valid  sale  of  the  land  under  execution  against  her  father. 
S.— Title  by  Limitations— Pleading— Trespau  to  Try  Title. 

Where  in  trespass  to  try  title  plaintiff  claimed  by  virtue  of  limitations  and 
adverse  possession  for  ten  years  she  is  not  required  to  allege  and  prove  that 
there  was  no  coverture  or  other  disability  excusmg  the  holders  of  the  prior  out- 
standing title  from  bringing  suit  within  such  ten-year  period  of  adverse  pos- 
session, since  that  is  a  matter  of  defense. 

).— Same— Variance. 

Where  plaintiff  in  trespass  to  try  title  alleged  that  she  had  been  in  posses- 
rion  of  the  land  '^ore  than  ten  years  next  before  the  filing  of  this  suit,"  this 
was  sufficient  to  admit  evidence  that  she  had  been  out  of  possession  for  several 
years  next  preceding  the  suit,  but  that  the  ten  years  limitation  had  been  com- 
pleted before  she  lost  possession,  and  an  objection  that  such  evidence  did  not  oon- 
fonn  with  the  pleading  was  not  tenable. 

Appeal  from  Harris.    Tried  below  before  Hon.  W.  H.  Wilson. 

Ingham  S.  EoberU,  for  appellant. 

Fisher  &  Sears,  for  appellees. 

6AREETT,  Chief  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  by  Sarah  A.  Travis  against  Prank  Hall  and  others  for  the 
recovery  of  the  north  half  of  the  south  half  of  block  34,  of  the  James  S. 
Holman  survey,  in  Harris  County.  Plaintiff  claimed  the  land  by  in- 
heritance from  her  mother  as  well  as  by  limitation  of  ten  years.  The  de- 
fendants pleaded  not  guilty,  under  which  they  introduced  evidence  of  an 
outstanding  title.  They  also  pleaded  limitation  of  ten  years  and  intro- 
duced evidence  in  support  thereof.  The  cause  was  tried  before  the  court 
without  a  jury,  and  judgment  was  rendered  in  favor  of  the  defendants 
for  the  reason  that  the  plaintiff  had  failed  to  support  her  proof  of  limi- 
tation as  against  the  outstanding  title  by  affirmative  proof  of  want  of 
disability  to  sue  in  the  owner  of  the  outetanding  title.  Prom  the  con- 
tusions filed  by  the  trial  judge  it  appears  that  the  land  in  controversy 
▼as  conveyed  to  Sarah  Travis,  wife  of  N.  W.  Travis,  in  1845 ;  that  in 
1842  a  judgment  was  rendered  against  K.  W.  Travis  by  the  District 
Court  of  Harris  County  for  the  costs  of  a  suit  in  that  court;  that  by  vir- 
tue of  an  execution  issued  on  that  judgment  in  1846,  the  land  was  levied 
upon  and  sold  as  the  property  of  N.  W.  Travis,  and  that  John  Doran 
became  the  purchaser  thereof.  That  the  plaintiff  was  the  heir  of  Sarah 
Travis  and  her  husband,  N.  W.  Travis,  and  would  be  entitled  to  the 
land  but  for  the  execution  sale,  which  the  court  held  valid.  The  court 
further  found  that  the  plaintiff  had  had  and  held  such  adverse  posses- 
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sion  of  the  land  between  the  years  of  1870  and  1890  as  wonld  confer 
title  by  the  statute  of  tien  years  limitation,  but  that  an  outstanding  title 
having  been  shown  in  John  Doran,  it  was  necessary  for  the  plaintiff  to 
show  that  there  was  no  disability  on  the  part  of  any  owner  of  such  out- 
standing title  as  would  prevent  the  running  of  limitation.  The  court 
declined  to  find  upon  the  issue  of  limitation  made  by  the  defendants. 

We  are  of  the  opinion  that  the  execution  sale  of  the  land  was  good 
against  collateral  attack,  and  since  it  appears  that  the  land  was  commu- 
nity property  of  N.  W.  Travis  and  his  wife,  an  outstanding  title  in  John 
Doran  was  shown.  Hence  the  plaintiff  was  not  entitled  to  recover  as  the 
heir  of  Sarah  Travis  and  her  husband.  But  it  was  shown  that  the  plain- 
tiff took  possession  of  the  land  about  the  year  1876,  claiming  it  as  her 
own,  and  held  continuous  adverse  possession  thereof  by  a  tenant  for  more 
than  ten  years  in  such  manner  as  to  confer  title  on  her  by  limitation. 
It  was  not  necessary  for  the  plaintiff  to  anticipate  and  prove  affirma- 
tively in  support  of  her  title  by  limitation  that  there  was  no  coverture 
or  other  disability  on  the  part  of  John  Doran  or  any  of  his  heirs  or 
assigns  to  prevent  the  running  of  limitation.  In  City  of  Austin  v. 
Hall,  93  Texas,  591,  in  which  the  prescriptive  right  to  a  public  road 
was  claimed,  the  court  held  that  where  the  right  was  claimed  against 
one  other  than  the  defendant  in  a  suit  or  some  person  under 
whom  he  claims,  the  plaintiff  must  prove  his  right,  and  that  no 
disability  existed  with  the  person  from  whom  he  claims  to  have  derived 
the  right.  But  in  the  case  referred  to  an  easement  in  the  land  was 
claimed  by  the  acquiesence  of  the  owner  in  possession  for  the  longest 
period  of  limitation.  In  such  case  the  plaintiff  claiming  the  easement 
in  order  to  show  acquiescence  of  the  owner  who  is  not  a  party  to  the 
suit  is  required  to  show  want  of  disability  to  sue  on  the  part  of  the 
owner.  The  statute  confers  full  title  upon  the  person  holding  adverse 
possession  for  the  prescribed  period.  Eev.  Stats.,  art  3347.  Disability 
as  an  answer  must  be  pleaded  whenever  it  is  relied  upon  by  a  party  to  the 
suit.  So  must  limitation  when  relied  on  be  pleaded.  Plaintiff  pleaded 
title  by  limitation  as  required  by  statute.  The  defendants  under  their 
plea  of  not  guilty  upon  the  general  issue  put  in  proof  an  outstanding 
title,  which  in  this  case  is  more  than  fifty  years  old.  Plaintiff  was  in 
possession  of  the  land  and  ought  not  to  be  required  to  have  a  knowledge 
of  the  status  of  the  holders  of  the  outstanding  title.  There  would  be 
some  reason  in  requiring  her  to  show  the  status  of  owners  in  possession 
of  land  against  whom  she  was  claiming  an  easetnent  by  prescriptive 
right.  Limitation  and  disability  are  both  defensive  in  their  nature^ 
are  prescribed  and  defined  by  statute,  and  are  required  to  be  pleaded 
when  relied  on.  To  establish  an  easement  by  prescription  the  party 
asserting  it  must  affirmatively  show  acquiescence  on  the  part  of  the 
owner  of  the  fee  who  is  in  possession,  and  in  order  to  show  acquiescence 
must  show  that  the  owner  was  sui  juris  and  not  resting  under  any  dis- 
ability to  sue.  On  the  other  hand  a  person  asserting  title  by  limitation 
perfects  it  by  possession  of  the  land  to  the  entire  exclusion  of  the  owner 
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and  all  others  for  the  prescribed  statutory  period,  and  from  the  nature 
of  the  case  it  would  be  unreasonable,  in  making  afl&rmative  proof  of  his 
title  by  limitation,  to  require  him  to  take  cognizance  of  the  status  of 
every  person  who  might  be  shown  under  a  plea  of  not  guilty  to  have  an 
adverse  title.  So  far  as  we  have  been  able  to  discover  the  precise  ques- 
tion has  not  been  decided,  and  we  do  not  believe  that  the  rule  applied 
to  easements  in  the  fee  to  land  acquired  by  prescription  should  be  ex- 
tended to  the  absolute  title  that  may  be  acquired  by  limitation.  We 
are  therefore  of  the  opinion  that  the  court  erred  in  so  holding. 

In  her  petition  the  plaintiff,  setting  out  her  title  by  limitation,  averred 
that  she  had  been  in  possession  ^'more  than  ten  years  next  before  the 
filing  of  this  suit."  The  evidence  showed  that  she  had  been  out  of  pos- 
session for  several  years  next  preceding  the  filing  of  the  suit,  but  that 
ten  years  limitation  had  been  completed  before  she  lost  possession.  De- 
fendants urge,  as  a  reason  for  affirmance,  that  the  plaintiff's  evidence 
did  not  correspond  with  the  pleading  and  that  judgment  was  properly 
rendered  for  them.  We  think  the  allegation  was  sufficient  to  admit 
the  evidence.  It  is  also  urged  by  the  defendants  as  a  reason  why  the 
judgment  in  their  favor  should  be  affirmed  that  it  was  shown  by  the  un- 
disputed evidence  that  the  defendants  had  acquired  title  by  limitation 
of  ten  years  after  the  possession  of  the  plaintiff  had  ceased.  To  this 
ve.do  not  agree.  We  deem  it  unnecessary  to  set  out  the  evidence;  and 
as  the  court  declined  to  find  upon  this  issue,  and  the  judgment  must 
be  reversed  for  the  reason  given,  the  cause  will  be  remanded  for  another 
trial 

Reversed  and  remanded. 


M.  L.  Stii^  et  al.  v.  T.  E.  Shirley  et  al. 

Decided  November  7,  1001. 

1.— Deed— Community  Property— Conveyance  of  "AU  Interest." 

Where  the  only  statement  in  the  record  of  the  contents  of  a  deed  of  com- 
mimity  property,  executed  by  B.  after  the  death  of  his  wife,  is  a  mention  of  the 
eonveyanoe  as  a  deed  of  aU  B.'s  "right,  title,  claim,  and  interest"  in  the  land, 
describing  it,  with  names  of  the  parties,  its  date  and  record,  the  appellate  court 
is  not  justified  in  holding  that  such  deed  conveyed  the  deceased  wife's  interest 
in  the  land. 

8.— Same— Trespass  to  Try  Title— Presumption  as  to  Payment  of  Community 
Debts— Issue  for  Jury. 
The  action  being  in  trespass,  to  try  title  by  plaintiffs,  claiming  as  the  heirs 
of  B.'s  wife  against  defendant  claiming  under  such  deed  from  B.,  and  the  ev- 
idence showing  that  plaintiffs  had  not  paid  taxes  on  the  land  for  more  than 
twenty  years  during  which  defendant's  title  was  of  record,  the  trial  court,  if  it 
shoold  construe  the  deed  from  B.,  in  the  light  of  its  full  recitals  and  the  attend- 
ant circumstances,  as  conveying  the  community  interests  of  both  B.  and  his 
wife,  should  submit  to  the  jury  the  issue  as  to  the  presumption  that  the  deed 
was  made  by  B.  to  satisfy  community  debts  which  arises  from  the  long  ac- 
quiescence of  the  heirs  of  the  wife. 

Vol.  27  Civil— 7. 
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8. — ^Trespass  to  Try  Title— Equitable  Title — Stale  Demand. 

Where  an  equitable  title  is  asserted  against  another,  as  where  both  parties 
claim  through  one  who  held  under  bond  for  title,  the  plea  of  stale  demand  is  not 
available  as  a  defense. 

4. — ^Deed — Description  of  Land. 

A  sheriff's  deed  of  land  sold  under  execution,  describing  it  merely  as  a 
tract  of  900  acres  in  C.  County,  Texas,  "being  a  part  of  a  survey  made  in  the 
name  of  the  heirs  of  B.  C,  levied  on  as  the  property  of  W.  S.  M.,"  was  void  for  in- 
sufficiency in  the  description,  as  was  also  a  deed  executed  by  the  sheriff's  ven- 
dee  with  the  same  description. 

Appeal  from  Collin.     Tried  below  before  Hon.  J.  E.  Dillard. 

Ahemathy  &  Beverly  and  0.  B.  Smith,  for  appellant. 

M.  H.  Gamett,  B.  C.  Merritt,  J.  M.  Pearson,  and  John,  Church,  for 
appellees. 

PLEASANTS,  Associate  Justice. — Appellant  M.  L.  Stipe,  joined 
by  several  eoplaintiffs,  heirs  of  Susan  Baker,  deceased,  brought  this  suit 
in  the  form  of  an  action  of  trespass  to  try  title  to  recover  of  appellees 
the  title  and  possession  of  a  tract  of  about  500  acres  of  land,  a  part  of 
the  Benjamin  Clark  survey,  in  Collin  County,  Texas.  The  court  below 
instructed  the  jury  to  return  a  verdict  for  the  defendants  upon  their 
pleas  of  limitation  and  stale  demand,  and  upon  the  return  of  such  ver- 
dict judgment  was  rendered  for  the  defendants. 

The  plaintiflP  Stipe  alone  appeals,  and  the  only  error  assigned  is 
predicated  upon  the  action  of  the  trial  court  in  instructing  a  verdict 
for  the  defendants. 

The  land  in  controversy  was  conveyed  to  James  Baker  by  Washington 
S.  McClure  by  bond  for  title  executed  February  25,  1852.  James  Baker 
conveyed  the  land  to  his  sons,  William  C.  and  Robert  P.  Baker,  on  Au- 
gust 23,  1860,  and  this  deed  was  recorded  September  23,  1860.  The 
appellant  claims  title  to  the  land  as  vendee  of  one  of  the  heirs  of  Susan 
Baker,  deceased,  who  was  the  wife  of  James  Baker  at  the  time  of  the 
conveyance  to  him  by  McClure,  and  who  died  prior  to  the  conveyance 
by  Baker  to  his  sons.  The  defendants  claim  through  the  deed  from 
Baker,  and  also  assert  title  to  a  portion  of  the  land  under  a  conveyance 
from  one  James  H.  Lovejoy.  Susan  Baker  died  October  21,  1858,  and 
James  Baker  died  December  25,  1871.  The  plaintiffs  have  never  paid 
any  taxes  on  the  land,  and  never  asserted  any  claim  thereto  prior  to  the 
institution  of  this  suit.  Some  of  the  defendants  had  been  in  actual 
possession  of  portions  of  the  land  for  more  than  twenty  years  before 
this  suit  was  brought.  We  think  under  this  evidence  the  existence  of 
facts  which  would  have  authorized  James  Baker  to  convey  his  wife's 
interest  in  the  land  should  be  presumed,  and  there  being  no  evidence 
to  rebut  this  presumption,  the  court  could  have  properly  instructed  the 
jury  to  return  a  verdict  for  the  defendant.  A  correct  result  having 
been  reached  and  a  proper  judgment  rendered,  it  is  immaterial  whether 
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or  Bot  the  reasons  given  by  the  trial  court  for  such  judgment  are  sound, 
and  it  is  unnecessary  for  us  to  determine  whether  plaintiffs'  claim  is  a 
stale  demand  or  is  barred  by  the  statutes  of  limitation,  because  in  no 
event  are  they  entitled  to  recover  under  the  facts  in  this  case.  Vera- 
mendi  v.  Hutchings,  48  Texas,  562;  Hensel  v.  Kegans,  79  Texas,  349. 
The  deed  from  James  Baker  had  been  of  record  for  nearly  forty  years 
at  the  time  this  suit  was  brought,  and  plaintiffs'  failure  to  assert  their 
rights  for  so  long  a  period,  notwithstanding  the  fact  that  they  must  have 
known  of  the  existence  of  such  deed,  raises  the  natural  presumption  that 
they  knew  that  no  wrong  had  been  committed  by  James  Baker  in  sell- 
ing his  wife's  interest  in  said  land,  and  that  the  same  was  sold  for  the 
purpose  of  paying  the  community  debts  of  said  James  and  Susan  Baker. 
After  the  lapse  of  so  long  a  period  of  time  it  is  not  to  be  expected  that 
the  defendants  could  produce  direct  evidence  of  the  existence  of  com- 
munity debts,  and  for  this  reason  the  law  will  presume  the  existence 
of  such  debts  from  the  long  acquiescence  by  the  heirs  of  the  wife  in  the 
sale  by  the  husband.  There  was  not  a  word  of  testimony  produced  by 
the  plaintiffs  showing  or  tending  to  show  that  the  community  estate  of 
James  and  Susan  Baker  owed  no  debts  at  the  date  of  the  conveyance 
by  James  Baker  of  the  land  in  controversy,  nor  any  testimony  explain- 
ing the  long  acquiescence  of  appellants'  vendor  in  the  act  of  James 
Baker  in  selling  said  land. 
The  facts  in  this  case  raise  the  presumption  that  the  conveyance  from 
I  James  Baker  was  made  for  the  purpose  of  paying  the  community  debts 

i  of  himself  and  his  deceased  wife,  and  there  being  no  evidence  to  con- 

tradict this  presumption,  the  plaintiffs  show  no  right  of  recovery,  and 
the  trial  court  did  not  err  in  instructing  the  jury  to  return  a  verdict 
for  the  defendants.     The  judgment  of  the  court  below  will  be  affirmed. 
!  Affirmed. 

ON  MOTION  FOR  BEHEABING. 

In  OUT  opinion  in  this  case  delivered  on  the  20th  day  of  June,  1901, 
we  held  that  the  undisputed  facts  in  evidence  raised  the  presumption 
that  the  land  in  controversy  was  conveyed  by  James  Baker  to  the  ven- 
dors of  appellees  for  the  purpose  of  paying  the  community  debts  of 
himself  and  his  deceased  wife  through  whose  heirs  appellant  claims, 
and  there  being  no  evidence  in  the  record  tending  to  contradict  this 
presumption,  appellant  showed  no  right  to  a  recovery,  and  therefore  the 
trial  court  did  not  err  in  instructing  the  jury  to  return  a  verdict  for 
the  appellees.  After  a  more  thorough  investigation  we  have  concluded 
that  we  are  not  justified  in  holding,  upon  the  meager  statement  in  the 
record  as  to  the  recital  in  the  deed  from  James  Baker,  that  said  deed 
conveyed  the  wife's  interest  in  said  land,  or  was  not  intended  as  a  con- 
veyance of  only  the  one-half  interest  of  the  said  James  Baker.  The 
only  statement  in  the  record  as  to  the  contents  of  this  deed  is  as  fol- 
bws:    "Deed  from  James  Baker  to  William  C.  and  R.  P.  Baker,  con- 
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veying  all  my  right,  title,  claim,  and  interest  to  the  locative  interest, 
being  one-fifth  part  of  a  league  and  labor  survey  in  the  name  of  Ben- 
jamin Clark,  dated  August  23,  1860,  and  acknowledged  September  19, 
1860,  filed  for  record  September  23,  1860/' 

No  issue  seems  to  have  been  made  in  the  court  below  as  to  the  con- 
struction of  this  deed,  and  there  is  no  evidence  in  the  record  tending  to 
show  that  it  was  other  than  what  is  indicated  by  the  recital  above  set 
out,  viz.,  a  conveyance  of  James  Baker's  interest  in  the  land.  It  fol- 
lows that  the  judgment  of  the  court  below  can  not  be  affirmed  upon  the 
ground  on  which  our  fonner  opinion  is  based.  If,  however,  upon  an- 
other trial  of  the  case  the  court  should,  under  the  established  rules  of 
law,  conclude  from  a  consideration  of  the  entire  deed  and  from  the  evi- 
dence as  to  the  circumstances  attending  the  transaction,  that  said  deed 
conveyed  the  community  interest  of  both  James  Baker  and  his  deceased 
wife  in  said  land,  the  evidence  in  this  case  requires  that  the  issue  as  to 
the  authority  of  Baker,  as  survivor  of  the  community,  to  make  said  deed 
be  submitted  to  the  jury  under  proper  instructions  as  to  the  presump- 
tion which  arises  from  the  long  acquiescence  of  the  heirs  of  Mrs.  Baker 
in  the  conveyance  of  the  land  by  her  surviving  husband. 

Having  reached  the  conclusion  that  the  record  does  not  present  a  case 
in  which  no  other  judgment  than  one  in  favor  of  appellees  could  have 
been  rendered,  it  becomes  necessary  for  us  to  consider  the  questions 
raised  by  appellants'  assignments  of  error. 

We  are  of  opinion  that  the  plea  of  stale  demand  was  not  available  as 
a  defense  to  this  suit.  This  is  not  a  suit  to  enforce  an  equity  against 
a  legal  title.  Both  parties  claim  title  through  the  bond  for  title  from 
McClure  to  James  Baker,  and  appellees'  title  which  they  deraign  through 
James  Baker  is  in  no  sense  superior  to  the  title  claimed  by  appellants 
through  the  wife  of  said  Baker.  Upon  the  death  of  Mrs.  Baker  her 
title  to  her  community  interest  in  said  land  vested  in  her  heirs.  It  is 
true  that  the  title  derived  through  the  bond  for  title  was  equitable,  but 
it  is  well  settled  that  such  title  will  support  an  action  of  trespass  to  try 
title,  and  is  as  potent  for  this  purpose  as  a  legal  title.  If  appellant 
was  seeking  in  this  suit  to  enforce  the  equitable  title  to  the  land  derived 
through  the  bond  for  title  against  the  holder  of  the  McClure  legal  title, 
it  might  be  held  that  he  had  slept  upon  his  rights  for  so  long  a  time 
that  equity  would  refuse  him  relief,  and  a  plea  of  stale  demand  miglit 
be  a  complete  defense  to  his  suit.  But  appellees  have  not  connected 
themselves  with  the  McClure  title  except  through  the  bond  for  title, 
and  their  title  is  as  purely  equitable  as  the  one  asserted  by  appellant. 
Where  one  equitable  title  is  asserted  against  another  the  plea  of  stale 
demand  is  not  available  as  a  defense,  and  lapse  of  time  will  not  defeat 
the  plaintiff's  title  unless  the  defendant  has  held  such  adverse  posses- 
sion of  the  premises  as  will  entitle  him  to  prescribe  under  the  statute 
of  limitation.  Scarborough  v.  Arrant,  25  Texas,  132 ;  Martin  v.  Parker, 
26  Texas,  253 ;  Wright  v.  Dunn,  73  Texas,  296 ;  Lumber  Co.  v.  Panckard, 
4  Texas  Civ.  App.,  681. 
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The  undisputed  evidence  shows  that  the  lands  claimed  by  the  appel- 
lees Mrs.  Alice  Bickley  and  J.  N.  Chitty,  and  one  of  the  tracts  claimed 
by  J.  D.  Caskey,  had  been  held  by  them  adversely  to  appellants'  claim 
for  more  than  ten  years  before  the  institution  of  this  suit,  such  adverse 
possession  being  of  the  character  required  to  support  their  plea  of  limi- 
tation, and  that  neither  the  appellant  Stipe  nor  his  vendor  was  under 
disability  during  any  of  the  time  in  which  the  ten  years  adverse  posses- 
sion of  above  named  appellees  was  accruing.  The  undisputed  evidence 
further  shows  that  the  appellee  J.  D.  Caskey  has  title  to  the  other  tract 
claimed  by  him  under  the  five  years  statute  of  limitation.  Under  these 
facts  the  trial  court  properly  instructed  the  jury  to  return  a  verdict  for 
said  appellees,  and  the  judgment  of  the  court  below  as  to  them  will  be 
affirmed.  As  to  all  of  the  other  appellees  the  judgment  of  the  court 
below  will  be  reversed  and  this  cause  remanded  for  a  new  trial.  None 
of  appellant  Stipe's  coplaintiffs  have  appealed,  and  the  judgment  of  the 
court  below  as  to  them  is  undisturbed. 

Appellees  by  cross-assignments  complain  of  the  action  of  the  trial 
court  in  sustaining  objections  of  the  plaintiffs  to  the  introduction  in 
€Tidence  of  a  judgment  of  the  District  Court  of  Fannin  County,  Texas, 
in  case  of  Coleman  v.  Washington  S.  McClure  et  al.,  the  execution  issued 
upon  said  judgment  and  the  sheriff's  return  thereon,  and  the  deed  made 
by  the  sheriff  to  the  purchaser  at  said  execution.  The  only  description 
in  this  deed  of  the  land  it  purports  to  convey  is  as  follows :  **One  cer- 
tain tract  or  parcel  of  land  lying  and  being  in  the  county  of  Collin  and 
State  aforesaid,  containing  900  acres,  the  said  tract  being  a  part  of  a 
survey  made  in  the  name  of  the  heirs  of  Benj.  Clark,  levied  on  as  the 
property  of  Washington  S.  McClure."  We  think  the  trial  court  cor- 
rectly held  this  deed  void  for  insufficiency  of  description  of  the  land 
attempted  to  be  conveyed.  Wofford  v.  McKinna,  23  Texas,  36 ;  Norris 
Y.  Hunt,  51  Texas,  609. 

Appellees  also  offered  in  evidence  a  deed  from  A.  J.  Hall,  the  vendee 
in  the  sheriff's  deed  above  mentioned,  to  John  H.  Lovejoy,  which  con- 
tained the  same  description  of  the  land  attempted  to  be  conveyed  as  said 
sheriff's  deed.  This  deed  was,  upon  objection  by  the  plaintiffs,  excluded 
by  the  court.  We  think  there  was  no  error  in  this  ruling.  The  return 
on  the  execution  under  which  the  sale  to  Hall  was  made  contains  the 
same  description  of  the  land  as  the  sheriff's  deed,  and  was  therefore  void 
for  want  of  sufficient  description  of  the  land  levied  upon  and  offered 
for  sale.  Hall  having  acquired  no  title  by  the  execution  sale  and  the 
sheriff's  deed,  could  convey  none  to  Lovejoy,  and  the  deed  by  which  he 
attempted  to  convey,  like  the  deed  from  tlie  sheriff  to  himself,  is  void 
for  want  of  a  sufficient  description  of  the  land,  and  was  properly  ex- 
cluded by  the  court. 

We  think  none  of  appellees'  cross-assignments  point  out  any  material 
«nor  in  the  rulings  of  the  trial  court,  and  it  would  serve  no  useful  pur- 
pose to  consider  said  assignments  in  detail.  We  think  it  sufficient  to 
«ay  that  the  levy  and  sale  through  which  appellees  seek  to  deraign  title 
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being  void  because  of  the  insufficiency  of  description  of  the  land  levied 
upon  and  sold^  no  rights  were  acquired  by  the  purchaser  at  said  sale^ 
and  none  of  the  evidence  offered  by  the  appellees  and  excluded  by  the 
court  was  material  or  tended  in  any  way  to  show  title  in  appellees. 
Affirmed  in  part;  reversed  and  remanded  in  part. 


Theodore  Keller  y.  Liverpool  and  London  and  Globe 
Insurance  Company. 

Decided  November  8,  1901. 

1.— Fire  Insurance-— Clear  Space  Clause— Warranty. 

Where  the  policy  of  insurance  upon  lumber  on  which  plaintiff's  action  was 
brought  contained  a  clear  space  clause  which  was  a  warranty,  and  the  evidence 
showed  that  plaintiff  had  failed  to  comply  therewith,  the  court  properly  in- 
structed a  verdict  for  the  insurance  company.  See  evidence  held  to  show  such 
failure  of  compliance,  and  as  not  showing  fraud  or  mistake  on  the  part  of  the 
agent  in  inserting  such  clause. 

S. — Same— Warranty— Written  Contract— Evidence. 

Evidence  of  an  implied  agreement  waiving  the  clear  space  clause,  made 
prior  to  issuance  of  the  policy,  was  not  admissible  to  contradict  the  terms  of  the 
written  contract. 

Appeal  from  Harris.    Tried  below  before  Hon.  W.  H.  Wilson. 

E,  P.  Hamblen  and  W.P.  £  A.R,  Hamblen,  for  appellant. 

Alexar^er  <£  Thompson,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit 
upon  a  fire  insurance  policy  for  $5000  issued  by  appellee  covering  lum- 
ber stacked  in  the  mill  yard  of  W.  E.  Trotti,  at  Mobile,  Tyler  County, 
Texas.  The  lumber  was  insured  as  the  property  of  Trotti,  but  by  the 
terms  of  the  policy  the  loss,  if  any,  was  payable  to  appellant,  as  his  in- 
terest should  appear.  The  petition  alleges  that  the  lumber  was  de- 
stroyed by  fire  on  the  14th  day  of  July,  1899,  and  that  Trotti  was  in- 
debted to  appellant  at  the  time  of  said  loss  in  the  sum  of  $5000,  and 
that  said  policy  was  taken  out  for  appellant's  benefit,  and  sets  out  facts 
sufficient  to  show  the  liability  of  appellee  to  appellant  for  the  amount 
of  said  policy.  It  further  alleges  that  the  appellee  had  waived  the 
**iron  safe  clause'*  contained  in  said  policy,  and  that  the  ''clear  space 
clause"  was  attached  to  said  policy  either  through  the  fraud  or  mistake 
of  the  agent  of  appellee ;  that  when  the  insurance  was  contracted  for  the 
agent  of  the  company  examined  and  measured  the  clear  space  on  the 
ground  and  agreed  to  insure  the  lumber  as  it  then  stood,  and  fixed  the 
charges  accordingly,  and  that  the  premium  had  been  paid  and  the  agent 
knew  that  there  was  not  two  hundred  feet  of  clear  space ;  that  the  policy 
was  mailed  toJW.  E.  Trotti  by  the   insurance   company,  who,  without 
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reading  the  eame,  and  without  knowledge  that  the  clear  space  clause 
had  been  attached  to  the  policy,  mailed  the  same  to  the  plaintiff  in  this 
case;  and  that  the  plaintiff  in  this  case,  without  reading  said  policy,  put 
the  same  away  in  his  safe,  and  that  neither  Trotti  nor  appellant  had 
knowledge  that  said  clause  was  attached  to  said  policy  until  after  the 
fire,  which  occurred  July  14,  1899.  The  defendants  by  appropriate 
pleading  fully  raised  the  issue  that  the  '*clear  space  clause**  was  a  war- 
ranty, which  had  not  been  complied  with,  and  therefore  the  policy  was 
forfeited;  and  the  further  answer  that  the  books,  inventory,  etc.,  had 
not  been  kept  as  required  by  the  terms  of  said  policy,  and  that  such  pro- 
visions in  the  policy  were  warranties,  and  therefore  the  policy  of  in- 
Burance  was  forfeited,  and  tendered  back  into  court  to  plaintiff  the 
premium  paid  for  such  insurance. 

Upon  the  trial  of  the  case  the  jury,  under  peremptory  instructions  by 
the  court,  returned  a  verdict  for  the  appellee  and  judgment  was  ren- 
dered in  acordance  with  said  verdict  that  appellant  take  nothing  by  his 
snii 

Upon  the  issue  discussed  in  this  opinion  the  following  is  a  sufScient 
statement  of  the  facts  disclosed  by  the  record.  The  policy  sued  on  was 
issued  on  the  5th  day  of  June,  1899,  and  contained  the  following  clause: 

"Two  Hundred  Foot  Clear  Space  Clause. — Warranted  by  the  assured 
ttat  a  continuous  clear  space  of  200  feet  shall  hereafter  be  maintained 
between  the  property  hereby  Insured  and  any  wood  working  or  manu- 
facturing establishment  or  dry  kiln,  and  that  said  space  shall  not  be 
used  for  the  handling  or  piling  of  lumber  thereon,  for  temporary  pur- 
poses, tramways  upon  which  lumber  is  not  piled  alone  excepted.  And 
this  shall  not  be  construed  to  prohibit  the  loading  or  unloading  within 
or  transporation  of  timber  and  its  products,  across  such  clear  space.  It 
being  specially  understood  that  any  violation  of  this  warranty  shall  ren- 
der this  policy  null  and  void.^' 

On  the  14th  day  of  July,  1899,  the  lumber  covered  by  the  policy  was 
entirely  destroyed  by  fire.  At  the  time  of  the  fire  the  space  between 
the  stacks  of  lumber  in  the  yard  and  the  planer,  which  was  a  wood- 
working establishment,  was  128  feet,  and  no  greater  space  than  this  had 
been  maintained  at  any  time  subsequent  to  the  issuance  of  the  policy. 
Some  time  in  March,  1899,  appellee^s  agent,  W.  H.  Crouch,  who  resides 
at  Nacogdoches,  Texas,  about  sixty  miles  from  Mobile,  where  the  lum- 
ber yard  was  located,  received  a  letter  from  W.  E.  Trotti  asking  for  in- 
surance upon  lumber  stacked  in  his  yard.  In  accordance  with  the  re- 
quest contained  in  this  letter  said  agent  issued  three  policies  of  insur- 
ance covering  said  lumber,  one  of  said  policies  being  for  $5000  in  the 
Liverpool  and  London  and  Globe  Company,  and  two  being  for  $2500 
each  in  other  companies.  This  $5000  policy,  which  was  issued  on 
March  27,  1899,  contained  the  "200  feet  clear  space  clause"  and  was 
identical  in  terms  with  the  policy  sued  on  in  this  case.  At  the  time  the 
March  policy  was  issued  appellee's  agent  had  never  inspected  appellant's 
lumber  yard  and  did  not  know  that  a  200  feet  clear  space  was  not  main- 


104  27  Texas  Civil  Appeals  Keports.        [Ist  District, 

tained  in  said  yard  as  required  by  the  terms  of  the  policy,  and  as  a  mat- 
ter of  fact  the  planer  had  not  then  been  built.  Some  time  in  May,  1899, 
Crouch  received  a  second  letter  from  Trotti  asking  that  the  insurance 
policies  on  the  lumber  issued  in  March  be  canceled  and  that  the  same 
amount  of  insurance  be  placed  on  his  mill.  In  response  to  this  letter 
Crouch  went  to  Mobile,  canceled  the  policies  on  the  lumber,  and  after 
examining  the  mill  arranged  to  write  insurance  on  it  for  $10,000  in  lieu 
of  the  canceled  insurance  on  the  lumber.  The  rate  of  insurance  on  the 
mill  was  5^  per  cent  and  the  rate  on  the  lumber  under  the  canceled 
policies  had  been  2%  per  cent.  The  policies  on  the  mill  were  issued 
on  the  16th  of  May.  Crouch  testified  that  when  he  inspected  the  mill 
on  the  16th  of  May  for  the  purpose  of  issuing  the  policies  on  it,  he  paid 
no  particular  attention  to  the  lumber  or  its  situation,  as  he  was  not  then 
contemplating  writing  insurance  on  the  lumber,  and  had  taken  up  the 
policies  theretofore  existing  in  his  company  on  said  property.  The  only 
time  the  agent  of  appellee  ever  saw  the  lumber  was  on  the  16th  of  May, 
when  he  inspected  the  mill.  The  witness  Ferguson,  who  was  the  man- 
ager of  the  mill,  testified  for  appellant  that  when  Crouch  came  to  Mobile 
to  investigate  the  mill  proper^  he,  Ferguson,  told  him  that  they  would 
later  on  want  some  insurance  on  the  lumber,  and  that  Crouch  stepped 
the  distance  between  the  property  for  the  purpose  of  taking  insurance 
on  the  mill  and  on  the  lumber ;  and  that  at  that  time  the  clear  space  be- 
tween the  lumber  and  the  planer  was  about  fifty  feet,  and  that  Crouch 
told  him  that  if  the  clear  space  was  200  feet  he  could  give  him  a  1  per 
cent  rate,  but  that  as  then  situated  the  rate  would  be  2  3-4  per  cent. 
The  regular  rate  on  the  lumber  as  testified  by  Crouch  was  2  3-4  per  cent 
with  a  200  feet  clear  space,  and  if  the  clear  space  was  only  fifty  feet  the 
rate  would  have  been  from  5  to  7  per  cent. 

On  the  31st  of  May  Trotti  again  wrote  Crouch  asking  him  to  issue 
an  additional  $5000  on  the  mill  for  the  benefit  of  appellant.  To  this 
letter  Crouch  replied  that  his  companies  would  not  issue  insurance  on 
the  mill  payable  to  a  third  party,  and  suggesting  that  he  take  out  the 
additional  ipsurance  desired  on  the  lumber.  Trotti  assented  to  this, 
and  the  policy  sued  on  was  issued  by  Crouch  and  mailed  to  Trotti  on 
June  5th.  Trotti  did  not  examine  the  policy  but  forwarded  it  at  once 
to  appellant  who,  without  examination  of  its  contents,  placed  it  in  his 
safe,  and  neither  Trotti  nor  appellant  knew  that  the  policy  contained  the 
**200  feet  clear  space  clause*'  until  after  the  property  was  destroyed. 
The  rate  charged  in  this  policy  was  2  3-4  per  cent.  The  clear  space 
clause  appeared  in  the  body  of  the  policy  as  copied  in  the  record,  and 
while  the  evidence  shows  that  it  was  attached  to  the  policy,  it  appears 
to  have  been  printed  upon  the  same  piece  of  paper  which  contains  the 
description  of  the  property  insured  and  appears  in  its  proper  connec- 
tion in  the  policy,  so  that  the  entire  policy  reads  as  a  complete  and  con- 
nected whole.  We  think,  under  the  facts  appearing  in  the  record,  this 
clause  must  be  regarded  as  a  warranty,  and  the  doctrine  announced  in 
Goddard  v.  Insurance  Company,  67  Texas,  09,  and  Insurance  Company 
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T.  McKinley,  14  Texas  Civil  Appeals^  11,  has  no  application.    Insur- 
ance Co.  V.  Cary,  31  S.  W.  Rep.,  321. 

We  do  not  think  the  evidence  as  above  set  out  raises  the  issue  of  fraud 
or  mistake  on  the  part  of  the  agent  of  the  appellee  in  inserting  in  the 
policy  the  200  feet  clear  space  clause,  nor  of  the  waiver  of  said  clause 
by  appellee.  Given  its  strongest  probative  force  the  evidence  for  appel- 
lant would  only  show  that  the  agent  of  appellee  three  weeks  or  more 
before  the  issuance  of  this  policy  knew  that  there  was  not  a  200  foot 
clear  space  between  the  planer  and  *the  lumber  as  it  was  then  situated, 
and  told  the  agent  of  the  insured  that  if  his  principal  took  out  a  policy 
on  the  lumber  as  it  was  then  situated  the  rate  would  be  2%  per  cent, 
but  that  if  there  was  a  200  foot  clear  space  the  rate  woidd  be  only  1  per 
cent.  It  does  not  appear  that  this  statement  was  ever  communicated 
to  Trotti,  and  when  he  wrote  to  Crouch  and  obtained  the  insurance  noth- 
ing appears  to  have  been  said  in  regard  to  the  clear  space  clause  nor  as 
to  the  existing  location  of  the  lumber  with  reference  to  the  planer.  The 
rate  at  which  the  policy  was  issued  was  the  rate  theretofore  paid  by 
Trotti  for  a  simiilar  policy  and  was  the  usual  rate  for  risks  of  this  char- 
acter where  the  200  feet  clear  space  was  required.  The  clear  space 
clause  appeals  plainly  on  the  face  of  the  policy  and  as  a  part  thereof,  and 
Trotti  will  not  be  heard  to  say  that  he  did  not  know  the  contents  of  the 
poHcy.    Insurance  Co.  v.  Holcomb,  89  Texas,  404. 

We  think  the  evidence  wholly  fails  to  show  fraud  or  mistake  on  the 
part  of  the  appellee's  agent,  and  that  no  waiver  of  the  clear  space 
clause  can  be  implied  from  said  evidence.  We  are  further  of  opinion 
that  if  this  evidence  was  sufficient  to  show  an  implied  agreement  be- 
tween appellee's  agent  and  the  insured  made  prior  to  the  written  con- 
tract of  insurtoce  that  the  clear  space  clause  in  the  policy  would  be 
waived,  such  evidence  would  be  inadmissible  for  the  purpose  of  contra- 
dicting the  terms  of  the  written  contract.  Insurance  Co.  v.  Prather,  2 
Texas  Ct.  Eep.,  274;  62  S.  W.  Rep.,  89;  Insurance  Co.  v.  Post,  2  Texas 
Ci  Rep.,  327;  62  S.  W.  Rep.,  140. 

The  evidence  in  this  case  as  to  the  failure  of  the  insured  to  comply 
with  his  warranty  as  to  the  clear  space  clause  being  undisputed,  the  trial 
court  properly  instructed  the  jury  to  return  a  verdict  for  the  defendant, 
and  the  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  New  Orleans  Railway  Company  v.  Chris.  Mortensen. 

Decided  November  29,  1901. 

l.—^Negiligenoe— Charge  of  Court— Defining  Issues. 

Where  the  charge  fails  to  define  for  the  jury  the  issues  of  the  case,  merely- 
referring  to  the  petition  for  the  acts  of  negligence  alleged  as  the  grounds  of  re- 
covery, but  the  issues  are  so  clearly  made  by  the  pleadings  and  evidence  that 
the  jury  could  not  have  been  misled  by  such  omission,  there  is  no  reversible 
error. 

2. — Same— Railroads— Reasonable  Care — Violation  of  Rules  by  Employe. 

In  an  action  for  damages  by  a  railroad  engineer  for  personal  injuries  re- 
sulting from  a  collision  with  another  train,  the  court  correctly  charged  that 
if  plaintiff  violated  a  rule  of  defendant  company  and  his  injuries  were  the  re- 
sult thereof,  he  would  not  be  debarred  from  recovering  if  the  jury  belieyed  under 
all  the  circumstances  a  reasonably  prudent  person  would  have  done  as  plaintiff 
did.     See  evidence  held  to  warrant  such  instruction. 

8. — Same — Several  Acts  of  Negligence. 

The  court  properly  refused  a  requested  charge  submitting  two  acts  of  neg- 
ligence, the  existence  of  either  of  which  would  render  the  defendant  liable,  and 
instructing  the  jury  that  failure  to  establish  each  and  all  of  the  acts  of  negli- 
gence enumerated  would  defeat  a  recovery. 

4. — Same — Charge  on  Weight  of  Evidence. 

In  an  action  by  an  engineer  for  personal  injuries,  where  the  defendant  com- 
pany claimed  that  plaintiff  was  negligent  in  entering  the  yard  without  giving 
any  signals  or  having  his  engine  under  control,  although  it  had  been  customary 
for  such  trains  to  stop  at  the  station  there  for  water,  and  plaintiff  knew  or 
ought  to  have  known  of  such  custom,  and  the  evidence  showed  that  plaintiff's 
orders  gave  him  a  free  track  and  that  no  signals  were-  displayed  by  the  train  in 
front  of  him,  the  court  correctly  refused  to  charge  that,  from  the  undisputed 
evidence,  it  was  customary  for  trains  to  stop  at  Uie  station  there  for  the  pur- 
pose of  taking  water,  and  that  if  plaintiff  knew  and  disregarded  such  custom, 
and  in  so  doing  failed  to  exercise  ordinary  care,  he  could  not  recover,  as  such 
charge  was  on  the  weight  of  evidence,  not  in  response  to  the  pleadings,  and 
singled  out  one  issue  of  negligence  among  several  others. 

6.— Same— ^Evidence. 

Plaintiff  was  properly  allowed  to  testify  that  he  had  his  train  under  control, 
and  to  explain  the  meaning  of  "having  the  train  under  control." 

6. — Same. 

Testimony  of  other  engineers  running  engines  over  the  road,  as  to  where 
they  usually  shut  off  steam,  applied  the  air,  and  slowed  up  on  approaching  the 
station  in  question,  was  correctly  excluded  as  not  admissible  for  the  purpose  of 
showing  where  plaintiff  should  have  commenced  to  slow  up,  since  this  should 
properly  be  shown  by  such  facts  as  the  weight  of  the  engine,  number  of  cars, 
grade,  speed  of  th^  train,  and  the  like. 

Appeal  from  Harris.    Tried  below  before  Hon.  Charles  E.  Aihe. 

Baker,  Boits,  Baker  &  Lovett  and  A.  L,  Jackson,  for  appellant. 

Fisher,  Sears  &  Sherwood  and  J.  R.  Norton,  for  appellee. 

6ARKETT,  Chief  Justice. — This  action  was  brought  in  the  District 
Court  of  Harris  County  by  Chris.  Moiiesen,  as  plaintiff,  against  the 
Texas  &  New  Orieans  Railroad  Company,  as  defendant,  to  recover  dam- 
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ages  for  personal  injuries  received  by  the  plaintiff  in  the  collision  of  a 
fTdght  train  drawn  by  a  locomotive  operated  by  the  plaintiff,  as  engi* 
neer,  with  the  rear  end  of  another  freight  train  on  defendant's  track 
at  &)ur  Lake  Station.  The  petition  alleged  that  the  collision  and  in- 
juries were  the  result  of  the  negligence  of  the  defendant  in  the  failure 
of  its  employes  in  charge  of  the  train  in  front  to  comply  with  certain 
roles  of  the  defendant  adopted  for  the  operation  of  its  trains.  These 
roles  were  set  out  in  the  petition,  and  it  was  alleged  that  the  violation 
of  each  of  them  caused  or  contributed  towards  the  injuries  of  plaintiff* 
After  general  demurrer  and  general  denial,  contributory  negligence  was 
specially  pleaded  by  the  defendant,  that  (1)  plaintiff  fell  asleep,  or 
through  other  inattention  failed  to  keep  a  lookout  for  signal  or  other 
lights;  (2)  by  the  exercise  of  ordinary  care  he  should  have  known  that 
signals  were  displayed  at  Sour  Lake  station  to  slow  up  and  stop 
his  train,  and  that  he  disregarded  such  signals;  (3)  he  disregarded  rule 
328,  which  was  set  out,  requiring  freight  trains  to  approach  and  pass  all 
stations  carefully  and  under  full  control,  expecting  to  find  the  main 
track  inside  of  the  yard  limit  bounds  occupied  by  trains  doing  work ;  and 
(4)  he  permitted  his  locomotive  to  enter  the  yard  at  Sour  Lake  without 
giving  any  signals  and  without  controlling  or  attempting  to  control  the 
locomotive,  although  it  has  been  customar3r  for  such  trains  to  stop  at  the 
station  for  water,  and  plaintiff  knew  or  ought  to  have  known  of  such  cus- 
tom. There  was  a  trial  by  jury  which  residted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $8500. 

The  injuries  complained  of  in  the  petition  were  received,  as  alleged, 
on  December  10,  1899,  about  3  o^clock  a.  m.,  in  a  collision  between  two 
fright  trains  on  the  defendant's  railroad  at  Sour  Lake  station,  and  the 
plaintiff  sustained  damages  to  the  amount  for  which  he  recovered  judg- 
ment The  colliding  trains  were  sections  1  and  2  of  No.  246,  and  both 
were  running  east  from  Houston.  Plaintiff  was  in  the  employment  of 
the  defendant  as  a  locomotive  engineer,  and  was  in  charge  of  and  op- 
erating the  engine  drawing  section  2.  Section  1  left  Houston  about 
7  o'clock  p.  m.,  December  9th,  and  section  2  left  an  hour  later.  There 
was  no  train  between  them.  At  Liberty,  a  station  twenty-one  miles  west 
of  Sour  Lake,  section  2  came  in  sight  of  section  1,  but  waited  there  until 
a  helper  engine  pushed  section  1  over  a  grade  called  Ames*  Hill,  about 
sixteen  miles  west  from  Sour  Lake,  and  returned  to  Liberty  to  help  plain- 
tifPs  train  over,  which  put  section  1  from  forty-five  to  fifty-five  minutes 
ahead  of  section  2.  At  Sour  Lake  station  was  a  water  tank  about  125 
feet  west  of  the  depot  building,  and  a  cattle  guard  a  little  over  1000  feet 
west  of  the  water  tank.  There  were  sidings  extending  both  east  and 
west  from  the  station.  The  track  is  straight  west  of  Sour  Lake  for 
several  miles.  Plaintiff's  orders  gave  him  the  right  of  way  into  Sour 
Lake  station  and  a  free  track  to  the  station  and  for  three-fourths  of  a 
mile  beyond.    He  testified : 

*T  kept  a  proper  lookout  all  the  time  prior  to  the  collision,  and  on 
the  engine  with  me  was  the  fireman  of  my  locomotive,  and  also  the' 
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head  brakeman  of  our  train  was  on  the  engine.  There  was  a  curve 
sbout  two  and  a  half  miles  east  of  Devers,  and  when  I  turned  the  curve 
at  Devers  there  was  still  no  train  in  sight  ahead  of  me.  When  I  got  to 
the  mile  board  west  of  Sour  Lake  station  I  put  my  head  out  of  the  win- 
dow to  look  for  the  station,  and  I  told  the  fireman  that  I  was  going  to 
stop  at  the  station  to  get  water.  I  had  a  heavy  train^  and  I  saw  the  red 
station  light.  The  station  light  is  a  reversible  light,  and  always  shows 
red  until  reversed.  There  were  no  other  lights  displayed  at  the  station, 
or  indicating  the  presence  of  a  train  near  the  station,  and  if  there  had 
been,  I  could  have  seen  them.  Just  about  that  time  the  fireman  was 
about  to  put  in  more  coal  into  the  firebox  of  our  engine ;  he  was  a  green 
hand,  and  he  was  imnecessarily  using  a  great  deal  of  coal.  I  turned 
aroimd  toward  him  and  sought  to  attract  his  attention  by  motioning 
my  hand  in  order  to  check  him  from  putting  in  more  coal.  I  was  thus 
occupied  for  some  five  or  six  seconds,  and  then  turned  and  put  my  hand- 
on  the  throttle  to  shut  off  steam,  when  my  engine  struck  the  caboose  or 
hindmost  car  of  section  No.  1." 

Section  1  was  standing  still  on  the  main  track  with  its  caboose  just 
west  of  the  cattle  guard.  Reconciling  the  conflict  in  tlie  evidence  by  giv- 
ing proper  effect  to  the  verdict  of  the  jury,  we  find  that  plaintiff  had  his 
train  under  control,  and  was  using  due  care  in  approaching  the  station, 
and  that  the  collision  occurred  without  fault  or  negligence  on  his  part, 
but  was  the  result  of  the  negligence  of  the  defendant's  employes  in 
charge  of  section  1  in  failing  to  give  the  signals  and  setting  the  lights 
on  the  rear  end  of  the  caboose,  as  required  by  the  rules  of  the  company. 
The  following  are  the  rules  of  the  company  the  disobedience  of  which 
by  its  employes  was  alleged  in  the  petition  to  have  been  negligence  on 
the  part  of  the  defendant  from  which  plaintiff's  injuries  resulted.  They 
were  put  in  evidence  by  the  plaintiff: 

"97.  When  a  freight  train  is  detained  at  any  of  its  usual  stops  more 
than  three  minutes,  where  the  rear  of  the  train  can  be  plainly  seen  from 
a  train  moving  in  the  same  direction  at  a  distance  of  at  least  fifteen  tel- 
egraph poles,  the  flagman  must  go  back  with  danger  signals  not  less 
than  one  pole,  and  as  much  further  as  may  be  necessary  to  protect  his 
train ;  but  if  the  rear  of  his  train  can  not  be  plainly  seen  at  a  distance  of 
at  least  fifteen  telegraph  poles,  or  if  it  stops  at  any  point  that  is  not  its 
usual  stopping  place,  the  flagman  must  go  back  far  enough  to  be  seen 
from  a  train  moving  in  the  same  direction  when  it  is  at  least  fifteen 
telegraph  poles  from  the  rear  of  his  own  train,  and  if  his  train  should 
he  detained  until  within  ten  minutes  of  the  time  of  a  passenger  train 
moving  in  the  same  direction,  he  must  be  governed  by  rule  99." 

"No.  34.     Each  train  running  after  sunset,  or  when  obscured  by  fog 
or  other  cause,  must  display  the  headlight  in  front,  and  two  or  more^ 
red  lights  in  the  rear;  yard  engines  must  display  two  green  lights  instead 
of  red,  except  when  provided  with  a  headlight  on  both  front  and  rear." 

'*Eule  23.  Conductors,  engineraen,  flagmen,  brakemen,  station  agents, 
telegraph  operators,  switchmen,  switch  tenders,  track  foremen,  road  and 
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bridge  watchmen,  and  all  other  employes  whose  duties  may  require  them 
to  gi?e  signals^  must  provide  themselves  with  the  proper  appliances,  and 
keep  them  in  good  order,  and  always  ready  for  immediate  use." 

"Rule  24.    Flags  of  the  proper  color  must  be  used  by  day,  and  lamps* 

of  the  proper  color  by  night,  or  whenever  from  fog  or  other  cause  the 

day  signals  can  not  be  clearly  seen.^ 

*Tlule  27.     White  signifies  safety;  and  is  a  signal  to  go  on.*^ 

"Rule  78.    All  signals  must  be  used  strictly  in  accordance  with  the 

mles,  and  train  men  and  engine  men  must  keep  a  constant  lookout  for 


The  defendant  put  in  evidence,  among  other  rules,  the  following: 
"No.  32.     A  flag  or  lamp  swung  across  the  track,  a  hat  or  any  object 
waived  violently  by  any  person  on  the  track,  signifies  danger,  and  is  s. 
signal  to  stop." 
"No.  59.    A  lamp  swung  across  the  track  is  a  signal  to  stop." 
"No.  328.     Freight  trains  and  work  extras  must  approach  and  pass- 
all  stations  carefully,  with  train  under  full  control,  expecting  to  find 
mam  track  inside  of  yard  limit  boards  occupied  by  trains  doing  work. 
Irregular  trains  and  regular  trains  not  on  time  will  run  carefully  and 
look  out  for  switch  engines  inside  of  yard  limit  post." 

In  submitting  the  case  to  the  jury  the  court  did  not  in  his  charge  set 
out  for  them  the  acts  of  negligence  pleaded,  but  instructed  them  that  if 
the  injuries  were  caused  as  the  proximate  result  of  any  or  either  of  tlie 
acts  allied  by  the  plaintiff  on  the  part  of  the  defendant's  servants  or 
agents,  and  that  such  acts  constituted  negligence,  to  find  for  the  plain* 
tiff.  The  court  should  have  defined  for  the  jury  the  issues  made  by 
the  pleading  and  the  evidence,  and  not  referred  them  to  the  i>etition,. 
but  we  do  not  think  any  injury  resulted  to  the  defendant  from  the 
omission  to  do  so  in  this  case,  because  the  issues  were  clearly  made  by 
the  pleadings  and  the  evidence  as  a  violation  of  the  rules  of  the  de- 
fendant by  its  employes  in  charge  of  train  section  1  in  failing  to  have 
out  red  lights  on  the  rear  end  of  the  train  and  in  the  failure  of  the  rear 
brakeman  to  go  back  a  telegraph  pole  and  make  the  proper  signal  with 
a  lantern,  and  the  jury  could  not  have  been*  misled  by  the  omission. 
Besides,  in  several  of  the  instructions  requested  by  the  defendant  refer- 
ence was  made  to  the  allegations  of  the  petition  for  the  particulars  of 
negligence.  The  court  also,  in  his  charge  to  the  jury  in  presenting  the 
defense,  very  clearly  defined  the  issues ;  so  no  injury  could  have  resulted 
to  defendant,  certainly  none  of  which  it  is  in  a  position  to  complain. 
There  is  no  evidence  that  the  plaintiff  was  misled  by  the  use  of  a  white 
light,  but,  as  above  stated,  the  issues  of  negligence  were  otherwise  clearly 
defined,  and  the  defendant  asked  special  instructions  embodying  the  error 
complsdned  of. 

ITie  second  assignment  of  error  is  based  upon  the  seventh  paragraph 
of  the  court's  main  charge,  which  instructed  the  jury  that  if  the  plain- 
tiff violated  a  rule  of  the  defendant  and  his  injuries  were  the  result  of 
such  violation,  he  would  not  be  debarred  from  recovering  on  account 
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thereof,  if  the  jury  should  believe  under  all  the  circumstances  a  reason- 
ably prudent  person  would  have  done  as  plaintiff  diJ.  As  admitted  by 
counsel  in  their  brief,  the  doctrine  of  this  charge  in  the  abstract  is  cor- 
lect  according  to  the  decision  of  the  Supreme  Court  in  Eailway  v. 
Adams,  94  Texas  — ,  but  it  is  contended  that  there  is  no  evidence  to 
warrant  the  finding  that  a  reasonably  prudent  person  would  have  vio- 
lated the  rules  of  defendant  alleged  in  its  answer.  We  deem  it  unnec- 
■essary  to  set  out  the  evidence  here,  but  there  was  evidence  to  the  effect 
that  the  plaintiff  had  the  right  of  way  and  a  free  track  to  the  end  of 
the  switch,  three-fourths  of  a  mile  east  of  the  station ;  that  he  left  lib- 
erty, twenty-one  miles  west,  at  least  f ory-five  minues  behind  section  1 ; 
that  it  was  his  purpose  to  stop  for  water  at  the  tank  west  of  the  station ; 
that  his  train  was  under  full  control;  and  that  there  were  no  signal 
lights  across  the  track,  or  upon  the  caboose  of  the  train.  Intending  to 
•stop,  it  was  not  necessary  for  him  to  sound  the  whistle ;  he  was  running 
•carefully,  and  xmder  his  orders  it  was  not  necessary  for  him  to  be  on 
the  lookout  for  a  switch  engine  inside  the  yard  limit  boards  as  specified 
in  the  rule.  From  what  has  already  been  said  it  will  be  seen  that 
the  third  assignment  can  not  be  sustained. 

The  fourth  assignment  of  error  complains  of  the  refusal  of  the  court 
to  give  the  defendant's  special  charge  number  2  which  undertook  to  set 
out  the  special  acts  of  negligence  for  which  the  defendant  would  be 
liable.  It  is  contended  that  this  should  have  been  given  because  as 
to  some  of  the  acts  charged  in  the  petition,  there  was  no  evidence.  Two 
acts  of  negligence  were  to  be  submitted  to  the  jury  by  this  instruction, 
to  wit,  the  failure  to  fiag  or  signal  the  approaching  train,  and  the  failure 
to  have  signal  lights  displayed  on  the  caboose  of  the  train  in  front.  If 
the  injuries  resulted  from  either  of  these  acts  of  negligence  the  de- 
fendant would  have  been  liable;  yet  the  court  was  requested  to  instruct 
the  jury  that  unless  they  should  find  from  the  evidence  the  existence 
of  each  and  all  of  the  allegations  enumerated,  they  would  return  a 
verdict  in  favor  of  the  defendant.  The  requested  instruction  was  er- 
roneous, and  should  not  have  been  given.  The  instructions  requested, 
as  shown  by  the  fifth  and  sixth  assignments  of  error,  were  fully  covered 
in  the  main  charge  of  the  court,  and  it  was  unnecessary,  if  it  would  not 
have  been  improper,  to  repeat  the  matters  embraced  therein.  We  think 
there  was  no  error  in  refusing  the  special  instruction  copied  in 
the  seventh  assignment  of  error.  It  informs  the  jury  that  it 
appeared  from  the  undisputed  evidence  that  it  was  customary 
for  trains  to  stop  at  Sour  Lake  for  the  purpose  of  taking  water, 
ttnd  instructed  them  that  if  they  believed  from  the  evidence  that 
the  plaintiff  knew  of  such  custom  and  ignored  or  disregarded  the  same, 
and  in  so  doing  failed  to  exercise  ordinary  care  and  thereby  contributed 
to  his  own  injury,  to  return  a  verdict  in  favor  of  the  defendant.  This 
instruction  is  upon  the  weight  of  the  evidence.  The  allegation  of  neg- 
ligence on  the  part  of  the  plaintiff  contained  in  the  answer  was  that  of 
•entering  the  yard  without  giving  any  signals,  or  controlling  or  attempt- 
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ing  to  control  his  engine,  although  he  knew  or  might  have  known  of  a 
custom  for  trains  to  stop  at  the  tank  to  take  water.  Plaintiff's  orders 
gBje  him  a  free  track,  and  the  testimony  tended  to  show  that  no  signals 
were  displayed  or  given  by  the  train  in  front,  and  to  have  given  the  re- 
quested instruction  would  not  have  been  in  response  to  the  pleading,  but 
would  have  singled  out  one  fact  among  several  upon  the  issue  of  negli- 
gence or  not  on  the  part  of  plaintiff  in  approaching  the  station.  There 
was  no  error  in  allowing  the  plaintiff  to  testify  that  he  had  his  train 
under  control,  and  to  explain  the  meaning  of  ^^having  the  train  under 
control/'  The  rule  was  necessarily  terse  and  technical,  and  while  it 
would  be  fully  understood  by  railroad  men  operating  a  train,  a  jury 
would  not  perhaps  have  a  clear  idea  of  what  was  meant.  Plaintiff  was 
shown  to  be  competent  to  testify  as  to  the  meaning  of  the  expression. 
No  injury  in  any  event  could  have  resulted  from  the  admission  of  the 
evidence.  The  proffered  testimony  of  Field  and  French,  engineers  run- 
ning locomotives  over  defendant's  road,  as  to  where  they  usually  shut 
off  steam,  applied  the  air,  and  slowed  up  on  approaching  Sour  Lake 
from  the  west,  was  properly  excluded.  If  the  defendant  desired  to  show 
where  the  plaintiff  should  have  commenced  to  slow  up  it  would  have 
been  proper  to  do  so  by  showing  a  number  of  facts,  such  as  the  weight 
of  the  engine,  the  number  of  cars  in  the  train,  the  grade,  the  speed  of 
the  train,  and  other  facts.  Certainly  not  by  showing  where  tliese  two 
witnesses  generally  commenced. 

The  tenth  assignment  of  error  is  addressed  to  the  facts  of  the  case. 
If  the  plaintiff's  testimony  is  true,  and  it  is  so  established  by  tJie  ver- 
dict, the  caboose  of  the  stationary  train  was  standing  in  total  darkness 
on  the  main  track  over  1000  feet  from  the  station,  at  a  place  where  he  had 
no  reason  to  expect  it  to  be.  He  was  keeping  a  proper  lookout  consistent 
with  the  duties  he  owed  to  the  operation  of  the  engine,  and  in  absence  of 
the  lights  and  signals  which  he  had  the  right  to  expect  under  the  rules, 
he  was  not  negligent  in  assuming  that  the  track  was  clear  as  shown  by 
his  orders.  The  fact  that  trains  were  in  the  habit  of  stopping  at  that 
station  to  take  water,  and  that  plaintiff  knew  of  such  custom,  was  onlj 
one  fact  out  of  a  numl)^r  of  others  bearing  upon  the  question  of  negli- 
gence, and  is  overborne  by  the  facts  that  the  plaintiff's  orders  gave  him 
a  clear  track ;  that  section  1  was  nearly  an  hour  ahead  of  him ;  that  no 
lights  were  displayed ;  and  that  he  had  his  train  under  control,  and  that 
the  caboose  which  he  ran  into  was  over  1000  feet,  or  about  forty-five 
car  lengths,  from  the  water  tank.  As  already  stated,  we  find  that  the 
verdict  of  the  jury  is  fully  supported  by  the  evidence,  and  finding  no 
error  for  which  the  judgment  should  be  reversed,  it  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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D.  L.  Wyldb  et  al.  v.  J.  W.  Capps  et  al. 

Decided  November  21,  190L 

1.— Injimctio]i--6eiieial  Demnrrei. 

Where  the  exceptions  to  a  petition  for  injunction  assert  merely  that  ''there 
is  no  equity  shown  in  the  bill  and  no  cause  of  action  sufficient  to  give  jurisdic- 
tion to  an  equity  court,  and  plaintiff  has  a  full  and  adequate  remedy  at  law," 
this  amunts  to  nothing  more  than  a  general  demurrer. 

2. — Same — Sale  of  Homestead. 

That  an  injimction  will  lie  to  restrain  an  execution  sale  of  the  homestead  la 
now  well  settled. 

8.— Same— Pleading— Petition  Held  Sufficient 

A  petition  showing  affirmatively  that  the  property  the  sale  of  which  is 
sought  to  be  enjoined  is  the  homestead  of  plaintiff's,  and  negativing  the  fact 
that  the  judgment  upon  which  the  writ  issued  constituted  any  lien  upon  the 
property,  is  good  as  against  a  general  demurrer. 

Appeal  from  Chambers.     Tried  below  before  Hon.  L.  B.  Hightower. 

J,  S.  Gregory,  for  appellant. 

Jackson  &  Hightower,  for  appellees. 

PLEASANTS,  Associate  Justice. — Appellees,  J.  W.  and  Maggie  C. 
Capps,  brought  this  suit  to  enjoin  the  sale  by  appellants  under  execution 
of  property  claimed  by  appellees  as  their  homestead.  The  petition  for 
injunction  alleges  that  plaintiffs  are  husband  and  wife,  and  are  the 
owners  of  lot  20,  in  block  44,  in  the  town  of  Stowell,  Texas;  that  said 
lot  was  purchased  by  them  on  the  28th  day  of  December,  1899,  with  the 
intention  of  making  it  their  homestead;  that  immediately  after  their 
purchase  of  said  lot  they  erected  a  building  thereon,  and  took  possession 

of  and  occupied  the  same  as  their  home  until  the day  of  March, 

1900 ;  that  on  the day   of   March,    1900,   the   defendants,   D.  L. 

Wylde  and  Louis  Wylde,  claiming  an  indebtedness  of  some  kind  against 
the  plaintiff  J.  W.  Capps,  and  being  advised  by  and  acting  in  conspiracy 
with  the  defendant  J.  S.  Gregory,  with  the  view  of  harassing  and  an- 
noying the  plaintiffs,  and  especially  with  the  view  of  coercing  and  intim- 
idating the  plaintiff  J.  W.  Capps  to  pay  off  and  discharge  said  indebt- 
edness, filed  suit  against  said  J.  W.  Capps  in  Justice  Court  for  precinct 
No.  7  of  Chambers  County,  and  caused  ai  writ  of  attachment  to  be  issued, 
and  instigated  and  caused  the  defendant  A.  P.  Burke,  constable  of  said 
precinct,  to  levy  said  writ  upon  said  lot  and  premises,  the  homestead  of 
plaintiffs  as  aforesaid,  and  to  take  forcible  possession  of  said  premises 
and  exclude  plaintiffs  therefrom;  that  at  the  time  said  writ  of  attach- 
ment was  issued  and  levied  as  aforesaid  each  and  all  of  said  defendants 
well  knew  that  said  premises  were  plaintiffs'  homestead,  and  have  well 
known  ever  since  the  levy  of  said  writ  that  said  premises  constituted  the 
homestead  of  plaintiffs,  and  was  so  avowedly  claimed  by  them,  but  not- 
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withstanding  their  knowledge  of  such  facts  said  defendants  have  con- 
tinued and  still  continue  to  act  together  and  conspire  with  each  other 
to  forcibly  and  unlawfully  withhold  possession  of  said  premises  from 
plaintiffs.  The  petition  then  alleges  that  plaintiffs  have  been  greatly 
damaged  by  the  said  wrongful  acts  of  said  defendants^  setting  out  the 
various  items  of  damage  claimed^  and  prays  judgment  therefor^  and  con- 
tains the  following  additional  allegations: 

"Said  plaintiffs  further  represent  unto  your  honor  that  said  defend- 
ants, D.  L.  Wlyde  and  Louis  Wylde,  composing  the  firm  of  D.  L.  Wylde 
t  Son,  claiming  an  indebtedness  against  the  said  plaintiff  J.  W.  Capps 
in  the  sum  of  $140^  have  caused  an  execution  to  be  issued  out  of  the  Jus- 
tice Court  of  precinct  No.  7  of  Chambers  County,  Texas,  and  have  caused 
the  said  defendant  John  L.  Frost,  sheriff  of  said  county,  to  levy  the 
same  upon  lot  No.  20  in  block  No.  44  in  the  town  of  Stowell,  Chambers 
County,  Texas,  which  property  constituted,  and  long  prior  to  the  levy 
of  said  execution  did  constitute,  the  homestead  of  plaintiffs,  and  that 
the  said  defendant  J.  S.  Gregory  conspired  with  and  instigated  the  said 
D.  L.  Wylde  and  Louis  Wylde  to  levy  said  writ  of  executioii  upon  said 
property,  and  that  the  said  D.  L.  Wylde  and  Louis  Wylde  and  the  said 
J.  S.  Gregory  are  now  insisting  that  said  sheriff,  John  L.  Frost,  sell  said 
bt,  the  homestead  of  said  plaintiff,  under  said  writ  of  execution,  and 
that  said  sheriff  has  posted  up  notices  of  sale  of  said  lot  and  advertised 
same  for  sale,  as  under  said  writ  of  execution,  on  the  3d  day  of  July, 
1900,  and  unless  restrained  and  enjoined  by  your  honor's  most  gracious 
writ  of  injunction,  said  sheriff  will  proceed  to  sell  said  premises  on  the 
said  3d  day  of  July,  1900,  in  absolute  disregard  of  the  rights  of  the 
plaintiffs  and  their  homestead  privileges  as  aforesaid,  and  in  vio- 
lation of  the  Constitution  and  laws  of  this  State,  and  unless  re- 
strained and  enjoined  by  your  honor's  most  gracious  writ  of  injunction . 
the  said  defendants,  D.  L.  Wylde  and  Louis  Wyldo,  and  J.  S.  Gregory 
will  continue  to  instigate  and  urge  said  sheriff  to  sell  their  said  home- 
stead under  said  writ  of  execution,  and  will  cause  him  to  in  fact  sell  the 
same,  and  will  cause  other  writs  of  execution  to  be  levied  upon  plaintiffs' 
said  homestead,  and  will  insist  that  sales  of  the  same  be  made  under  such 
writs,  and  will  continue  to  harass  and  annoy  and  damage  plaintiffs,  and 
that  said  constable,  A.  P.  Burke,  unless  restrained  and  enjoined  by  your 
honor's  most  gracious  writ  of  injunction,  will  levy  other  writs  of  execu- 
tion upon  plaintiffs'  said  homestead  and  sell  the  same  thereunder,  which 
he  is  now  threatening  to  do ;  and  that  unless  restrained  and  enjoined  by 
your  honor's  most  gracious  writ  of  injunction  each  and  all  of  said  de- 
fendants will  continue  to  exclude  plaintiffs  from  their  said  homestead 
and  to  unlawfully  withhold  same  from  them,  in  disregard  of  their  right 
of  possession  to  said  premises  as  their  homestead  and  in  violation  of  the 
Constitution  and  laws  of  this  State. 

"Wherefore  plaintiffs  pray  for  your  honor's  most  gracious  writ  of  in- 
junction, restraining  and  enjoining  the  said  John  L.  Frost,  sheriff  as 
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aforesaid,  from  selling  their  said  homestead  under  said  writ  of  execution, 
as  he  has  threatened  and  advertised  to  do,  and  will  do,  unless  restrained 
and  enjoined,  and  restraining  and  enjoining  the  said  defendants,  D.  L. 
Wylde  and  Louis  Wylde  and  J.  S.  Gregory,  from  urging  said  sheriflE  to 
sell  their  said  homestead,  and  from  urging  and  insisting  upon  any  other 
person  selling  the  same  under  execution  or  otherwise,  and  restraining 
the  said  defendant,  A.  P.  Burke,  from  levying  any  writ  of  execution 
upon  their  said  premises,  or  from  in  any  manner  interfering  with  the 
same.  And  plaintiff  further  prays  that  each  and  all  of  said  defendants 
be  restrained  and  enjoined  from  in  any  maimer  interfering  with  said 
premises  by  excluding  plaintiffs  therefrom,  and  that  said  defendants 
and  each  and  all  of  them  be  required  and  enjoined  to  turn  over  the  pos- 
session of  said  premises  to  plaintiffs,  and  to  desist  from  all  trespass 
thereupon,  and  from  in  any  manner  interfering  with  the  rights  of  plain- 
tiffs therein  and  their  right  of  possession  thereto/' 

The  district  judge  in  vacation  granted  a  temporary  injunction  re- 
straining the  defendants  from  selling  or  attempting  to  sell  plaintiffs' 
homestead  or  from  levying  any  execution  thereon  or  in  any  way  inter- 
fering with  the  possession  and  enjoyment  of  same  by  plaintiffs,  and  on 
final  hearing  of  the  cause  at  the  next  term  of  the  court  the  injunction 
was  perpetuated.  From  this  judgment  only  the  defendants  D.  L.  and 
Louis  Wylde  and  J.  S.  Gregory  have  appealed. 

Appellants'  first  and  second  assignments  of  error  complain  of  the 
judgment  of  the  trial  court  in  overruling  appellants'  exceptions  to  plain- 
tiffs' petition.  These  exceptions  are  as  follows:  "Come  now  D.  L. 
Wylde  and  Louis  Wylde,  two  of  the  defendants  in  above  entitled  cause, 
and  they  demur  to  plaintiffs'  petition  filed  herein  for  the  following 
reasons:  (1)  There  is  no  equity  shown  in  the  bill,  and  no  cause  of 
action  sufiicient  to  give  jurisdiction  to  an  equity  court.  (2)  Plaintiffs 
have  a  full  and  adequate  remedy  at  law." 

These  exceptions  amount  to  nothing  more  than  a  general  demurrer  to 
the  petition,  and  we  think  were  properly  overruled.  That  an  injunction 
will  lie  to  restrain  the  sale  of  a  homestead  seems  to  be  well  settled.  Gard- 
ner V.  Douglass,  64  Texas,  76;  Seligson  v.  Collins^  64  Texas,  314;  Kelly 
V.  \\Tiitmore,  41  Texas,  647;  Van  Eatcliffe  v.  Call,  72  Texas,  493. 

This  petition  affirmatively  shows  that  the  property,  the  sale  of  which 
is  sought  to  be  enjoined,  was  the  homestead  of  the  plaintiffs,  and  nega- 
tives the  fact  that  judgment  upon  which  the  writ  issued  constituted  any 
lien  upon  the  property.  We  think  as  against  a  general  demurrer  the 
petition  discloses  a  cause  of  action  which  entitled  plaintiff  to  the  relief 
prayed  for,  and  the  trial  court  did  not  err  in  overruling  the  exceptions. 

Appellants'  third  assignment  of  error  complains  of  the  ruling  of  the 
trial  court  in  sustaining  plaintiffs'  exceptions  to  defendants'  answer. 
This  assignment  can  not  be  sustained,  because  the  record  shows  no  such 
ruling  by  the  trial  court.  The  only  judgment  of  the  trial  court  upon 
exceptions  appearing  in  the  record  is  a  judgment  overruling  defendants' 
exceptions  to  the  petition,  and  as  this  judgment  then  recites  that  the 
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cause  was  then  heard  upon  its  merits  and  judgment  rendered  in  favor 
of  the  plaintiffs^  the  record  negatives  the  contention  of  appellants  that 
their  answer  was  stricken  out. 

We  find  no  error  in  the  judgment  of  the  court  below,  and  it  is  in  all 
things  afSrmed. 

Affirmed. 


J.  P.  Anderson  v.  Wharton  County. 

Decided  November  21,  1901. 

L— Pablic  Soad— Damages. 

Where  plaintiff's  land  was  taken  for  a  public  road,  he  was  entitled  to  re- 
cover not  only  the  value  of  the  land  so  taken,  but  also,  in  the  absence  of  proof 
that  his  remaining  land  was  enhanced  in  value  by  the  road,  the  cost  of  a  fence 
which  the  road  made  necessary. 

S.— Same — ^Kvidence  of  Enhanced  Value. 

General  expressions  of  opinion  by  some  of  the  witnesses  that  plaintiffs  land 
bad  been  enhanced  in  value,  but  with  no  evidence  showing  the  amoimt,  will  not 
aatborize  setting  off  the  enhanced  value  against  the  cost  of  a  fence  rendered 
nec^sary  by  the  establishment  of  the  road. 

Appeal  from  the  County  Court  of  Wharton.  Tried  below  before  Hon. 
G.  S.  Gordon. 

I.  N.  £  J.  H.  H.  Dennis,  for  appellant. 

F.  L.  Hall,  for  appellee. 

GARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of  the 
County  Court  of  Wharton  County  in  a  proceeding  to  lay  out  a  public 
road  over  the  land  of  the  appellant.  The  jury  of  view  laid  out  the  road 
in  accordance  with  an  order  of  the  Commissioners  Court,  and  assessed 
appellant's  damages  at  $145.20,  being  $40  an  acre  for  3.63  acres  of  land 
actually  taken,  refusing  to  allow  anything  for  the  cost  of  the  building  of 
two  and  one-third  miles  of  fence  at  $165  a  mile,  amounting  to  $385, 
which  Anderson  claimed  had  been  made  necessary  and  incurred  by  the 
opening  of  the  road,  and  assessing  the  value  of  the  land  at  $10  an  acre 
less  than  claimed.  The  report  of  the  jury  of  view  was  approved  by  the 
commissioners  court,  and  the  road  ordered  established.  From  this  order 
Anderson  appealed  to  the  County  Court,  where  the  cause  was  tried  by 
jury  and  resulted  in  a  judgment  for  the  same  amount.* 

A  reversal  of  the  judgment  of  the  court  below  is  sought  upon  the 
ground  that  there  is  no  evidence  to  show  that  appellant's  land  was  bene- 
fitted by  the  laying  out  of  the  public  road  so  as  to  offset  his  claim  for 
damages  for  the  cost  of  the  fence  made  necessary  by  the  opening  of  the 
Toad.  As  there  was  evidence  tending  to  support  the  verdict  of  the  jury 
as  to  valuation  of  the  land  actually  taken,  the  judgment  would  not  be 
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reversed  because  it  might  seem  to  this  court  that  there  was  a  prepon- 
derance of  evidence  in  favor  of  the  value  claimed  by  the  appellant,  but 
there  is  no  evidence  to  show  any  amount  of  value  in  the  appreciation  of 
appellant's  land  by  the  establishing  of  the  road  over  it.  In  the  absence 
of  proof  that  his  land  was  enhanced  in  value  by  the  road,  the  appellant 
would  be  entitled  to  the  cost  of  the  fences  made  necessary  by  it.  Elliott 
on  Roads  and  Streets,  194.  There  was  direct  evidence  of  the  necessity 
and  cost  of  the  fence,  amounting  to  the  sum  of  $385.  There  was  some 
general  expressions  of  opinion  from  two  or  three  of  the  witnesses  that 
the  land  had  been  enhaaced  in  value  by  the  rdad,  but  there  was  no  evi- 
dence to  show  the  amount.  The  advantages  to  the  farm  from  the  build- 
ing of  the  town  of  Glen  Flora  and  the  public  gin  there  can  not  be  at- 
tributed to  the  public  road,  and  the  saving  in  cost  of  getting  the  cotton 
from  the  farm  to  the  gin  should  not  be  set  oflf  against  the  cost  of  the 
fence.  Appellant  had  an  outlet  from  his  farm  before  the  road  was 
opened,  and  the  opening  of  the  road  would  not  have  rendered  access  to 
the  gin  any  more  convenient.  The  argument  of  counsel  for  appellee  is 
that,  but  for  the  road,  the  town  of  Glen  Flora  would  not  have  been  built, 
and  that  the  town  of  Glen  Flora  enhanced  the  value  of  the  farm.  The 
building  of  the  Cane  Belt  railroad  was  perhaps  a  more  efficient  cause  of 
the  building  of  the  town  of  Glen  Flora.  But,  at  any  rate,  the  advantage 
to  the  farm  from  the  establishment  of  the  public  road  as  argued  is  too 
remote,  and  logically  after  rather  than  because  of  the  fact.  There  being 
no  evidence  showing  any  amount  of  enhancement  in  the  value  of  the 
land  by  reason  of  the  establishment  of  the  road  to  set  off  the  cost  of  the 
fence,  the  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


J.  T.  Glaze  v.  Milbank  Johnson. 

Decided  November  19,  1901. 

1.— New  Trial  in  Suit  by  Pnblicatioii— Ezecntioii  Pnrchaaei— Lis  Pendens. 

The  new  trial  which  the  statute  authorizes  to  be  applied  for  within  two 
years  in  suits  brought  by  publication  wherein  judgment  by  default  has  been 
rendered,  is  a  continuation  of  the  original  suit,  and  not  a  proceeding  in  the 
nature  of  a  common  law  bill  of  review,  and  an  execution  purchaser  of  property 
under  the  judgment  or  one  claiming  under  him  within  two  years,  is  a  purchaser 
pendente  lite  whose  title  falls  with  the  overthrow  of  the  judgment  by  reason  of 
a  new  trial  granted  in  such  suit.    Rev.  Stats.,  art.  1375. 

1.— Same— 'Tarties^  to  Suit. 

The  requirement  of  the  statute  that  all  "parties"  adversely  interested  in 
the  judgment  rendered  by  default  in  a  publication  suit  shall  be  made  parties  to 
the  proceeding  for  a  new  trial  therein,  refers  to  the  party  in  the  original  suit; 
and  a  subsequent  purchaser  of  property  sold  at  execution  sale  under  the  judg- 
ment need  not  be  served  with  notice  of  the  application  for  new  trial. 
3.— Evidence— Trespass  to  Try  Title— ^Judgment— Abandoned  AppeaL 

In  trespass  to  try  title  for  property   bought  at  an  execution   sale  made 
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within  two  years  under  a  judgment  by  default  against  a  nonresident  cited  by 
publication,  it  was  not  error  to  admit  evidence  showing  that  after  judgment  on 
a  moticm  for  new  trial  in  such  former  suit,  an  appeal  had  been  taken,  but  had 
been  abandoned,  and  the  time  for  prosecuting  the  appeal  had  expired. 

Appeal  from  Harris.    Tried  below  before  Hon.  Chas.  E.^Ashe. 

F.  J.  Howard  and  Ross  A  Wood,  for  appellant. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellee. 

GIIjL,  Associate  Justice. — ^This  suit  was  brought  by  J.  T.  Glaze, 
the  appellant^  against  Milbank  Johnson^  the  appellee^  to  recover  a  parcel 
of  land  situated  in  the  city  of  Houston.  The  form  of  the  action  was 
trespass  to  try  title,  and  the  service  was  by  publication.  On  this  service 
judgment  was  rendered  for  plaintiff  at  the  August  term,  1900,  of  the 
District  Court,  appellee  being  represented  by  counsel  appointed  by  the 
covLTt  in  accordance  with  the  requirements  of  the  statute.  Hutcheson, 
Campbell  &  Meyers  brought  suit  for  new  trial  on  the  last  day  of  the 
term.  Appellee,  when  advised  of  their  action  in  his  behalf,  ratified  it, 
and  the  proceeding  was  pressed  to  a  successful  conclusion  under  article 
1375  of  tiie  Bevised  Statutes  of  this  State.  Glaze  has  by  appeal  brought 
tiie  cause  here  for  revision.    The  history  of  the  case  is  as  follows : 

In  1892  Johnson,  joined  by  other  parties  in  interest,  sold  to  the  city 
of  Houston  a  strip  off  of  the  land  in  controversy,  38  feet  wide  by  250  feet 
long,  for  the  purpose  of  opening  a  street  through  and  along  the  prop- 
erty. Johnson  then  entered  into  an  agreement  with  the  city  officials 
that  his  taxes  as  they  became  due  to  the  city  should  be  settled  by  credit- 
ing the  amount  of  his  taxes  on  the  debt  due  to  him  by  the  city  for  the 
strip  of  land  so  sold.  Johnson,  relying  on  this  agreement,  moved  to 
California,  and  for  several  years  thereafter  his  taxes  were  settled  in 
accordance  with  this  agreement.  In  1898  the  city  of  Houston,  notwith- 
standing this  agreement,  brought  a  tax  suit  against  Johnson  as  a  de- 
linquent for  the  year  1896,  and  procured  service  by  publication.  John- 
son had  personally  rendered  the  property  for  taxation,  and  in  his  ren- 
dition disclosed  his  place  of  residence  in  California,  but  he  received  no 
personal  notice  of  this  suit.  The  suit  was  for  $80  taxes  due  on  the 
property  in  controversy  for  the  year  1896.  When  service  by  publication 
was  duly  perfected  and  the  time  thereafter  had  elapsed  as  required  by 
law,  the  city,  on  the  16th  day  of  September,  1898,  procured  a  judgment 
against  Jolmson  for  the  $80  taxes  and  a  foreclosure  of  its  tax  lien  on  the 
property  in  controversy.  At  this  date  the  city  owed  Johnson  $500  bal- 
ance due  on  its  purchase  from  him  of  the  strip  of  land  for  street  pur- 
poses. 

On  the  trial  of  the  cause  in  which  the  last  mentioned  judgment  was 
rendered,  Johnson  was  represented  by  an  attorney  appointed  by  the 
court  as  the  statute  requires,  but  no  statement  of  the  facts  adduced  was 
made  and  preserved  as  required  by  law.    On  the  judgment  rendered  in 
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the  proceeding  last  named  the  city  procured  the  issuance  and  levy  of 
an  order  of  sale  on  the  land  in  controversy,  the  lien  having  been  fore- 
closed, and  on  the day  of  December,  1898,  the  property  was  sold 

and  bought  in  by  the  city  on  its  bid,  which  equaled  the  taxes  sued  for 
and  costs.  This  purchase  was  followed  by  a  sheriff's  deed  to  the  city, 
duly  executed.  In  January,  1900,  the  city  sold  the  property  thus  pur- 
chased to  the  appellant  Olaze  for  a  cash  consideration  of  $260.88,  and 
made  him  a  quitclaim  deed  therefor.  This  sale  and  deed  to  Glaze  was 
made  under  the  terms  of  an  ordinance  of  the  city  of  Houston,  providing 
that  the  city,  in  disposing  of  property  bought  in  at  tax  sales,  should 
make  only  a  quitclaim  deed,  and  should  sell  and  make  such  deed  to  any 
•person  who  wished  to  purchase  and  was  willing  to  pay  the  amount  of  the 
taxes,  costs,  interest,  penalties,  etc.  The  sense  of  this  ordinance  seems 
to  be  that  the  city  should  dispose  of  the  property  without  reference  to 
its  value,  and  only  for  the  purpose  of  securing  the  amount  of  the  taxes 
due  thereon  and  the  costs  and  penalties  incident  to  its  collection.  The 
value  of  the  lot  in  controversy  was  about  $4000.  The  sum  thus  paid 
by  Glaze  was  applied  to  the  settlement  of  Johnson's  taxes  for  1896  and 
1898. 

On  the  8th  of  February,  1900,  Glaze  brought  this  suit,  and  on  July 
7,  1900,  obtained  judgment.  The  attorney  appointed  by  the  court  to 
represent  Johnson  in  this  proceeding  made  a  motion  for  a  new  trial 
which  was  overruled  on  August  11,  1900.  On  the  same  day  (which  was 
the  last  day  of  the  term)  the  firm  of  Hutcheson,  Campbell  &  Hutcheson^ 
lawyers,  filed  a  motion  for  new  trial  under  article  1376,  Revised  Statutes. 
This  was  done  without  the  knowledge  or  authority  of  Johnson. 

On  September  14,  1900,  this  same  firm  of  lawyers  filed  for  Johnson 
a  motion  for  new  trial  in  the  case  of  the  City  of  Houston  v.  Johnson, 
in  which  the  tax  judgment  had  been  rendered.  At  the  time  of  filings 
this  motion  Johnson  did  not  know  of  the  judgment,  or  of  the  action  of 
the  firm  in  his  behalf,  but  in  October  following  the  firm  had  communi- 
cated with  Johnson  and  was  employed  by  him  to  protect  his  interests 
in  both  suits.  We  will  hereafter  denominate  the  tax  suit  brought  by  the 
city  as  the  "city  judgment,^*  and  the  judgment  obtained  by  Glaze  in  the 
trespass  to  try  title  suit  as  the  "Glaze  judgment.*' 

Pursuant  to  the  employment  above  named,  said  attorneys  filed  an 

amended  motion  for  new  trial  on  the day  of  October,  1900,  and 

the  hearing  of  said  motion  resulted  in  the  judgment  rendered  in  this 
case.  Johnson  also,  when  the  facts  were  brought  to  his  knowledge,  ap- 
proved and  ratified  the  action  of  Hutcheson,  Campbell  &  Hutcheson  in 
making  motion  for  new  trial  in  the  city  judgment,  as  well  as  the  Glaze 
judgment,  and  under  his  authority  they  had  the  city  judgment  set 
aside.  In  the  proceeding  by  which  the  city  judgment  was  set  aside  ap- 
pellant Glaze  was  not  made  a  party,  and  for  this  reason  he  insists  that 
the  trial  court  erred  in  admitting  in  evidence  the  city  judgment  in  the 
trial  of  the  cause  between  Glaze  and  Johnson.  Thus  is  presented  what 
we  regard  as  the  controlling  question  in  the  case. 
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If  the  proceeding  brought  by  Johnson  in  the  city  suit  by  reason  of 
which  the  judgment  in  that  case  was  set  aside  was  a  continuation  of 
the  same  suit,  then  Glaze  was  a  purchaser  lis  pendens^  and  his  title  fell 
with  the  overthrow  of  that  judgment.  But  appellant  contends  that  the- 
proceedings  brought  by  Johnson's  attorneys  were  in  the  nature  of  a  bill 
of  review  as  at  common  law,  and  that  purchasers  at  sales  under  process, 
issued  before  the  judgment  was  set  aside  had  a  perfect  title  as  against 
the  attack  of  any  party  to  the  original  suit. 

When  a  party  cast  in  a  suit  fails  to  take  steps  to  suspend  or  super- 
sede the  judgment  pending  appeal  or  writ  of  error,  he  can  not  disturb 
(me  who,  not  being  a  party  to  the  suit,  purchases  under  execution  is- 
sued on  the  judgment.  The  purchaser  takes  title  unaffected  by  the  subse-^ 
quent  reversal  of  the  judgment  by  appeal  or  writ  of  error.  The  successful 
appellant  can  not  undo  the  execution  proceedings,  and  can  at  most  recover 
of  his  adversary  the  value  of  the  property  so  sold  at  execution  sale.  Article 
1378,  Bevised  Statutes,  does  no  more  than  to  so  modify  this  rule  in 
publication  suits  as  to  limit  the  recovery  against  the  plaintiff  to  the 
amount  the  property  brought  at  execution.  The  rule  of  course  is  differ- 
ent when  the  successful  party  to  the  suit  becomes  the  execution  pur- 
chaser. It  is  plain  that  he  can  buy  no  greater  right  than  he  is  litigating, 
and  inasmuch  as  the  property  in  such  a  case  has  not  passed  into  inno- 
cent hands,  he  must  make  restitution  if  the  judgment  under  which  he 
bought  is  set  aside.  The  reason  for  this  distinction  is  plain.  It  is  nec- 
essary that  the  party  cast  and  who  wishes  to  appeal  shall  have  some  in- 
centive to  induce  him  to  execute  a  supersedeas  bond.  So  the  law  is, 
that  if  the  judgment  is  not  suspended  by  supersedeas,  the  plaintiff  may 
have  his  execution,  and  if  third  parties  buy  at  the  sale,  they  take  a 
perfect  title.  Thus  the  plaintiff  has  the  whole  world  for  a  market  in 
his  lawful  effort  to  satisfy  his  judgment.  But  if  he  himself  becomes 
the  purchaser,  the  attitude  of  the  parties  is  in  no  sense  changed,  and 
the  reversal  of  the  judgment  by  appeal  or  writ  of  error  ought  to  and 
does  entitle  the  successful  appellant  to  have  all  the  consequences  of  the 
judgment  annulled. 

This  rule  has  been  extended  to  a  purchaser  from  a  purchaser  at  his 
own  execution  sale.  Cordray  v.  Newhaus,  61  S.  W.  Rep.,  415.  The 
opinion  in  the  case  just  cited  contains  a  full  discussion  of  the  question 
and  a  review  of  the  authorities,  a  fact  which  renders  it  unnecessary  for 
us  to  extend  this  discussion  further.  But  in  that  case  the  question  set- 
tled was  the  effect  of  a  reversal  by  writ  of  error,  it  being  held  that  a  writ 
of  error  was  a  continuation  of  the  same  suit,  and  that  a  purchaser  from 
a  purchaser  at  his  own  execution  sale  was  in  no  better  position  than  his 
vendor. 

The  statute  provides  in  article  ^1375  that  in  judgments  rendered  on 
service  had  by  publication  the  defendant  may  at  any  time  within  two 
years  file  his  motion  for  new  trial  and  for  good  reason  shown  have  the 
judgment  set  aside.    The  question  is,  does  the  rule  announced  in  Cordray 


120  27  Texas  Civil  Appeals  Reports.        [Ist  District, 

V.  Nvwhaus,  supra,  apply  to  judgments  set  aside  in  proceedings  con- 
trolled by  the  article  above  mentioned?  Appellant  contends  that  it  is 
nothing  more  than  an  equitable  bill  of  review,  and  that  the  statute  does 
no  more  than  declare  the  common  law.  We  can  not  concur  in  this  con- 
tention. The  article  in  question  is  found  in  the  chapter  devoted  to  new 
trials.  The  litigant  personally  served  must  make  his  motion  for  new 
trial  within  two  days  after  judgment  rendered,  or  in  any  event  at  the 
same  term  of  the  court.  Article  1375  does  no  more  than  extend  the 
time  in  which  a  defendant  served  by  publication,  and  who  has  not  ap- 
peared at  the  trial  either  in  person  or  by  an  attorney  of  his  own  selec- 
tion, may  make  his  motion  for  new  trial. 

•  It  would  seem  to  follow  that  such  a  proceeding  successfully  con- 
ducted would  result  in  the  eflfectual  undoing  of  every  right  acquired  by 
the  opposing  party,  under  the  judgment  thus  set  aside.  Olaze  could 
buy  no  more  than  the  city  had  to  sell.  He  bought  with  notice  that 
Johnson  might  within  two  years  set  aside  the  judgment  on  which  his 
rights  rested.  It  doubtless  influenced  him  in  the  price  he  paid.  He 
must  have  known  that  he  could  not  have  bought  $4000  worth  of  prop- 
erty for  $260,  except  on  the  theory  that  he  was  buying  a  defeasible  right. 
That  the  proceeding  by  which  this  city  judgment  was  set  aside  is  a 
motion  for  new  trial  has  been  distinctly  declared  in  the  following 
cases:  Mussina  v.  Moore,  13  Texas,  7;  Kitchen  v.  Crawford,  13  Texas^ 
519;  Miles  v.  Dana,  13  Texas  Civ.  App.,  240. 

It  will  scarcely  be  contended  that  one  who  purchases  a  judgment  be- 
tween the  date  of  its  rendition  and  the  date  of  the  motion  for  new  trial 
buys  any  greater  right  than  the  litigant  had  to  sell.  The  appellant  in 
this  cause  occupies  no  better  place.  But  he  contends  that  he  was  a  nec- 
essary party  to  the  motion,  and  that  he  can  not  otherwise  be  affected 
by  the  judgment.  This  contention  is  based  in  part  upon  the  language  of 
the  statute  requiring  that  all  parties  adversely  interested  in  the  judg- 
ment shall  be  made  parties  to  the  proceeding.  It  should  be  borne  in 
mind  that  the  word  parties  is  used  as  contradistinguished  from  the 
word  persons,  A  party  is  a  party  to  the  suit.  In  perfecting  appeals  or 
writs  of  error,  the  party  appealing  must  name  as  obligees  in  his  bond  all 
parties  adversely  interested,  but  it  will  scarcely  be  contended  that  this 
means  more  than  that  those  parties  to  the  suit  whose  interests  are  ad- 
verse must  be  made  parties  to  the  appeal.  The  conclusion  is  therefore 
inevitable  that  the  nonresident  defendant  served  by  publication  may 
within  two  years  make  his  motion  for  new  trial,  and  in  so  doing  need 
only  make  such  parties  as  were  concerned  in  the  original  suit. 

The  appellant's  rights  have  no  other  ground  on  which  to  rest  than 
the  judgment  in  the  city  suit.  That  judgment  was  in  fact  regularly 
set  aside.  His  effort  to  secure  a  judgment  against  Johnson  in  this  tres- 
pass to  try  title  suit  had  no  other  basis. 

The  trial  court  correctly  found  not  only  that  the  judgment  in  the 
city  suit  had  been  in  fact  set  aside,  but  found  that  the  lien  should  have 
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been  foreclosed  against  a  different  piece  of  property.  We  think  Glaze's 
remedy^  if  any  he  has^  is  against  the  city,  and  not  against  appellee. 

The  complaint  that  the  court  erred  in  admitting  the  city  judgment 
in  evidence  because  an  appeal  therein  has  been  perfected,  and  erred  in 
permitting  the  city  attorney  of  Houston  and  J.  C.  Hutcheson  to  testify 
that  the  judgment  had  been  settled  and  the  appeal  abandoned,  is  without 
merit.  The  judgment  was  in  fact  settled  by  an  accommodation  with 
the  city,  and  the  time  has  now  long  passed  in  which  such  an  appeal  can 
be  pressed. 

We  do  not  deem  it  necessary  to  extend  this  discussion  further  or  to 
notice  in  detail  the  various  assignments  of  error.  We  have  found  no 
reversible  error  in  the  record,  and  think  the  judgment  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


City  of  Houston  v.  John  C.  Wamh. 

Decided  November  26,  1901. 

1.— Judgment — Condnaiveness. 

Where  plaintiff  obtained  a  judgment,  which  was  not  appealed  from,  setting 
aside  a  former  judgment  foreclosing  a  tax  lien  upon  his  real  estate  in  favor  of  a 
city,  and  afterwards  brought  suit  against  the  city  to  recover  the  value  of  a 
part  of  such  property  lost  by  reason  of  the  execution  of  the  foreclosure  judgment 
and  a  sale  of  the  property  to  an  innocent  purchaser,  the  city  was  concluded  in 
such  latter  action  by  the  judgment  setting  aside  the  one  of  foreclosure,  and 
whether  it  was  properly  set  aside  could  not  be  inquired  into. 

S.— Same— Effect  of  Reversal— Recovering  Back  Property. 

Where  a  judgment  foreclosing  a  tax  lien  in  favor  of  a  city  is  reversed,  or 
cancelled*  and  set  aside,  the  defendant  against  whom  it  was  rendered  may  re- 
cover back  the  property,  unless  the  rights  of  another  as  an  innocent  purchaser 
have  intervened,  in  which  event  defen&nt  may  recover  of  the  dty  the  value  of 
the  property  so  lost. 

S.— Same— Res  Adjudicata— Pleading. 

A  judgment  in  a  former  suit  is  res  adjudicata  of  the  cause  of  action  set  up 
in  a  second  suit  only  when  the  pleadings  in  the  former  suit  put  in  issue  said 
cause  of  action,  and  the  defense  of  res  adjudicata  is  pleaded  in  the  latter  action. 

4.— Same— Rule  Applied  to  Present  Case. 

Where  a  tax  payer  recovered  judgment  against  a  city  setting  aside  certain 
tax  sales  of  his  property  to  the  city,  but  did  not  ask  in  that  action,  although  IiC 
might  properly  have  done  so,  to  recover  the  value  of  one -half  such  property 
sold  by  the  city  to  an  innocent  purchaser,  the  judgment  in  such  action  will 
not  bar  him  from  recovering  such  value  from  the  city  in  a  subsequent  suit. 

5.— Same — ^Interest. 

In  such  suit  to  recover  the  value  of  the  property  lost,  plaintiff  is  entitled  to 
interest  on  its  value  from  the  date  of  its  sale  by  the  city,  although  he  continued 
in  possession  thereof  for  some  time  thereafter;  and  the  fact  that  judgment  is 
rendered  in  his  favor  for  interest  for  a  month  and  a  half  longer  than  he  is  en- 
titled to  will  not  require  a  reversal,  the  amount  of  the  excess  being  too  small 
to  be  considered. 

Appeal  from  Harris.    Tried  below  before  Hon.  C.  E.  Ashe. 
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Stewart,  Stewart  &  LocJcett  and  Joe  M,  Sam,  for  appellant. 

Taliaferro  &  Wilson  and  Hutcheson,  Campbell  &  Huteheson,  for  ap- 
pellee. 

PLEASANTS,  Associate  Justice. — In  December,  1878,  appellee 
with  eommimity  funds  purchased  lot  1  in  block  252  of  the  city  of  Hous- 
ton. In  1892  appellee's  wife  died,  and  her  one-half  interest  in  the  prop- 
erty descended  to  and  vested  in  the  children  of  himself  and  deceased 
wife.  The  title  to  this  property  from  1892  to  the  11th  day  of  January, 
1899,  was  vested  one-half  in  appellee  and  one-hldf  in  the  children  of  ap- 
pellee by  said  marriage. 

On  November  5,  1897,  the  city  of  Houston  filed  its  original  petition 
in  cause  No.  22,909  against  John  C.  Walsh  and  wife  for  taxes  alleged  to 
be  due  and  foreclosure  of  tax  lien  on  lot  1  in  block  252.  On  April  28, 
1898,  it  filed  its  amended  petition,  and  on  June  30, 1898,  obtained  judg- 
ment for  the  taxes,  including  taxes  for  the  year  1895,  and  foreclosure  of 
the  lien.  Execution  and  order  of  sale  was  issued  on  this  judgment,  and 
the  propeiiy  bought  in  by  the  city  of  Houston,  and  a  deed  executed  by 
the  sheriflE  to  it. 

On  July  30,  1898,  the  city  of  Houston  filed  a  suit  of  trespass  to  try 
title  against  John  C.  Walsh  and  wife  to  recover  lot  1  in  block  252,  thus 
bought  in  by  the  city.  This  suit  was  numbered  24,341.  The  defendant 
Walsh  duly  filed  his  answer  to  this  petition.  On  January  11,  1899,  the 
city  of  Houston  took  judgment  for  the  title  and  possession  of  the  land, 
and  on  the  same  day  sold  the  land  thus  recovered  to  T.  M.  Scanlan. 

On  March  16,  1899,  appellee,  joined  by  his  children  as  coplaintiflfs, 
filed  his  original  petition  in  cause  No.  25,281  in  the  District  Court  of 
Harris  County,  Texas.  This  petition  was  indorsed  "Bill  of  review  and 
petition  for  writ  of  injunction,^'  and  the  city  of  Houston,  T.  M.  Scanlan, 
and  A.  R.  Anderson,  sheriff  of  Harris  County,  were  made  parities  de- 
fendant. The  purpose  of  this  suit  was  to  vacate  and  set  aside  the  judg- 
ments in  causes  Nos.  22,209  and  24,341,  above  mentioned,  and  all  pro- 
ceedings had  thereunder,  and  to  cancel  the  deed  executed  by  the  sheriff 
under  the  judgment  in  cause  No.  22,209,  and  the  deed  executed  by  the 
city  of  Houston  to  T.  M.  Scanlan.  Plaintiifs  sought  to  set  aside  the 
judgment,  execution,  and  sale  in  cause  No.  22,209  for  defects  in  service, 
want  of  notice,  and  irregularities  in  the  sale,  etc.  They  sought  to  set 
aside  and  vacate  the  judgment  in  cause  No.  24,341  and  deed  to  Scanlan 
for  the  reason  that  the  city  of  Houston,  acting  through  its  attorney,  John 
S.  Stewart,  had  agreed  with  the  defendant  John  C.  Walsh  in  said  cause 
No.  24,341  to  hold  up  all  action  therein,  and  that  it  (the  city  of  Hous- 
ton) "would  do  nothing  at  all  in  said  cause  No.  24,341  without  first  noti- 
fying the  said  John  C.  Walsh,  and  would  give  him  sufiicient  notice  to 
allow  him  to  file  an  amended  answer  in  said  cause,'*  and  that  in  violation 
of  which  said  agreement  the  city  of  Houston  took  judgment  in  said  cause 
without  notifying  him.    On  March  21,  1899,   T.  M.  Scanlan   filed  his 
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answer  in  this  suit  No.  25,281,  and  on  the  same  day  the  city  of  Houston 
filed  its  answer  specifically  denying  the  fact  of  the  agreement  alleged  by 
plaintiflEs.  The  defendant  Scanlan  pleaded  purchase  under  judgments 
in  causes  Nos.  19,643  and  22,209. 

Cause  No.  19,643  was  a  suit  by  the  city  of  Houston,  filed  May  26, 1896,. 
against  John  C.  Walsh  for  taxes  for  1895,  and  foreclosure  on  said  lot  1,. 
block  252.  Judgment  was  rendered  in  that  cause  for  the  city  of  Houston 
on  July  10, 1897,  and  execution  and  order  of  sale  issued  thereon,  and  the 
property  bought  by  the  city  of  Houston. 

On  May  9,  1899,  the  plaintiffs  in  cause  No.  25,281  filed  their  supple-^ 
mental  petition  in  reply  to  the  answers  of  the  city  of  Houston  and  T.  M. 
Scanlan,  and  attacked  the  judgment  in  cause  No.  19,643  for  want  of 
service,  notice  of  sheriff's  sale,  and  other  irregularities,  and  prayed  that 
it  and  all  proceedings  under  it  be  set  aside  and  vacated.  They  also  al- 
lied and  showed  that  in  causes  No.  22,909  and  No.  19,643  the  city  of 
Houston  had  recovered  judgment  against  the  same  land  for  taxes  for  the 
year  1895,  and  that  it  would  be  inequitable  to  compel  them  to  pay  the 
same  taxes  twice,  but  that  if  the  court  should  hold  Scanlan  such  an  inno- 
cent purchaser  as  to  be  entitled  to  this  double  payment  before  a  cancella- 
tion of  his  deed  should  be  ordered,  then  that  the  plaintiffs  should  in 
equity  recover  from  the  city  of  Houston  one-half  of  the  amount  so  paid 
to  Scanlan.  On  May  24,  1899,  the  city  of  Houston  filed  its  replication 
in  cause  No.  25,281. 

Cause  No.  25,281  was  duly  tried  on  May  24,  1899,  and  submitted  to- 
the  jury  on  special  issues,  and  verdict  of  the  jury  returned  thereon  on 
May  25,  1899,  and  on  June  8,  1899,  judgment  was  rendered  on  this  ver- 
diet  by  the  court.  This  judgment  decreed  that  the  children  of  John  C. 
Walsh  recover  one-half  of  the  land  from  Scanlan;  that  as  between  the 
city  of  Houston  and  John  C.  Walsh  the  judgment  in  cause  No.  19,643 
and  sale  and  all  deeds  thereunder  be  set  aside,  vacated,  and  canceled ;  that 
as  between  them  the  judgment,  sale,  and  deeds  in  cause  No.  22,909  be 
set  aside,  vacated,  and  canceled;  that  as  between  them  the  judgment  in 
trespass  to  try  title  in  cause  No.  24,341  be  set  aside  and  vacated;  but 
that  Scanlan  was  an  innocent  purchaser  thereunder,  and  as  such  entitled 
to  protection ;  and  that  the  setting  aside  of  said  judgment  in  cause  No. 
24,341  should  not  affect  him,  and  accordingly  decreed  that  he  (Scan- 
lan) should  have  and  recover  the  title  and  possession  of  John  C.  Walshes 
half  interest  in  the  land,  and  as  to  the  relief  prayed  for  from  the  double 
payment  of  taxes  for  1895  decreed  that  the  city  of  Houston  go  hence 
without  day  and  recover  its  costs.  Motion  for  new  trial  in  cause  No. 
25,281  was  overruled  June  10,  1899,  and  on  the  trial  of  the  case  at  bar 
it  was  admitted  that  the  judgment  in  cause  No.  25,281  had  never  been 
appealed  from. 

On  the  14th  of  September,  1899,  the  plaintiff  (appellee  herein) ^ 
John  C.  Walsh,  filed  his  original  petition  in  this  case,  setting  up  the 
fact  of  suit  No.  24,341  being  filed  against  him,  the  fact  of  judgment 
thereunder  being  taken  in  violation  of  the  agreement  with  the  city  at- 
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tomey,  and  the  fact  of  its  subsequent  reversal  and  vacation  in  cause 
No.  25,281 ;  the  sale  by  the  city  of  Houston  to  Scanlan;  the  loss  of  plain- 
tiff's title,  valued  at  $1500,  and  praying  for  judgment  for  that  sum,  to- 
gether with  interest  thereon  from  the  time  of  the  rendition  of  the  judg- 
ment in  cause  No.  24,341  and  the  execution  of  the  deed  from  the  city 
of  Houston  to  Scanlan.  Appellee  also  pleaded  that  the  fact  of  the 
agreement  and  of  the  rendition  of  the  judgment  in  cause  No.  24,341  and 
its  subsequent  reversal  were  conclusively  established  as  between  the  city 
of  Houston  and  appellee  by  reason  of  judgment  in  cause  No.  25,281.  On 
December  13,  1899,  the  city  of  Houston  filed  its  first  amended  original 
answer  in  this  cause,  denying  the  agreement  alleged  between  it  and  ap- 
pellee, pleading  its  purchase  under  judgment  in  cause  No.  19,643,  and  No. 
22,909,  and  that  the  appellee  Walsh  was  represented  by  attorneys  in 
•cause  No.  24,341,  and  especially  pleaded  want  of  consideration  for  the 
agreement  between  it  and  appellee,  and  want  of  authority  in  the  city 
attorney  to  make  the  agreement.  On  the  13th  of  December,  1899,  re- 
plying to  this  answer,  appellee  filed  his  supplemental  petition  setting  up 
the  fact  of  the  reversal  of  the  judgment  in  causes  No.  19,643  and  No. 
22,909,  and  that  the  facts  alleged  by  the  defendant  in  its  answer  were 
•conclusively  established  in  favor  of  appellee  and  against  appellant  by 
reason  of  the  judgment  in  cause  No.  25,281;  ratification  of  the  agree- 
ment between  the  city  of  Houston  and  appellee;  and  further,  "that  in- 
dependently of  the  said  agreement,  the  city  of  Houston  is  liable  to 
plaintiff  in  the  sum  of  $1500  by  reason  of  the  fact  that  the  judgments 
in  causes  Nos.  19,643,  24,341  and  22,909  were  set  aside  and  vacated  in 
•cause  No.  25,281  as  hereinbefore  alleged,  and  plaintiff's  property  sold 
thereunder.''  This  case  was  tried  on  the  26th  of  February,  1901,  on 
which  trial  the  court  gave  a  peremptory  charge  to  the  jury  to  return  a 
verdict  for  the  appellee  for  the  market  value  of  his  undivided  half  in- 
terest in  lot  1,  block  252,  on  the  11th  of  January,  1899,  together  with 
interest  thereon.  On  which  charge  the  jury  returned  a  verdict  in  favor 
-of  appellee  for  $1500,  with  interest  at  the  rate  of  6  per  cent  per  annum 
for  two  years  and  one  and  one-half  months,  making  a  total  of  $1691.25 ; 
on  which  verdict  judgment  was  duly  rendered  for  said  amount,  from 
which  judgment  this  appeal  is  prosecuted. 

The  judgment  in  cause  No.  25,281  setting  aside  and  canceling  the 
judgments  theretofore  rendered  in  favor  of  appellant  foreclosing  the  tax 
lien  upon  appellee's  property,  as  also  the  judgment  vesting  title  to  said 
property  in  appellant,  being  the  judgment  of  a  court  of  competent  ju- 
risdiction, and  not  having  been  appealed  from  nor  in  any  way  reversed 
or  set  aside,  is  conclusive  against  the  appellant,  and  the  'question  as  to 
whether  said  judgments  were  correctly  set  aside  can  not  be  inquired  into 
in  this  suit.  This  principle  is  so  imbedded  in  our  system  of  jurispru- 
dence as  to  render  the  citation  of  authorities  unnecessary.  We  thiiJc  it 
equally  well  settled  that  upon  the  reversal  of  a  judgment  the  defendant 
must  be  placed  in  the  same  position  he  occupied  before  the  judgment 
was  rendered.    If  he  has  lost  property  by  reason  of  such  judgment  the 
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property  nmst  be  retnmed  to  him,  unless  the  rights  of  a  third  party  have 
intervened,  in  which  event  he  may  recover  from  the  party  who  obtains 
the  judgment  the  value  of  the  property  so  lost.  Cleveland  v.  Tufts,  69 
Texas,  584;  Peticolas  v.  Carpenter,  53  Texas,  29;  Bank  of  United 
States  V.  Bank  of  Washington,  6  Pet.,  17;  Hays  v.  Griffiths,  85  Ky., 
375;  McJilton  v.  Love,  13  111.,  486. 

Under  this  view  of  the  law  it  only  becomes  necessary  for  us  to  con* 
sider  two  of  the  questions  raised  by  appellant's  various  assignments  of 
error. 

The  first  question  is,  whether  the  judgment  in  cause  No.  25,281  is  not 
res  adjudicata  of  appellee's  right  to  recover  in  this  cause.  Appellant 
contends  that  the  judgment  in  said  cause  No.  25,281,  being  against  ap- 
pellee on  his  claim  for  damages  asserted  therein,  and  the  claim  for  dam- 
ages, asserted  by  appellee  in  this  suit  being  essentially  connected  with 
the  subject  matter  of  the  former  litigation  and  therefore  a  matter  which 
might  have  been  litigated  in  said  former  suit,  the  judgment  in  said  suit 
is  res  adjudicata  as  to  such  claim. 

This  contention  is  not  without  force,  but  after  a  careful  consideration 
of  the  authorities  we  are  of  opinion  that  it  is  not  sound.  It  will  be  seen 
from  the  fects  before  stated  that  the  damages  sought,  or  rather,  the 
daim  asserted  by  appellee  against  appellant,  in  cause  No.  25,281,  was 
not  damages  claimed  for  the  loss  of  his  property,  but  only  a  claim  for 
the  recovery  of  taxes  alleged  to  have  been  wrongfully  collected  from  him 
by  the  dty^  and  conceding  that  in  said  cause  appellee  might  have  pleaded 
in  the  alternative  that  in  event  he  failed  to  recover  his  property  from  the 
defendants  in  said  suit  he  have  judgment  against  the  appellant  for  the 
value  of  same,  the  fact  remains  that  he  did  not  so  plead,  and  no  such 
claim  was  asserted  by  him  in  said  cause.  The  doctrine  of  res  adjudicata 
is  thus  stated  by  Mr.  Justice  Field  in  the  case  of  Cromwell  v.  Sac 
Ckranty,  94  United  States,  351 : 

*ln  considering  the  operation  of  a  judgment  it  should  be  borne  in 
mind,  as  stated  by  counsel,  that  there  is  a  difference  between  the  effect 
of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of  a  second 
suit  upon  the  same  claim  or  demand  and  its  effect  as  an  estoppel  in  an- 
other action  between  the  same  parties  upon  a  different  claim  or  cause  of 
action.     In  the  former  case  the  judgment,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent  action.     It  is  a  finality  as  to 
the  claim  or  demand  in  controversy,   concluding   parties  and  those  in 
privity  with  them,  not  only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  claim  or  demand,  but  as  to  any  other 
admissible  matter  which   might   have   been   offered   for   that  purpose. 
•    *    *    The  language,  therefore,  which  is  so  often  used,  that  a  judgment 
estops  not  only  as  to  every  ground  of  recovery  or  defense  actually  pre- 
sented in  the  action,  but  also  as  to  every  ground  which  might  have  been 
presented,  is  strictly  accurate  when  applied  to  the  demand  or  claim  in 
controversy.     Such  demand  or  claim  having  passed  into  judgment  can 
not  again  be  brought  into  litigation  between  the  parties  in  proceedings 
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at  law,  upon  any  ground  whatever.  Bwt  where  the  second  action  be- 
tween the  same  parties  is  upon  a  different  claim  or  demand,  the  judg- 
ment in  the  prior  action  operates  as  an  estoppel  only  as  to  those  matters 
in  issue  or  points  controverted,  upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.  In  all  cases,  therefore,  where  it  is 
sought  to  apply  the  estoppel  of  a  judgment  rendered  upon  one  cause  of 
action  to  matters  arising  in  a  suit  upon  a  different  cause  of  action,  the 
inquiry  must  always  be  as  to  the  point  or  question  actually  litigated  and 
determined  in  the  original  action;  not  what  might  have  been  thus  liti- 
gated and  determined.  Only  upon  such  matters  is  the  judgment  con- 
clusive in  another  action.*^ 

The  distinction  here  pointed  out  is  clearly  recognized  in  the  decisions 
of  our  Supreme  Court.  It  is  well  settled  that  upon  a  note  secured  by  a 
lien  suit  may  be  brought  and  recovery  had  thereon,  and  if  in  such  suit 
no  foreclosure  of  the  lien  is  sought,  a  second  suit  may  be  brought  to 
foreclose  the  lien.  Kempner  v.  Comer,  73  Texas,  202;  McAlpine  v. 
Burnett,  19  Texas,  500;  Ball  v.  Hill,  48  Texas,  634;  Lumber  Co.  v. 
Hynes,  38  S.  W.  Rep.,  372. 

It  is  believed  that  in  all  cases  in  which  the  rule  is  stated  to  be  that 
a  judgment  is  res  adjudicata  not  only  of  all  matters  actually  decided, 
.  but  of  all  matters  which  might  have  been  decided  in  the  suit  in  which 
said  judgment  was  rendered,  the  facts  will  show  that  the  matter  held  to 
have  been  adjudicated  by  the  former  suit  was  one  which  was  put  in  issue 
•by  the  pleadings  in  said  suit.  We  think  it  is  well. settled  that  a  judg- 
ment in  a  former  suit  is  res  adjudicata  6t  the  cause  of  action  set  up  in 
a  second  suit  only  when  the  pleadings  in  the  former  suit  put  in  issue 
said  cause  of  action.  Teal  v.  Tenell,  48  Texas,  518 ;  Converse  v.  Davis, 
90  Texas,  466;  Grossbeck  v.  Crow,  91  Texas,  77.  It  follows  that  the 
judgment  in  cause  No.  25,281  is  not  res  adjudicata  of  the  claim  asserted 
by  appellee  in  this  suit,  and  the  trial  court  did  not  err  in  so  holding. 
We  are  further  of  opinion  that  appellants,  not  having  pleaded  that  the 
matter  in  controversy  in  this  suit  was  res  adjudicata,  could  not  have 
availed  themselves  of  such  defense,  even  if  same  had  been  shown  by  the 
evidence. 

The  only  remaining  question  for  our  consideration  is  whether  the 
trial  court  erred  in  instructing  the  jury  to  return  a  verdict  for  the  ap- 
pellee for  the  value  of  the  property  with  interest  thereon  from  the  11th 
day  of  January,  1899,  the  day  upon  which  same  was  sold  by  appellant 
to  Scanlan.  Appellant  contends  that  appellee  would  only  be  entitled  to 
recover  interest  from  the  date  on  which  he  was  actually  evicted.  The 
evidence  fails  to  show  when  appellee  was  put  out  of  possession  of  his 
property,  but  does  show,  at  least  by  fair  implication,  that  he  was  in  pos- 
session of  the  property  for  several  months  after  the  sale  to  Scanlan.  We 
think  the  court  properly  instructed  the  jury  to  allow  interest  from  the 
-date  of  said  sale.  That  was  the  date  on  which  appellee's  right  of  prop- 
erty in  the  land  was  converted,  and  appellee  was  entitled  to  recover  in- 
terest on  the  value  of  the  property  so  converted  from  the  date  of  the 
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oonveTsion.  The  fact  that  Scanlan  may  have  allowed  the  appellee  to 
remain  in  possession  of  the  property  for  some  time  after  the  sale  to  him 
would  not  entitle  the  appellant  to  oflfset  the  rental  value  of  such  occu- 
pancy by  appellee  against  the  damages  due  appellee  by  appellant  on  ac- 
count of  its  wrongful  act.  Appellant  invokes  the  rule  adopted  in  suits 
for  breach  of  a  warranty  of  title,  which  we  think  is  not  applicable  to 
suits  like  the  one  at  bar,  but  measured  by  this  rule,  appellee  would  be 
entitled  to  recover  interest  for  the  two  years  next  preceding  the  date  of 
the  filing  of  this  suit,  and  this  would  entitle  him  to  recover  interest  for 
all  of  the  time  allowed  by  the  court,  except  for  one  and  one-half  months, 
the  interest  for  which  time  being  too  small  an  amount  to  be  considered. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. ' 


American  Telephone  and  Telegraph  Company  v. 
C.  C.  Kersh  et  al. 

Decided  November  21,  1901. 

1.— Telephone  Company— Ownership  of  Branch  Line. 

See  evidence,  in  an  action  for  personal  injuries  caused  by  plaintiff's  coming 
in  contact  with  a  telephone  wire  not  strung  high  enough,  held  sufficient  to  sus- 
tain a  finding  that  a  branch  telephone  line,  on  which  such  wire  was  strung,  and 
extending  from  the  main  line  of  the  defendant  company  to  a  mill,  was  the 
property  of  and  controlled  by  such  company,  although  a  prirate  person  had  fur- 
nished the  right  of  way  and  poles  and  assisted  in  its  construction,  and,  having 
rented  the  telephone,  divided  the  tolls  with  the  company. 

S.— Same — Charge— Issue  of  Lease. 

Where  there  was  no  evidence  to  show  that  the  defendant  telephone  company 
had  leased  the  branch  line  to  a  third  party,  the  court  properly  refused  to  charge 
upon  the  theory  of  such  a  lease. 

3.— Same— No  Issne  and  Charge  Where  Evidence  Conclusive. 

The  evidence  conclusively  showing  that  the  person  making  the  repairs  of  the 
telephone  line  which  left  the  wire  strung  too  low  was  employed  by  one  author- 
ized by  defendant  to  employ  him  for  that  purpose,  the  court  properly  refused 
to  charge  upon  the  issue  of  whether  or  not  such  person  was  authorized  by  the 
company  to  make  the  repairs. 

4.— Same— Statutory  Sight  to  Lease. 

The  right  to  lease  conferred  by  article  701,  Revised  Statutes,  is  the  power 
to  acquire  or  join  the  the  lines  of  other  corporations;  and  the  statute  does  not 
apply  in  the  case  of  a  branch  line  connecting  a  private  person  or  business  with 
the  main  line  of  a  telephone  corporation. 

5.— Evidence— Proof  of  Agency. 

Where  an  agent  testifies  directly  that  he  was  agent,  this  is  not  proof  of 
agency  by  proving  the  declarations  of  the  agent.   . 

6.— Charge  of  Court— Request  Necessary. 

The  mere  omission  of  the  court  to  charge  upon  impeaching  evidence  is  not 
Teversible  error  where  no  request  is  made  for  such  charge. 

7.^-Same— Charge  Not  on  Weight  of  Evidence. 

Upon  the  issue  as  to  whether  or  not  a  branch  line  connecting  with  defend- 
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ant's  main  telephone  line  was  owned  by  it,  a  charge  referring  to  the  '^ain  line"* 
was  not  on  the  weight  of  evidence  as  calculated  to  cause  the  jury  to  believe  the 
court  was  of  opinion  that  the  branch  line  belonged  to  defendant. 

Appeal  from  Shelby.    Tried  below  before  Hon.  Tom  C.  Davis. 

Branch,  Harris,  Matthews  &  Beeson,  for  appellant. 

Blount  &  Garrison  and  Baker,  Botts,  Baker  &  Lovett,  for  appellees. 

GAERETT,  Chief  Justice. — This  action  was  brought  in  the  District 
Couri;  of  Shelby  County  by  the  appellee  C.  C.  Kersh,  against  the  appel- 
lant, American  Telephone  and  Telegraph  Company,  and  the  appellee 
Houston  East  &  West  Texas  Railway  Company,  to  recover  damages  for 
personal  injuries  received  by  the  appellant  while  in  the  employ  of  the 
railway  company  by  being  dragged  from  the  top  of  a  car  by  a  wire  sus- 
pended over  the  line  of  the  railway.  It  was  alleged  in  the  petition  that 
the  wire  was  a  part  of  the  line  of  the  appellant,  and  was  not  suspended 
high  enough  above  the  railway  track  to  permit  cars  to  pass  under  it  with- 
out injury  to  the  employes  of  the  railway  company.  The  defense  on 
the  part  of  the  telephone  company  was,  that  the  line  where  it  crossed  the- 
railway  track  did  not  belong  to  the  appellant,  and  that  it  was  not 
charged  with  the  duty  of  keeping  it  in  repair.  There  was  a  trial  by  jury, 
which  resulted  in  a  verdict  in  favor  of  Kersh  against  the  telephone- 
company  for  the  sum  of  $2000,  and  in  favor  of  the  railway  company. 

Appellant  owned  and  operated  a  telephone  line  running  along  the- 
dirt  road  from  Nacogdoches  to  Logansport,  through  Appleby  and  Garri- 
son. Payne's  mill  was  situated  on  the  railway  between  Appleby  and 
Garrison,  about  seven  miles  east  from  the  former  place  and  about  a  half 
mile  from  its  line.  Payne  had  a  store  at  Appleby,  and  desiring  to  con- 
nect his  store  and  mill  by  telephone,  he  contracted  with  the  appellant 
to  put  in  telephones  for  him  and  make  connections  with  its  line  at  Ap- 
pleby and  the  mill.  For  the  telephone  at  Appleby  Payne  paid  the  ap- 
pellant $10  a  month,  he  receiving  the  tolls  on  outgoing  messages,  and' 
the  appellant  those  on  all  messages  to  Applyby.  In  order  to  make  the- 
connection  at  Payne's  mill  it  was  necessary  to  build  a  line  one-half  a* 
mile  long,  crossing  the  railway  track.  The  construction  of  this  line  was- 
the  subject  of  some  negotiation  between  Branch,  the  president  of  ap-^ 
pellant,  and  Payne,  the  result  of  which  was  that  Pajme  agreed  to  fur- 
nish the  right  of  way  and  the  poles  and  assistance  in  the  construction,, 
and  the  appellant  agreed  to  furnish  the  wire  and  construct  the  line. 
Appellant  furnished  the  telephone,  for  which  it  received  a  rental  of  $4- 
a  month,  and  the  tolls  on  all  messages  sent  to  the  mill,  and  Payne  re- 
ceived the  tolls  on  outgoing  messages.  At  both  places  Payne  gave  at- 
tention to  the  telephones  and  notified  persons  called  for  to  answer  in- 
coming messages.  There  was  evidence  to  show  that  the  appellant  at 
different  times  had  repaired  the  line  to  the  mill.  We  conclude  that 
the  finding  of  the  jury  that  the  line  from  the  main  line  to  the  mill  was: 
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the  property  of  the  appellant  is  fully  sustained  by  the  evidence,  and  it 
is  adopted  by  us.  On  August  25,  1899,  the  appellee  Kersh,  while  in  the 
employ  of  the  railway  company,  was  riding  on  the  top  of  a  box  car  and 
was  struck  by  the  wire  extending  from  appellant's  main  line  to  Payne's 
mill  over  the  railway  track,  and  thrown  to  the  ground  and  seriously 
injured,  sustaining  damages  to  the  amount  of  the  verdict.  It  was 
shown  by  the  evidence  that  the  wire  had  been  down  and  on  that  day 
had  been  put  up  again  by  a  man  in  the  empploy  of  the  appellant  and 
that  after  it  had  been  put  up  it  hung  so  low  as  to  obstruct  the  passage 
of  the  train.  We  conclude  that  the  appellee  Kersh  was  injured  without 
fault  on  his  part  by  the  negligence  of  the  appellant  in  failing  to  suspend 
the  wire  high  enough  to  permit  the  train  to  pass  under  it  with  safety  to 
a  person  on  the  top  of  a  car. 

The  first  and  second  assignments  complain  of  the  refusal  of  the 
court  to  give  peremptory  instructions  to  the  jury  to  find  in  favor  of  the 
appellant  on  tiie  ground  that  it  did  not  own  and  had  no  control  over  the 
line.  These  were  properly  refused  because,  as  above  stated,  the  evi- 
dence fully  sustains  the  finding  of  the  jury  to  the  contrary.  There  was 
no  error  in  refusing  special  charge  number  8  requested  by  the  appellant 
upon  the  theory  of  a  lease  of  the  line  to  Payne,  because  there  is  no 
evidence  tending  to  show  a  lease  that  by  implication  of  law  would  re- 
lieve the  appellant  of  the  duty  to  keep  the  line  in  repair.  The  language 
used  by  Payne  that  he  owned  the  line  by  a  lease  was  explained  by  him, 
and  the  facts  as  stated  both  by  him  and  Branch  fail  to  show  such  a  lease. 
The  right  to  lease  conferred  by  statute  (Revised  Statutes,  article  701), 
is  the  power  to  acquire  or  join  the  lines  of  other  corporations,  and  is  not 
applicable  to  this  case.  Special  instruction  number  3  was  properly  re- 
fused, becanse  it  made  appellant's  liability  depend  upon  whether  or  not 
LawBon  was  directed  to  repair  the  line  by  anyone  authorized  to  act  for 
the  company,  when  the  evidence  showed  that  Atkinson  had  charge  of 
the  telephone  at  Appleby,  and  at  the  direction  of  Branch  employed 
LawBon  to  repair  the  line  east  of  Appleby ;  that  Lawson  did  so,  repairing 
it  about  four  miles  out,  and  again  at  the  place  of  the  accident ;  that 
Lawson  reported  to  Atkinson  that  the  line  had  been  repaired  at  Pa3me'8 
mill,  and  Atkinson  paid  him  for  the  work,  and  reported  to  Branch  that 
the  line  had  been  repaired  at  Payne's  mill ;  that  Lawson  reported  to  At- 
kinson after  the  accident  happened,  and  the  money  paid  to  him  was 
retained  by  Atkinson  out  of  the  company's  receipts.  Atkinson  says 
that  the  only  instructions  he  gave  Lawson  were  to  go  and  fix  the  line. 
Lawson  says  he  told  him  to  fix  it  from  Appleby  to  Payne's  mill.  Other 
evidence  showed  that  the  company  repaired  the  Payne's  mill  line  at  other 
times,  and  that  whenever  the  line  needed  repair  in  and  about  Appleby, 
Atkinson  would  have  it  fixed  up  at  the  request  of  Branch;  and  that 
Branch  had  promised  Payne  to  send  a  lineman  to  repair  the  line.  Thus 
it  80  conclusively  appears  from  the  evidence  that  the  appellant  was  not 
only  bound  to  keep  the  line  in  repair,  but  that  Atkinson  had  authority 
Vol.  27  civil— 9. 


130  27  Texas  Civil  Appeals  Eeports.        {Iri  District, 

to  employ  Lawson  to  do  the  work  in  the  particular  instance,  it  would 
have  been  error  for  the  court  to  have  submitted  to  the  jury  as  an  issue 
upon  which  the  appellant's  liability  depended,  the  authority  of  Atkinson 
to  have  the  work  done.  For  the  above  reasons  special  instruction  num- 
ber 9  was  also  properly  refused.  Special  instruction  number  6  was  not 
applicable  to  the  evidence.  Atkinson  testified  directly  that  he  was  the 
agent  of  the  company  at  Appleby.  This  is  not  proof  of  agency  by  prov- 
ing the  declarations  of  the  agent. 

The  fact  that  Paynes  should  have  given  directions  to  Lawson,  when 
he  went  to  repair  the  line,  how  it  should  be  fixed,  taken  in  connection 
with  the  other  evidence,  did  not  warrant  the  fourth  and  tenth  special  in- 
structions requested  by  the  appellant.  As  already  stated^  the  finding  of 
the  jury  as  to  the  ownership  and  control  of  the  line  was  fully  sustained 
by  the  evidence.  It  was  proper  to  introduce  in  evidence  the  written 
statement  made  by  Payne  for  Branch  to  discredit  or  impeach  his  testi- 
mony, but  the  failure  of  the  court  to  charge  upon  the  subject  of  im- 
peaching testimony  was  not  error,  as  complained  of  under  the  eleventh 
assignment.  There  were  no  special  circumstances  to  call  for  duch  a 
charge,  and  if  there  had  been,  the  mere  omission  of  the  court  to  charge 
without  request  #ould  not  have  been  ground  for  reversal  of  the  judg- 
ment. 

We  find  no  error  in  the  charge  of  the  court.  By  referring  to  the  ap- 
pellant's line  to  which  the  line  to  Payne's  mill  was  connected  as  the 
"main  line"  was  not  upon  the  weight  of  evidence  or  calculated  to  cause 
the  jury  to  believe  that  the  court  was  of  the  opinion  that  the  Payne's 
mill  connection  belonged  to  appellant.  Nor  did  the  use  of  the  word 
"accommodation"  in  the  charge  indicate  that  appellant  must  have  put 
up  the  line  free  of  cost  to  make  it  the  property  of  Payne.  The  thirteenth 
and  fourteenth  assignments  can  not  therefore  be  sustained.  What  ha^ 
been  already  said  disposes  of  the  fifteenth  and  sixteenth  assignments  of 
errror,  which  attack  the  sufficiency  of  the  evidence.  The  judgment  of 
the  court  below  will  be  affirmed. 


Wilt  of  error  refused. 


Affirmed. 


3gr^  a.  Clawson  et  al.  v.  J.  L.  Williams,  Executor,  et  al. 

Decided  November  22,  1901. 

l.^Tres^ass  to  Try  Title — Conflicting  Location*— Burden  of  Proof. 

Where,  in  a  case  of  conflicting  locations,  plaintiff  sues  for  land  which  is  in 
possession  of  the  defendant,  the  burden  is  on  him  to  show  by  competent  evidence 
that  the  land  in  controversy  is  within  the  boundaries  described  in  the  grant 
under  which  he  claims.    See  evidence  held  not  to  show  a  conflict  of  locations. 

2. — Same— Appeal— Cross-ABsignments  Necessary. 

Where  plaintiff  obtained  judgment  establishing  the  location  of  his  survey 
as  including  the  land  in  controversy,  and  on  appeal  by  the  defendants  the  judg- 
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ment  was  reversed  as  unsupported  by  the  eridence,  plain tiiT  was  not  entitled, 
efen  though  the  evidence  warranted  it,  to  have  a  judgment  establishing  the  loca- 
tion of  bis  survey  so  as  to  include  land  claimed  by  his  coappellees  where  he  had 
sot  appealed  nor  filed  cross-assignments  against  them. 

3.— Appeal — ^Abandonment — ^Assignment  of  Error.  •- 

Failure  to  file  assignments  of  error  constitutes  an  abandonment  of  an  appeal 
thst  has  been  taken  by  the  giving  of  due  notice  thereof. 

Appeal  from  Harris.     Tried  below  before  Hon.  Wm.  H.  Wilson. 

E.  B.  Moody,  for  appellants. 

J,  C,  Baldwin,  D,  F.  Rows,  T.  C.  Rowe,  C.  E.  Johnson,  and  Ross  & 
Wood,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  suit  was  instituted  by  ap- 
pellee J.  L.  Willams,  executor  of  the  estate  of  Larissa  Williams,  de- 
ceased, and  Emily  Pudor,  joined  by  her  husband  0.  M.  Pudor,  against 
the  appellants,  John  A.  Clawson,  Joe  Stasney,  Joe  Volcik,  Jr.,  Stepan 
Volcik,  W.  B.  Hollingsworth,  and  C.  H.  Kinney,  and  a  large  number 
of  other  defendants,  none  of  whom  have  appealed.  The  suit  was  in  the 
fonn  of  an  action  of  trespass  to  try  title  to  a  tract  of  land  patented  to 
Addison  Weld  by  virtue  of  certificate  No.  183,  and  alleged  in  plaintiffs' 
petition  to  be  described  in  the  patent  as  follows : 

"Six  hundred  and  forty  acres  of  land,  more  or  less,  in  Harris  County, 
Texas,  between  the  waters,  of  Cedar  Bayou  and  San  Jacinto  Biver,  west 
of  and  adjoining  a  survey  made  for  land  scrip  No.  93,  and  about  nine 
miles  from  Lynchburg.  Beginning  at  the  N.  W.  comer  of  land  scrip 
93,  a  stake  and  mound  in  the  prairie  in  the  W.  boundary  line  of  Scott's 
survey;  thence  S.  2360  vs.  with  the  W.  boundary  line  of  a  survey  made 
for  land  scrip  93,  to  a  stake  and  mound  in  the  prairie  in  the  N.  bound- 
ary line  of  a  survey  made  for  land  scrip  No.  351 ;  thence  W.  1190  vs. 
with  said  line  to  ite  N.  W.  corner,  a  stake  and  mound  in  the  prairie; 
then  S.  920  varas  with  the  W.  boundary  line  of  said  survey  to  a  stake; 
thence  W.  200  varas  to  a  stake;  thence  N.  3338  varas  to  a  stake  and 
mound  in  the  prairie ;  thence  E.  1385  varas  to  a  stake  and  mound  in  the 
W.  boundary  line  of  Scott's  league;  thence  S.  10  degrees  E.  180  varas 
with  said  Scott's  line  to  the  place  of  beginning,  being  abstract  No.  816, 
patent  No.  284." 

Plaintiffs  further  alleged  that  as  originally  surveyed  plaintiffs  were, 
as  a  matter  of  fact,  the  owners  of  more  than  640  acres  of  land;  that 
while  the  patent  calls  for  2540  varas,  being  the  entire  east  boundary  line 
of  said  survey,  yet  as  a  matter  of  fact  said  east  boundary  line  of  said 
survey  is  3158  varas,  and  that  the  west  boundary  line  of  said  survey  is 
in  fact  4071  varas,  and  that  the  north  and  south  boundary  lines  of  said 
survey  are  much  greater  than  called  for  in  said  patent.  They  then 
alleged  the  location  of  the  northeast  comer  of  the  Beuben  White  league 
(an  old  survey),  and  alleged  that  their  east  boundary  line  is  located 
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4070  varas  east  of  the  east  line  of  said  B.  White  league ;  that  their  west 
boundary  line  is  located  1268  varas  east  of  said  east  line  of  the  R.  White 
league,  and  that  their  north  boundary  line  is  located  2951  varas  north 
of  the  northeast  comer  of  the  said  R.  White  league,  and  prayed  for  the 
establishment  of  the  true  location  of  the  boundary  lines  of  said  A.  Weld 
survey  No.  183. 

Appellants  answered  separately,  disclaiming  as  to  any  land  sued  for 
by  plaintiffs,  except  so  much  thereof,  if  any,  as  might  be  included  within 
the  metes  and  bounds  set  forth  in  their  respective  answers,  and  as  to 
the  lands  described  in  their  answers  they  pleaded  "not  guilty."  The 
lands  claimed  by  appellant  C.  H.  Kinney  ftre  situated  in  W.  C.  E.  R. 
Company's  survey  No.  2,  which  is  located  in  the  southwest  comer  of 
the  James  Scott  abandoned  league  survey.  The  lands  claimed  by  the 
other  appellants  are  all  situated  in  the  S.  T.  Champney  survey  No.  93. 

The  real  controversy  was  the  location  of  the  Addison  Weld  No.  183 
survey.  The  case  was  tried  by  the  court  without  a  jury  and  a  judg- 
ment rendered  whereby  the  west  boundary  line  of  plaintiff's  survey  was 
placed  2688  varas  east  of  the  northeast  comer  of  the  R.  White,  and  their 
north  boundary  line  was  placed  1358  8-10  varas  north  of  said  northeast 
corner.  The  metes  for  all  of  its  sides  are  the  same  as  called  for  in  the 
patent.  This  location  places  the  west  line  of  the  survey  only  65  varas 
west  of  the  southwest  comer  of  the  James  Scott,  and  places  the  north 
line  358  8-10  varas  north  of  the  southwest  comer  of  said  Scott,  and 
places  its  east  line  1320  varas  east  of  said  southwest  comer  of  the  James 
Scott,  the  effect  of  which  is  that,  as  located  by  this  judgment,  the  Ad- 
dison Weld  No.  183  survey,  belonging  to  plaintiffs,  covers  practically 
the  entire  S,  T.  Champney  survey  claimed  by  appellants,  which  is  lo- 
cated by  its  field  notes  and  patent  at  the  southwest  comer  of  the  James 
Scott,  and  covers  about  one-half  of  the  land  in  the  W.  C.  R.  R.  Com- 
pany's survey  No.  2,  situated  in  the  southwest  comer  of  the  James  Scott 
abandoned  league  claimed  by  appellant  C.  H.  Kinney. 

The  Addison  Weld  survey,  the  location  of  which  is  the  question  in 
controversy  in  this  suit,  was  one  of  a  body  of  fourteen  surveys  known 
as  the  Trott  surveys,  none  of  which  have  any  natural  or  known  artifi- 
cial boundaries  and  all  lie  in  the  prairie  between  San  Jacinto  River 
and  Cedar  Bayou.  There  is  a  body  of  older  surveys  between  the  Trott 
surveys  and  San  Jacinto  River,  the  exact  location  of  which  can  be  fixed 
from  natural  boundaries.  These  surveys  are  the  Humphrey  Jackson 
labor,  the  Humphrey  Jackson  league,  the  Reuben  White  league,  and  an 
old  abandoned  survey  known  as  the  Beardsley  or  Baldwin  survey.  On 
the  east  of  the  Trott  survey  and  lying  along  and  across  Cedar  Bayou 
are  the  Hannah  Nash  and  the  Hugh  Morgan  surveys  and  the  James 
Scott,  abandoned  survey.  The  location  of  the  Nash  and  Scott  surveys 
are  definitely  fixed,  but  the  exact  location  of  the  west  line  of  the  Mor- 
gan survey  is  uncertain.  The  Trott  surveys  were  located  by  Trott, 
county  surveyor  of  Harris  County,  in  April,  1839,  the  names  of  said 
survey's  and  the  order  in  which  the  field  notes  were  made  and  recorded 
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in  the  records  of  the  ofiSce  of  the  county  surveyor  of  Harris  County  be- 
ing as  follows : 

Scrip  No.     Page. 

A.  Whitlock   186  42 

A.  Whitlock   187  43 

L.  Hemmenway   196  44 

L  Hemmenway   351  45 

W.  Gregory    41  47 

W.  Gregory    42  47 

W.  Gregory    43  48 

W.  Gregory    44  49 

S.  T.  Champney   93  50 

A.  Weld    183  51 

A.  Weld    184  52 

C.  Ware    191  53 

S.  T.  Champney   199  54 

L  Hemmenway 182  55 

Numbers  1,  2,  and  3  of  said  surveys,  viz.,  A.  Whitlock  186,  A.  Whit- 
lock 187,  and  L.  Hemmenway  196,  form  the  southern  tier  of  the  Trott 
surveys.  No.  1  begins  on  the  Baldwin  survey  and  can  be  accurately 
located  by  its  field  notes  and  so  can  No.  2,  which  begins  on  the  east 
line  of  No.  1.  No.  3  begins  at  the  southeast  comer  of  No.  2  and  calls 
for  the  west  line  of  the  Hannah  Nash  survey.  The  evidence  shows 
that  the  west  line  of  the  Nash  is  1200  varas  west  of  where  its  location 
should  be  in  accordance  with  the  calls  of  said  survey  No.  3  and  the 
larger  part  of  the  area  of  said  survey  is  in  conflict  with  the  older  Nash 
survey.  Survey  No.  4  begins  at  the  N.  W.  comer  of  No.  1  on  the  east 
line  of  the  Baldwin,  and  No.  5  begins  at  the  S.  E.  comer  of  No.  4. 
Both  of  these  surveys  can  be  located  as  called  for  in  their  field  notes. 
No.  6  begins  at  the  N.  W.  corner  of  No.  3  and  its  west  line  is  the  east 
line  of  No.  5.  The  same  discrepancies  in  the  calls  for  the  Nash  sur- 
vey in  the  field  notes  of  No.  6  exist  as  are  shown  in  regard  to  the  calls 
in  No.  3  and  the  conflict  with  the  Nash  covers  almost  the  whole  of  sur- 
vey No.  6.  These  three  surveys,  Nos.  4,  5,  and  6,  compose  the  second 
tier  of  the  fourteen  Trott  surveys.  The  next  survey.  No.  7,  begins  at 
the  N.  W.  comer  of  No.  6  in  the  east  boundary  line  of  No.  5  and  calls 
to  nm  east  to  Cedar  Bayou;  thence  north  up  the  bayou;  thence  west 
and  thence  south  to  the  place  of  beginning.  No.  8  begins  at  the  N.  W. 
comer  of  No.  7  and  calls  to  mn  south  to  the  N.  E.  comer  of  No.  5; 
thence  west  616  varas;  thence  north  1950  varas  to  Scott's  south  bound- 
ary line ;  thence  north  80  deg.  E.  2760  varas  to  Morgan^s  west  boundary 
line  crossing  Cedar  Bayou  at  2515  varas;  thence  S.  10  deg.  E.  with 
Morgan's  west  boundary  line  to  the  N.  E.  comer  of  No.  7 ;  thence  with 
the  north  line  of  No.  7  to  the  place  of  beginning. 

As  before  stated,  the  location  of  the  west  line  of  the  Morgan  survey 
called  for  in  the  field  notes  of  No.  8  is  uncertain,  and  the  calls  for  the 
Ittyou  in  the  west  line  of  survey  No.  7  can  not  be  verified  upon  the 
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ground  if  said  survey  is  laid  out  from  its  beginning  comer  in  accord- 
ance with  the  courses  and  distances  called  for  in  its  field  notes ;  but  from 
the  fact  that  the  beginning  comer  of  survey  No.  1  can  be  accurately 
fixed  by  the  east  line  of  the  Baldwin  survey  and  each  of  the  next  suc- 
ceeding eight  surveys  call  to  begin  on  the  east  line  or  at  one  of  the 
east  comers  of  the  next  preceding  survey,  the  beginning  comers  and 
the  west  lines  of  both  surveys  Nos.  7  and  8  can  be  definitely  fixed. 
The  field  notes  of  survey  No.  9,  which  is  the  S.  T.  Champney  No.  93 
claimed  by  appellants,  are  as  follows : 

'^Beginning  at  the  S.  W.  comer  of  Jas.  Scotf  s  league,  at  a  stake  and 
mound  in  the  prairie;  thence  N.  10  E.  with  the  south  boundary  line, 
1916  varas  to  the  N.  W.  comer  of  survey  No.  44,  a  stake  and  mound  on 
the  said  Scott's  line;  thence  S.  1960  varas  to  a  stake  and  mound  in  the 
prairie;  thence  W.  2070  varas  to  a  stake  and  mound  in  the  prairie  on 
the  N.  boundary  line  of  survey  No.  351 ;  thence  2360  varas  to  a  stake 
in  the  prairie  on  said  Scott^s  W.  boundary  line;  thence  S.  10  E.  760 
varas  to  the  place  of  beginning." 

Surveys  Nos.  44  and  351  called  for  in  these  field  notes  are,  as  before 
shown,  Nos.  8  and  4  in  the  order  of  location  of  the  Trott  surveys.  The 
north  boundary  line  of  No.  351  and  the  west  line  of  No.  44  called  for 
in  the  field  notes  of  the  Champney  survey  can  both  be  accuratively  lo- 
cated. As  before  stated  the  southwest  comer  and  the  south  boundary 
line  of  the  Jas.  Scott  can  be  accurately  fixed  and  located  upon  the 
ground,  and  the  evidence  is  uncontradicted  that  the  Champney  survey 
claimed  by  appellants  can  be  accurately  located  on  the  ground  by  its 
field  notes  without  conflicting  with  any  of  the  preceding  Trott  surveys. 
The  patent  to  the  S.  T.  Champney  contains  the  field  notes  above  set  out, 
and  was  issued  on  May  8,  1841.  The  original  field  notes  of  the  Addison 
Weld  survey  claimed  by  appellants  were  lost  and  a  new  survey  was  or- 
dered by  the  Land  Office.  The  field  notes  of  this  survey  from  the  Land 
Office  signed  by  Tipton  Walker,  surveyor  of  Harris  County,  purports  to 
be  the  field  notes  of  a  resurvey  made  on  May  1,  1845,  and  are  tiie  field 
notes  contained  in  the  patent  to  said  survey  which  was  issued  on  Sep- 
tember 29,  1845.  These  field  notes  are  the  same  as  the  original  except 
that  they  call  for  the  Baldwin  survey  where  the  Trott  field  notes  call 
for  the  Beardsley,  but  the  evidence  shows  that  the  Baldwin  was  first 
known  as  the  Beardsley  survey.  The  distance  between  the  west  line  of 
the  Champney  survey,  if  that  line  is  placed  where  called  for  in  the  field 
notes  of  said  survey,  and  the  east  line  of  the  Baldwin  survey  is  1200 
varas  less  than  the  distance  called  for  in  the  field  notes  of  the  Addison 
Weld  183.  The  trial  court  filed  the  following  conclusions  of  fact  and 
law: 

"1.  That  the  fixed  points  in  the  neighborhood  of  the  surveys  in  ques- 
tion, as  shown  by  practically  all  the  evidence,  are  the  comer  of  the 
Humphrey  Jackson  labor,  at  the  intersection  of  Jackson^s  Bayou.  The 
point  is  one  of  mathematical  certainty,  and  on  the  position  of  this  point 
the  position  of  the  Humphrey  Jackson  league  and  the  Eeuben  White 
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leagae  can  be  shown  with  oertainiy.  The  Beuben  White  league  is  laid  off 
commencing  on  the  lower  comer,  at  the  San  Jacinto  Biver,  of  the  Jack- 
son labor,  and  giving  its  upper  line  the  distance  called  for  in  the  field 
notes.  Thence  according  to  its  calls,  extending  the  distance  called  for 
in  its  last  line,  till  it  reaches  the  natural  object  called  for,  the  San 
Jacinto  Eiver.  The  above  are  the  fixed  surveys  on  the  San  Jacinto 
Biver  side  and  may  be  called  the  'San  Jacinto  River  surveys,'  if  to 
them  are  added  several  other  surveys  laid  off  adjacent  to  the  Beuben 
White  and  filling  the  space  formerly  occupied  by  two  old  abandoned 
snnrejB  known  as  the  Baldwin  and  Shirley. 

"2.  On  the  Cedar  Bayou  side  the  position  of  the  Hannah  Nash 
leagae  is  shown  with  substantial  identi^  by  all  the  surveyors,  by  old 
marked  lines  in  the  timber.  I  adopt  as  the  basis  of  my  finding  the 
position  of  said  league  as  testified  to  by  the  surveyor,  Hensholdt. 
There  is  practically  no  controversy  on  this  point,  though  the  position  of 
the  Hugh  Morgan  survey  is  very  much  a  matter  of  mere  conjecture. 
The  evidence  is  wholly  indeterminate  on  this  ptint.  The  position  of 
the  James  Scott  (abandoned  survey)  can  be  laid  off  with  accuracy  by 
metes  and  bounds  from  the  Juliana  Malley  league,  whose  south  line  is 
marked  in  the  timber.  I  find  it  is  correctly  so  laid  off,  as  depicted  on 
Hensholdt*s  map,  and  so  laid  off  it  is  in  confiict  with  some  of  the  body 
of  surveys  known  as  the  Trott  surveys.  The  surveys  above  named,  the 
Nash  and  the  James  Scott,  may  be  called  the  ^Cedar  Bayou  surveys.' 

*'3.  Between  the  *Cedar  Bayou  surveys'  and  the  'San  Jacinto  Eiver 
surveys'  lies,  wholly  in  the  prairie  and  without  artificial  or  natural  mon- 
mnents,  the  body  of  fourteen  surveys,  which  are  here  called  the  'Trott 
surveys.'  Trott,  the  county  surveyor  of  Harris  County,  pretended  to 
have  surveyed  these  surveys  in  April,  1839,  but  there  is  not  enough 
room  in  the  prairie  by  some  1200  varas  between  the  'Cedar  Bayou  sur- 
veys' and  the  'San  Jacinto  Eiver  surveys'  to  put  in  these  fourteen  Trott 
snrveys.  The  field  notes  of  all  in  the  county  surveyor's  records  of  Harris 
County  are  all  dated  April,  1839. 

"I  conclude  that  these  fourteen  surveys  by  Trott  were  not  actually 
nm  upon  the  ground,  but  are  what  is  known  as  'chimney-comer  work,' 
for  the  excess  and  the  discrepancies  are  too  great  to  occur  in  work  done 
on  the  ground,  between  surveys  clearly  fixed  on  the  ground  and  tied  to 
streams.  The  shortage  in  the  lower  line  of  the  Eeuben  White  does  not 
explain  the  error,  or  the  theory  of  actual  survey,  because  the  same  de- 
fect of  distance  exists  between  the  James  Scott  and  the  Hugh  Jackson 
le^ue,  which  could  not  be  affected  by  the  lower  line  of  the  Eeuben 
White,  one  way  or  another. 

"Finding  that  the  work  was  'chimney-comer  work,'  how  then  should 
the  Trott  surveys  be  located?  I  understand  the  rule  to  be,  in  such  a 
state  of  facts,  to  ascertain  and  follow  the  intent  of  the  surveyor,  as 
disclosed  by  his  work.  I  find  this  intent  to  have  been  to  fill  up  the 
gap  between  the  'Cedar  Bayou  surveys'  and  the  'San  Jacinto  surveys* 
with  the  fourteen  Trott  surveys,  and  to  fill  up  this  gap,  start  from  the 


136  27  Texas  Cifil  Appeals  Reports.        [Ist  District, 

side  of  the  'San  Jacinto  River  surveys/  I  reached  this  last  conclusion 
because  the  field  notes  of  the  Trott  surveys  can  be  fitted  in  perfectly 
around  the  Humphrey  Jackson,  Reuben  White,  and  Baldwin  or  Shirley 
surveys,  and  can  not  be  filled  in  (without  very  considerable  discrepan- 
cies) to  the  'Cedar  Bayou  surveys'  and  to  that  bayou;  and  further, 
Trott,  a  Harris  County  surveyor,  was  more  likely  to  be  acquainted  with 
the  surveys  in  Harris  County  than  with  those  in  Chambers  County. 
Also,  the  order  of  the  surveys  as  they  appear  in  the  surveyor's  book  of 
Harris  County  begin  on  the  San  Jacinto 'River  side. 

"Conclusions  of  Law. — On -the  facts  found,  the  court  concludes  the 
Trott  surveys  in  controversy  should  be  laid  off  in  the  prairie  from  the 
San  Jacinto  River  side,  according  to  course  and  distaace.  To  which 
conclusions  both  of  law  and  fact  all  parties  except.*' 

Conceding  that  the  evidence  sustains  the  trial  court  in  his  conclusion 
that  the  Trott  surveys  were  not  actually  surveyed  upon  the  ground,  and 
that  in  such  case  the  proper  rule  in  determining  the  true  location  of 
said  surveys  is  to  follow  the  intent  of  the  surveyor  as  disclosed  by  his 
work,  we  think  there  is  no  evidence  in  the  record  to  sustain  the  con- 
clusion that  Trott  in  locating  the  Addison  Weld  survey  intended  to  com- 
mence on  the  Baldwin  survey  and  locate  said  Weld  survey  according  to 
the  courses  and  distances  called  for  in  its  field  notes,  regardless  of  the 
fact  that  such  location  conflicts  with  his  own  work  in  previously  locat- 
ing the  Champney  survey.  The  evidence  shows  that  in  locating  the 
third  tier  of  surveys^  which  includes  the  Weld  and  Champney  surveys, 
the  surveyor  did  not  start  on  the  San  Jacinto  River,  but  on  the  Cedar 
Bayou  side.  Judged  by  his  solemn  written  declarations  contained  in  the 
field  notes  prepared  by  him  for  the  Champney  and  Weld  surveys,  it  was 
clearly  the  intention  of  Trott  to  commence  the  Champney  survey  at  the 
southwest  comer  of  the  Jas.  Scott  survey  and  from  such  beginning 
■comer  to  locate  the  lines  of  said  survey  in  accordance  with  the  calls 
for  course  and  distance  contained  in  said  field  notes,  and  to  locate  the 
Weld  survey  west  of  the  west  line  of  the  Champney  as  thus  fixed.  It  is 
equally  clear  that  he  thought  there  was  room  enough  between  the  west 
line  of  the  Champney,  as  located  by  his  field  notes,  and  east  line  of  the 
Baldwin  to  admit  of  the  location  of  the  Weld. 

What  he  would  have  done  had  he  known  that  this  space  did  not  in 
fact  exist  is  purely  a  matter  of  conjecture  about  which  it  is  idle  to  specu- 
late, for  we  are  only  concerned  with  his  intention  as  regards  facts  and 
conditions  that  were  known  or  appeared  to  him  to  exist.  He  must  have 
known  the  location  of  the  Scott  survey,  as  the  evidence  shows  that  the 
distance  from  the  southwest  comer  of  the  Scott  along  its  south  boundary 
line  to  Cedar  Bayou  (the  only  natural  object  called  for  in  any  of  the 
surveys),  as  called  for  in  the  field  notes  of  the  Champney  and  W.  Gre- 
gory surveys  is  approximately  correct,  and  his  intention  to  locate  the 
Champney  on  the  south  line  of  the  Scott  beginning  at  the  southwest 
comer  of  said  survey  is  clear  and  unmistakable.  It  is  unnecessary  for  us 
to  determine  the  question  as  to  whether  the  Champney  may  be  consid- 
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ered  the  senior  survey,  since  there  is  no  conflict  in  the  two  surveys,  and 
no  question  of  priority  is  involved.  We  think  it  clearly  appears  from 
the  evidence  that  no  part  of  the  land  covered  by  the  Champney  patent  is 
covered  by  the  patent  under  which  plaintifb  claim,*^  and  appellants, 
though  they  have  shown  no  title  to  any  part  of  the  Ohampney  survey, 
are  entitled  to  be  protected  in  their  possession  of  sam^'  against  plaintiff, 
who  also  fail  to  show  any  title  to  any  part  of  said  survey.  The  judg- 
ment of  the  court  below,  in  so  far  as  it  adjudicates  the  matters  in  con- 
troversy between  the  several  defendants  and  between  'the  plaintiffs  and 
the  defendants  who  have  not  appealed,  being  not  appe&led  from,  is  un- 
disturbed, but  said  judgment,  in  so  far  as  it  attempts  to  fix  the  location 
of  the  Weld  survey  east  of  the  west  line  of  the  Champney  as  same  is 
located  in  the  field  notes  of  said  survey,  is  reversed  and  judgment  is 
here  rendered  fixing  the  east  line  of  the  Weld  on  the  west  boundary 
line  of  the  Champney,  as  said  west  line  is  located,  by  beginning  the  said 
Champney  survey  at  the  southwest  comer  of  the  James  Scott  and  fol- 
lowing the  calls  for  course  and  distance  contained  in  the  field  notes  of 
said  Champney  survey. 

Reversed  and  rendered. 

ON  MOTION  FOB  REHEABING. 

After  mature  consideration  of  the  motions  for  rehearing  filed  in  this 
cause  and  a  careful  re-examination  of  the  record,  we  are  convinced  that 
our  former  judgment  herein  correctly  disposed  of  the  issues  presented. 
Appellees  are  the  plaintiffs  in  this  cause  suing  defendants  in  possession 
of  the  land  in  controversy,  and  the  burden  is  upon  them  to  show  by 
some  competent  evidence  that  the  land  in  controversy  is  within  the  boun- 
daries described  in  the  patent  under  which  they  claim.  This  burden 
is  not  met  by  the  mere  showing  of  discrepancies  in  some  of  the  calls  in 
the  field  notes  of  the  survey  claimed  by  appellants.  Appellees  contend 
very  earnestly  in  their  motions  for  rehearing  that  our  conclusions  of 
fact  set  out  in  our  former  opinion  do  not  support  the  judgment  oS  this 
court,  but  on  the  contrary  sustain  the  judgment  rendered  in  the  court 
below.  This  contention  is  based  upon  the  finding  by  us  that,  "from 
the  fact  that  the  beginning  comer  of  survey  No.  1  can  be  accurately 
fixed  by  the  east  line  of  the  Baldwin  survey  and  each  of  the  next  suc- 
ceeding eight  surveys  call  to  begin  on  the  east  line  or  at  one  of  the  east 
comers  of  the  next  preceding  survey,  the  beginning  comers  and  west 
lines  of  surveys  Nos.  7  and  8  can  be  definitely  fixed.^'  If  this  finding 
be  considered  as  locating  the  west  lines  of  surveys  Nos.  7  and  8  by  giv- 
ing controlling  effect  to  the  calls  for  the  beginning  corners  of  said  sur- 
veys as  fixed  by  running  the  lines  of  the  preceding  surveys,  and  dis- 
regarding the  calls  for  Cedar  Bayou,  the  only  natural  object  called  for 
in  the  field  notes  of  any  of  these  surveys,  the  west  line  of  No.  8  would 
be  placed  about  3300  varas  east  of  the  southwest  comer  of  the  Scott 
survey.    If  the  west  line  of  No.  8  be  thus  fixed  there  is  sufficient  terri- 
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tory  between  said  west  line  and  the  east  line  of  the  Baldwin  survey  to 
admit  of  the  location  of  both  the  Weld  and  Champney  surveys  in  ac- 
cordance with  the  judgment  of  the  court  below,  and  appellees  insist 
that  under  the  finding  above  quoted  the  judgment  heretofore  rendered 
in  this  canse  by  this  court  should  be  set  aside  and  the  judgment  of  the 
court  below  affirmed.  We  do  not  think  this  contention  is  sound.  Con- 
ceding for  the  sake  of  argument  that  the  west  line  of  No.  8  is  fixed  as 
claimed  by  appellees  and  that  there  is  room  between  this  line  and  the 
east  line  of  the  Baldwin  to  admit  the  location  of  the  two  surveys  in 
question,  it  does  not  follow  that  appellees  are  entitled  to  have  the  Weld 
survey  located  as  claimed  by  them.  We  think  it  is  perfectly  clear  that 
the  surveyor  who  made  these  locations  intended  that  the  Champney 
survey  should  cover  all  the  area  between  the  southwest  comer  of  the 
Scott  and  the  west  line  of  survey  No.  8,  and  if  it  be  a  fact  that  this 
area  is  largely  in  excess  of  the  acreage  called  for  in  the  field  notes,  this 
fact  would  not  in  itself  authorize  the  location  of  the  Weld  on  a  part  of 
said  area  when  the  field  notes  of  said  survey  clearly  show  that  it  was 
the  intention  of  the  surveyor  to  locate  same  west  of  the  Scott  survey. 
But  we  did  not  conclude  in  our  former  opinion  that  the  west  line  of 
surveys  Nos.  7  and  8  should  be  fixed  alone  by  the  calls  for  the  beginning 
comers.  We  overlooked  the  discrepancies  in  distance  in  the  calls  from 
Cedar  Bayou  to  said  west  lines  and  the  actual  distance  from  the  bayou 
to  said  lines  as  fixed  by  the  location  of  the  beginning  comers,  and  the 
finding  before  quoted  is  based  upon  the  assumption  that  no  such  dis- 
crepancies existed.  We  think  it  clear  as  stated  in  our  former  opinion 
that  the  surveyor  knew  the  location  of  the  south  line  and  the  southwest 
comer  of  the  Scott  survey  and  the  actual  distance  between  said  comer 
and  Cedar  Bayou,  and  we  think  it  equally  clear  that  he  intended  the 
space  between  said  points  should  be  occupied  by  surveys  No.  8  and  the 
survey  claimed  by  appellants.  There  is  nothing  in  the  evidence  to 
authorize  the  crowding  out  of  surveys  Nos.  7  and  8  so  as  to  admit  the 
location  of  the  Weld  survey  at  a  place  different  from  that  called  for  in 
its  fi^ld  notes.  Appellees*  petition  shows  that  they  have  no  definite 
idea  as  to  where  the  land  claimed  by  them  is  located.  They  sue  for 
double  the  amount  of  land  called  for  by  their  patent,  and  allege  that 
the  north  and  south  lines  of  their  survey  are  twice  the  length  called 
for  in  the  patent,  the  evident  object  of  such  allegations  being  to  recover 
the  amount  of  land  called  for  in  their  patent,  whether  same  should  be 
found  to  be  located  over  the  Champney  or  the  Baldwin  surveys,  and  in 
their  motion  for  rehearing  appellees,  who  were  plaintiffs  below,  ask 
that  in  event  we  adhere  to  our  former  opinion  as  to  the  location  of  the 
Champney  survey  that  we  render  judgment  locating  the  Weld  survey 
over  the  old  abandoned  Baldwin  survey  and  on  the  land  claimed  by 
their  coappellees.  If  the  facts  authorized  the  rendition  of  such  judg- 
ment by  us  we  could  not  grant  this  relief,  because  the  plaintiffs  below 
have  not  appealed  from  the  judgment  and  have  filed  no  cross-assign- 
ments against  their  coappellees.    It  is  true  the  plaintiff  executor  gave 
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notice  of  appeal,  but  having  presented  no  assignments  his  appeal  mnst 
be  considered  abandoned.  We  are  of  opinion  that  our  former  judgment 
in  this  case  should  not  be  set  aside  or  modified  in  any  way,  and  the 
motions  for  rehearing  are  overruled. 

OvemiJed. 
Writ  of  error  refused. 


Mabgaret  0.  Lord  v.  New  York  Life  Insurance 
Company  et  al. 

Decided  November  8,  1901. 

1.— life  Insiiraiice — Gift  of  Policy— Evidence. 

A  chose  hi  action,  such  as  a  life  insurance  policy,  may  be  the  subject  of 
gift,  and  delivery  of  the  policy  as  a  gift  may  be  proved  by  circumstantial  evi- 
dence. 

1— Same— Fact  Case. 

Evidence  showing  that  a  brother,  who  stood  in  loco  parentis  to  his  sister^ 
made  declarations,  both  before  and  after  his  marriage,  that  he  had  provided  for 
her,  in  case  of  his  death,  by  insurance,  and  that  a  certain  policy  payable  to  his 
estate  was  for  her,  and  at  one  time  delivered  a  package  of  papers  to  a  third 
party  to  be  cared  for,  saying  that  in  it  was  a  policy  for  his  sister,  of  which 
package  he  subsequently  took  possession,  and  after  his  death  the  policy  was  in 
the  custody  of  his  bankers,  this  was  sufficient  to  support  a  finding  that  he  had 
made  a  gift  of  the  policy  to  the  sister.    Pleasants,  Associate  Justice,  dissenting.. 

S.— Evidence — ^Practice  on  Appeal. 

The  erroneous  admission  of  hearsay  evidence  to  show  a  fact  otherwise- 
clearly  established^  is  not  reversible  error. 

1— Same— Vai3^g  Written  Instrument. 

The  declarations  of  the  insured  that  a  life  insurance  policy  payable  to  his. 
estate  belonged  to  his  sister  were  not  inadmissible  as  tending  to  vary  the  terma 
of  a  written  instrument,  since  the  policy  was  a  subject  of  gift. 

S.— Same— Declarationa  Ugainat  Interest 

Where  the  insured  stood  in  loco  parentis  to  his  sister,  his  declarations  as.  > 
to  having  given  her  a  policy  payable  to  his  estate  were  not  inconsistent  with-' 
his  possession  of  the  policy,  and  were  admissible  as  against  interest. 

6.— Same — Statute  of  Frauds— Gift  of  Goods— Possession. 

The  statutory  provision  requiring  possession  to  accompany  a  gift  of  goods 
or  chattels  does  not  apply  to  choses  in  action,  and  hence,  where  the  plain tifiT 
daimed  the  proceeds  of  a  life  insurance  policy  by  parol  gift,  it  was  not  error  to 
refuse  a  charge  that,  in  order  to  establish  the  gift,  the  possession  of  the  policy 
must  have  remained  with  the  donee.    Rev.  Stats.,  art.  2546. 

Appeal    from    Galveston.    Tried    below    before    Hon.    William    H. 
Stewart. 

Mart  H.  Royston  and  Kleberg  <&  Neethe,  for  appellant. 

Pruitt  &  Smith,  7Z.  W.  Floumoy,  William  B.  Lockhart,  and  Harris 
&  Harris,  for  appellees. 

Affinned  by  the  Supreme  Court  upon  certificate  of  dissent. 
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GARRETT,  Chief  Justice. — ^The  controversy  in  this  case  is  about 
the  ownership  of  the  proceeds  of  a  policy  of  insurance  for  $10,000  upon 
"the  life  of  Richard  Lord,  deceased,  issued  by  the  New  York  Life  In- 
surance Company.  Upon  its  face  the  policy  is  payable  to  the  executors, 
administrators,  or  assigns  of  the  insured.  Richard  Lord  died  Septem- 
her  8,  1900,  leaving  a  will  in  which  he  devised  all  his  property  of  what- 
-ever  character  to  his  wife,  Margaret  G.  Lord.  Kate  Lord,  a  sister  of - 
the  deceased,  claimed  the  policy  of  insurance  as  a  gift  from  her  brother 
and  brought  this  suit  against  the  insurance  company  and  Margaret  G. 
Lord  to  require  the  proceeds  to  be  paid  to  her.  The  insurance  company 
admits  liability  upon  the  policy  for  the  sum  of  $14,428,  and  offers  to 
pay  the  money  to  whichever  of  the  parties  the  court  shall  adjudge  is 
entitled  to  it.  A  trial  by  jury  in  the  court  below  resulted  in  a  judgment 
in  favor  of  the  plaintiff,  Kate  Lord,  against  the  insurance  company 
for  the  amount  above  stated.  From  that  judgment  Margaret  G.  Lord 
has  appealed. 

Richard  Lord  and  the  defendant,  Margaret  G.  Lord,  were  married 
June  29,  1899.  He  was  about  43  years  of  age  at  the  time  of  his  mar- 
riage and  his  sister,  the  plaintiff,  was  then  about  27  years  of  age.  When 
Kate  Lord  was  about  12  or  13  years  old  her  mother  died.  Not  long  after 
the  death  of  the  mother  their  father  went  to  South  America,  where  he 
died  within  a  short  time.  After  the  death  of  her  mother,  and  until  his 
death,  Kate  Lord  was  supported  entirely  by  her  brother,  Richard  Lord. 
She  had  no  property  except  an  interest  in  some  shares  of  mining  stock 
inherited  from  her  father,  and  it  yielded  no  income.  The  relations  be- 
tween the  brother  and  sister  were  of  the  most  affectionate  nature,  and  he 
provided  liberally  for  her  support  and  education.  After  she  left  school 
she  lived  with  him  until  his  marriage  and  until  his  death  had  per- 
mission to  draw  against  his  bank  account.  At  his  death  Richard  Lord 
left  but  little  property  except  some  policies  of  life  insurance.  These 
policies  were  all  contained  in  a  box  which  was  locked  and  left  by  him 
in  the  custody  of  Adt)ue  &  Lobit,  bankers  in  Galveston,  in  whose  pos- 
session it  was  at  the  time  of  his  death.  Among  the  policies  were  two 
payable  to  the  wife  amounting  to  $20,000";  an  acident  policy  for  $5000 
payable  in  case  of  death  to  Kate  Lord ;  and  three  policies  payable  to  the 
-estate  of  the  deceased,  one  of  which  was  the  one  in  controversy.  All  of 
them  were  issued  after  the  marriage  of  Richard  Lord  and  the  defendant 
Margaret  G.  Lord,  except  the  one  claimed  in  this  suit  by  the  plaintiff, 
Kate  Lord.  It  bears  date  October  31,  1894,  and  was  the  only  insurance 
liord  ever  had  upon  his  life  prior  to  his  marriage. 

The  plaintiff  introduced  several  witnesses  as  to  declarations  made  by 
Richard  Lord  in  his  lifetime  to  show  that  he  had  given  her  the  policy 
in  suit.  Emma  J.  McLellan  testified  that  some  time  in  1894,  before 
the  issuance  of  the  policy,  Richard  Lord  told  her  that  he  would  leave 
his  sister  provided  for  with  life  insurance;  and  in  1896  he  said  that  he 
had  taken  out  this  policy  for  her ;  that  he  was  not  a  man  to  save  money, 
and  that  he  had  left  her  provided  for  in  life  insurance.    Charles  Vidor, 
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an  insurance  agent,  testified  that  he  was  well  acquainted  and  intimate 
with  Lord ;  that  five  or  six  years  ago  he  had  asked  Lord  why  he  did  not. 
take  out  a  life  policy,  and  that  Lord  had  replied  that  he  had  a  policy  for 
$10,000,  and  that  was  all  he  wanted,  as  he  only  had  his  sister  to  care- 
for;  that  the  policy  was  for  the  benefit  of  his  sister  and  that  he  did  not 
care  to  have  any  more.  Louis  Wortham,  also  an  insurance  agent,  had 
a  conversation  with  Lord  in  1899,  prior  to  his  marriage,  and  <also  in 
1896  or  1897,  with  reference  to  insurance.  They  were  friends  and  their 
relations  were  intimate.  The  witness  said  that  Lord  told  him  that  he 
had  a  policy  in  the  New  York  Life  for  the  benefit  of  his  sister,  of  whom 
he  spoke  as  "Kitty  '/^  that  the  policy  was  hers.  A.  A.  Green,  Jr.,  testi- 
fied that  he  was  a  life  insurance  manager  and  knew  Richard  Lord  in  his 
lifetime  quite  well;  that  in  August,  1898,  he  had  solicited  him  for  in- 
rarance.  That  he  said  that  he  had  one  policy  for  $10,000  in  the  New 
fork  Life  Insurance  Company;  that  that  policy  was  his  sister  Kitty's,, 
and  that  he  would  like  to  have  $10,000  additional  insurance  if  he  could 
Btand  the  examination.  Witness  wrote  his  application,  but  the  com- 
pany applied  to  declined  to  issue  the  policy.  This  witness  also  testified  r 
''When  1  came  to  ask  him  to  whom  he  wanted  this  policy  payable,  he 
said,  This  policy  in  the  New  York  Life  is  Katie's.  *  *  *  Yoa 
know  I  am  educating  a  girl.  ♦  *  ♦  Just  make  that  payable  to  my- 
self and  I  will  arrange  for  that.'  '* 

James  Irwin,  also  an  insurance  agent,  testified  that  Lord  applied 
to  him  for  insurance  in  December,  1899,  about  six  months  after  his  mar* 
riage;  that  the  witness  asked  him  if  he  had  any  insurance  and  he  an- 
swered "yes,"  he  had  some  for  his  sister  "Katie.**  Witness  suggested 
that  he  ought  to  take  out  some  insurance  for  his  wife,  and  he  said,  "if 
I  thought  you  could  get  me  through  I  would.**  Witness  submitted 
Lord's  name  to  the  company  represented  by  him  and  it  wrote  the  $20,000 
for  the  benefit  of  his  wife.  Neil  P.  Anderson  testified  that  he  resided 
in  Fort  Worth  and  was  a  general  agent  of  McPadden  Bros.,  in  the  cotton 
business;  that  Kichard  Lord  had  been  in  the  employ  of  the  firm  from 
about  1891  or  1892  until  his  death;  and  that  he  had  known  him  since 
1887  or  1888.  They  were  in  business  touch  with  each  other  every  year, 
but  Lord*s  office  would  be  changed  from  year  to  year.  The  witness- 
said:  "I  think  it  was  in  1894,  the  latter  part  of  that  year,  *  *  * 
Mr.  Lord  gave  me  some  valuable  papers  in  a  sealed  envelope  to  be  cared 
for  for  him,  asking  me  if  I  could  take  care  of  them  in  my  safe.  I  told 
him  yes ;  I  would  put  them  in  my  private  till.  When  he  handed  them 
to  me  he  says,  "In  this  is  a  policy  for  my  sister  Kate.**  Witness  kept  the 
papers  for  about  a  year,  when  Lord  called  for  them  and  he  delivered 
them  to  him.  The  attention  of  the  witness  was  not  directed  to  any 
other  paper  in  the  package,  and  the  matter  was  never  mentioned  again. 
It  appeared  from  the  evidence  that  Lord  was  a  man  of  good  business 
qualifications  and  understood  the  effect  of  the  language  of  the  policy^ 
and  knew  what  would  be  necessary  to  make  it  payable  to  his  sister. 

The  court  in  effect  instructed  the  jury  that  unless  the  insurance  policy 
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in  controversy  was  delivered  to  the  plaintiff  by  Richard  Lord,  or  to 
some  person  for  her  benefit,  she  would  not  be  entitled  to  recover.  Under 
this  charge  the  verdict  of  the  jury  is  a  finding  that  the  policy  was  deliv- 
ered. It  has  been  assigned  as  error  by  the  defendant,  Margaret  G.  Lord, 
that  the  evidence  is  not  sufficient  to  support  the  verdict.  That  a  chose 
in  action  may  be  the  subject  of  a  gift  is  well  settled.  But  it  is  insisted 
that  only  the  intention  of  the  donor  to  give  must  be  shown  by  the 
evidence,  but  that  the  gift  can  be  completed  only  by  delivery  actual  or 
constructive  of  the  thing  to  be  given,  and  that  there  is  no  evidence  in 
the  record  here  upon  which  the  delivery  of  the  policy  of  insurance  to  the 
plaintiff  can  be  predicated.  On  the  other  hand,  it  is  contended  that  the 
fact  of  the  delivery  of  the  policy  may  be  implied  from  the  evidence.  Re- 
peated declarations  were  shown  to  have  been  made  by  Richard  Lord 
that  he  had  insured  his  life  for  the  benefit  of  the  plaintiff,  and  that  the 
policy  in  question,  about  the  identity  of  which  there  can  be  no  doubt, 
was  his  sister  Kate's.  After  his  marriage,  when  he  procured  insurance 
for  the  benefit  of  his  wife,  he  is  shown  to  have  declared  that  the  policy 
then  held  by  him  was  for  the  benefit  of  his  sister.  Soon  after  the 
issuance  of  the  policy  he  intrusted  it  to  the  witness  Anderson  for  safe 
keeping  in  a  sealed  envelope  with  other  valuable  papers,  but  when  he 
delivered  the  package  to  Anderson  he  told  Andrson  that  in  it  was  an 
insurance  policy  for  his  sister  Kate.  The  policy  being  payable  to  his 
estate,  the  only  reasonable  construction  that  could  be  placed  upon  this 
statement  to  Anderson  was  that  he  was  to  hold  it  for  the  plaintiff. 

It  is  true  that  when  Lord  called  for  the  package  about  a  year  after- 
wards it  was  returned  to  him,  and  so  far  as  the  evidence  shows  the  policy 
remained  in  his  possession  and  at  his  death  it  was  found  locked  up  in 
a  box  with  other  papers  in  the  custody  of  the  bankers  to  whom  he  had 
intrusted  it.  But  it  was  shown  not  only  as  a  motive  for  the  gift,  but  as 
explaining  the  possesssion  of  the  policy  by  him,  that  Richard  Lord  and 
the  plaintiff  sustained  towards  each  other  the  most  endearing  relations ; 
that  ever  since  she  was  a  child  twelve  years  old  he  had  stood  to  her  loco 
parentis,  and  had  been  her  sole  support;  that  he  had  provided  liberally 
for  her  education  and  supplied  all  her  wants.  It  was  shown  that  but 
for  such  provision  as  he  might  make  for  her  she  would  be  left  almost 
penniless  at  his  death,  and  that  he  declared  his  intention  to  provide  for 
her  with  life  insurance  and  that  he  had  done  so.  Not  a  syllable  of  the 
testimony  shows  that  he  could  have  had  any  motive  for  making  the  pol- 
icy payable  to  his  estate  rather  than  directly  to  his  sister,  or  that  he 
could  have  desired  to  retain  control  of  the  policy  in  order  that  he  might 
give  any  other  direction  to  the  payment  of  the  proceeds.  The  motive 
of  the  gift  and  the  intention  to  give  are  clearly  shovm.  While  in 
speaking  of  the  matter  Lord  did  not  say  "I  have  given"  or  "I  gave'*  the 
policy  to  "my  sister  Kate,"  or  make  use  of  the  word  "give*'  yet  he  did 
say  "the  policy  is  Kate's."  He  said  this  repeatedly  and  used  language 
in  speaking  of  it  that  in  the  light  of  the  relation  of  the  parties  to  each 
other  necessarily  meant  that  he  had  given  the  policy  to  her.    From  these 
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declarations  will  it  not  be  implied  that  the  gift  had  been  completed  by 
delivery? 

But  there  is  the  further  fact  that  he  had  actually  delivered  the  policy 
into  the  custody  of  the  witness  Anderson  with  the  declaration  that  it 
belonged  to  his  sister.  He  said,  "in  this  [the  package]  is  a  policy  for 
iny  sister  Kate/'  The  attention  of  Anderson  was  called  to  no  other 
paper.  Should  it  not  be  inferred  that  the  purpose  in  making  this 
declaration  to  Anderson  was  to  make  him  the  custodian  of  it  for  his 
sister?  The  policy  had  been  procured  but  recently  in  accordance  with 
a  declared  purpose  to  do  so,  and  its  delivery  to  some  one  for  his  sister 
would  have  completed  the  gift.  She  resided  with  her  brother.  He  was 
to  her  in  the  place  of  a  father  as  well  as  a  brother.  She  had  no  property 
except  an  interest  in  some  mining  shares  inherited  from  her  father, 
and  in  Richard  Lord's  box  at  his  death  was  found  a  power  of 
attorney  from  her  to  represent  her  interest  in  it.  There  would  be  no 
other  custodian  than  her  brother  for  whatever  property  she  had.  This 
policy  of  insurance  he  had  delivered  into  the  custody  of  Anderson  with 
the  declaration  that  it  was  his  sister's,  and  he  had  left  it  with  him  for 
a  year,  and  it  was  taken  from  the  custody  of  Anderson  probably  only 
when  Lord  moved  from  Fort  Worth  to  some  other  place  in  the  pursuit  of 
his  business.  From  the  relation  of  the  parties  to  each  other  and  the 
declarations  of  Richard  Lord,  and  giving  due  probative  force  to  all  the 
circumstances  in  evidence  before  them,  the  jury  were  authorized  to  imply 
the  fact  of  delivery  of  the  policy  to  Kate  Lord.  Although  it  may  be 
conceded  that  in  order  to  establish  the  gift  it  was  necessary  to  show  a 
delivery  of  the  policy,  yet  this  could  be  done  by  circumstantial  evidence. 

The  general  principles  of  law  respecting  gif te  are  well  established  and 
it  would  serve  no  useful  purpose  to  set  them  out  here.  Each  case  must 
rest  upon  its  own  facts  and  assistance  must  be  derived  from  the  analysis 
of  cases  with  analogous  facts.  In  Chevallier  v.  Wilson,  1  Texas,  161,  and 
Hillebrant  v.  Brewer,  6  Texas,  45,  the  Supreme  Court  of  this  State  has 
enunciated  these  principles  as  applied  to  facts  in  the  one  case  where  no 
delivery  was  shown  and  in  the  other  where  there  was  a  constructive  de- 
livery. The  cases  of  Richardson  v.  Hutchins,  68  Texas,  81 ;  Brown  v. 
Brown,  61  Texas,  56,  and  Gonzales  v.  Adoue,  58  Southwestern  Reporter, 
951,  are  useful  in  the  consideration  of  the  case  before  the  court,  but  in 
each  of  these  cases  the  question  of  delivery  was  affected  by  the  relation 
of  husband  and  wife  between  the  parties,  since  under  the  marital  law 
of  this  State  the  husband  is  entitled  to  the  control  and  possession  of 
the  wife's  property.  The  decision  in  Richardson  v.  Hutchins,  however, 
was  not  rested  upon  the  right  of  the  husband  to  the  custody  of  the 
bonds.  There  are  cases  cited  by  counsel  for  the  appellant  in  which  the 
facts  tend  strongly  to  support  their  contention  that  a  completed  gift 
was  not  shown.  But  the  most  analogous  case  is  Malone's  Appeal,  cited 
by  counsel  for  the  appellee,  Kate  Lord,  from  Pennsylvania,  from  the 
Orphan's  Court  of  Philadelphia  (37  Legal  Intelligencer,  63),  affirmed 
by  the  Supreme  Court  of  Pennsylvania  (38  Legal  Intelligencer,  303). 
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Malone  took  out  an  insurance  policy  on  his  life  for  $5000,  payable  on. 
its  face  to  his  personal  representatives.  Afterwards  he  married  the 
claimant.  Just  before  his  marriage  he  said  to  her,  ^Ht  anything  should 
happen  after  marriage  you  will  get  this  $5000,  because  I  took  out  this 
policy,  and  it  is  yours.**  .No  policy  was  seen  in  his  possession  at  the 
time,  nor  was  he  seen  to  give  her  any,  but  a  policy  of  insurance  in  the 
company  named  was  afterwards  seen  in  a  drawer  of  the  wardrobe  which 
was  used  by  himself  and  wife.  He  repeatedly  declared  afterwards  to 
various  persons  that  the  policy  was  his  wife's.  After  marriage  he  took 
out  two  other  policies  of  insurance  specifically  payable  to  his  wife.  For 
many  years  prior  to  and  at  his  death  the  policy  in  question  was  con- 
tinuously in  the  fire-proof  receptacle  belonging  to  the  firm  of  which  he 
was  a  member,  and  the  premiums  upon  it  during  the  latter  part  of 
decedent's  life  were  paid  out  of  the  firm's  money.  The  contest  was  be- 
tween creditors  and  the  widow  who  claimed  the  benefit  of  the  policy. 
The  Supreme  Court  affirmed  the  decree  on  the  opinion  of  Judge  Pen- 
rose of  the  Orphan's  Court.  In  that  opinion  Judge  Penrose  said: 
^'Unless  the  uncontradicted  testimony  of  six  witnesses  be  rejected,  it 
must  be  conceded  that  the  decedent  repeatedly,  and  in  the  most  un- 
equivocal and  explicit  terms,  declared  that  he  had  given  the  policy  of 
insurance,  taken  out  by  him  shortly  before  his  marriage,  to  his  wife, 
and  that  it  belonged  to  her.  *  *  *  That  the  wife's  claim  might  be 
thus  established  is  clear,  both  in  reason  and  authority."  Citing  Hack- 
ney V.  Vrooman,  62  Barb.,  666 ;  Gray's  Estate,  1  Barr,  327 ;  Wesco's  Ap- 
peal, 2  Smith,  195.  "The  declarations  were  against  the  husband's  in- 
terest, and  were  deliberate,  precise,  and  consistent  with  each  other. 

*  *  *  The  right  of  the  wife  is  denied:  (1)  Because  there  was  nO' 
written  evidence  of  assignment  to  her.  (2)  Because  there  was  no  di- 
rect evidence  of  delivery.  (3)  Because  at  the  time  of  decedent's  death 
the  policy  was,  and  had  been  for  a  number  of  years,  in  the  fire-proof 
of  the  firm  of  which  he  was  a  member.  *  *  *  (5)  Because  pre- 
miums on  the  policy  were  paid  by  the  firm.  *  *  *  It  is  clearly 
shown  by  the  American  authorities,  if  not  also  by  the  English, 
that  any  act  on  the  part  of  the  owner  of  a  chose  in  action,  showing  not 
only  a  persistent  intention  to  transfer,  but  that  he  regarded  himself  as 
having  carried  such  intention  into  effect,  is  sufficient,  and  that  no  writ- 
ten evidence  of  the  transaction  is  required.  *  *  *  It  was  held  at  an 
early  date  that  gifts,  causa  mortis,  of  choses  in  action,  as,  for  example,, 
of  a  bond  or  of  a  policy  of  insurance,  might  be  made  by  mere  delivery^ 

*  *  *  Later  decisions  have  established  the  principle  that  there  is 
no  difference  in  this  respect  between  gifts  causa  mortis  and  gifts  inter 
vivos.''  Citing  Grover  v.  Grover,  24  Pick.,  265;  Hackney  v.  Vrooman,. 
62  Barb.,  650;  Wing  v.  Merchant,  57  Me.,  383;  Camp's  Appeal,  3ft 
Conn.,  88.  "In  all  these  cases  it  was  decided  that  a  valid  gift  of  a 
chose  in  action  might  be  made  inter  vivos  without  writing,  and  by  mere 
delivery.  *  *  *  With  regard  to  the  proof  of  actual  delivery,  it  is 
not  necessary  that  the  witnesses  shall  have  seen  it  take  place.     *     *     * 
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The  delivery  may  be  proved  by  the  declarations  of  the  donor,  just  as  the 
gift  itself  may  be ;  and  when  the  donor  declares  that  he  had  given  at  a 
previous  time,  and  that  the  donee  had  then  become  the  owner,  it  is  im- 
plied that  delivery,  and  indeed  every  other  formality  necessary  to  create 
a  complete  gift,  had  taken  place.  The  law  always  presumes  knowledge 
of  its  requirements.  *  *  *  Upon  the  whole,  we  think  that  a  valid 
gift  of  the  policy  of  insurance  in  question  by  the  decedent  to  his  wife 
vas  fully  established.'' 

Other  cases  might  be  cited,  all  to  show  that  while  there  can  be  no 
doubt  but  that  delivery  of  possession  is  necessary  to  constitute  a  valid 
gift,  yet  this  is  a  matter  of  fact  upon  which  the  jury  must  pass,  and 
unlffls  this  court  can  say  that  there  are  no  facts  from  which  the  delivery 
oould  be  implied,  or  that  the  evidence  against  the  finding  of  the  jury 
so  far  preponderates  over  that  in  its  favor  as  to  show  that  the  jury  was 
influenced  by  passion  or  prejudice,  the  verdict  should  not  be  set  aside. 
A  distinction  should  be  observed  between  cases  where  it  is  held  that  the 
endenoe  is  of  not  sufficient  probative  force  or  there  is  no  evidence,  and 
thofie  cases  where  slight  evidence  that  of  itself  might  be  sufficient  to 
support  the  verdict  is  so  far  outweighed  by  affirmative  evidence  against 
it  as  to  lead  all  reasonable  minds  to  the  opposite  conclusion.  The  case 
before  the  court  is  one  in  which  it  is  necessary  only  to  consider  the 
sufficiency  of  the  evidence  to  prove  the  issue,  and  not  one  in  which 
slight  evidence  is  outweighed  and  overcome  by  other  evidence.  Were 
the  relation  of  the  parties  to  each  other,  the  repeated  declarations  of 
Bichard  Lord,  and  all  the  facts  in  the  case  of  sufficient  probative  force 
to  support  the  finding  of  the  jury  that  Bichard  Lord  gave  the  policy  of 
insurance  to  his  sister?  If  so,  the  verdict  should  be  sustained.  There  is 
no  fact  inconsistent  with  this  conclusion. 

We  do  not  decide  that  a  parol  assignment  of  the  policy  would  be  a 
completed  gift  of  the  proceeds  without  delivery,  as  there  is  perhaps 
much  reason  to  hold  from  the  decision  in  Cowen  v.  National  Bank. 
Nor  do  we  put  our  affirmance  of  the  judgment  of  the  court  below  upon 
the  ground  that  although  a  delivery  of  the  policy  might  not  have  been 
shown,  the  facts  were  sufficient  to  constitute  Richard  Lord  a  trustee  for 
his  sister.  Neither  of  these  questions  are  necessary  to  a  decision  of  the 
case  according  to  the  views  of  the  majority  of  the  court  and  we  express 
no  opinion  as  to  them. 

A  part  of  the  testimony  of  Miss  Kimball  and  Mrs.  Morrison,  the  ad- 
mission of  which  is  complained  of  as  hearsay,  was  probably  objection- 
able on  that  ground.  But  the  matters  testified  to  were  so  fully  and 
clearly  established  by  other  unchallenged  testimony  that  its  admigsion 
oould  not  have  affected  the  verdict  of  the  jury,  especially  when  it  is 
considered  that  none  of  the  testimony  objected  to  had  any  other  effect 
than  to  show  the  relationship  between  the  parties,  and  that  Richard 
Lord  was  supporting  his  sister  and  had  entire  charge  and  care  of  her 
from  the  death  of  her  mother  until  his  own  death,  a  circumstance  other- 
Vol.  27  civn— 10. 
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wise  abundantly  shown  as  above  stated.  Family  history  as  to  the  death 
of  the  father  in  South  America  made  the  evidence  of  his  sister,  ilrs. 
Morrison,  to  that  effect  admissible.  The  objection  to  the  testimony  of 
Louis  Wortham  and  Mrs.  McLellan  as  shown  by  tht  seventh  and  tenth 
assignments  of  error,  can  not  be  sustained  for  either  of  the  reasons 
given.  The  evidence  showed  that  no  other  policy  could  have  been  re- 
ferred to  than  the  one  in  controversy,  because  it  was  the  only  insurance 
Lord  had  at  the  time  of  the  conversation  with  Wortham  and  until  after 

/his  marriage.    Lord's  declarations  were  admissible  to  establish  the  gift. 

'  They  were  against  interest,  and  although  the  policy  may  at  the  time 
have  been  in  his  possession,  such  possession  was  perfectly  consistent  with 
the  relation  that  he  bore  the  donee.  As  held  in  the  case  of  Cowen  v. 
National  Bank,  the  Bevised  Statutes  concerning  gifts  does  not  apply  to 
choses  in  action,  and  it  was  not  necessary  that  the  possession  of  the 
policy  should  have  remained  with  Kate  Lord,  even  if  Bichard  Lord's 
relation  to  her  loco  parentis  were  not  sufficient  explanation.  He  may 
have  held  it  as  her  agent.  The  testimony  of  Anderson  was  properly  ad- 
mitted. As  already  stated,  there  could  be  no  doubt  about  the  identity 
of  the  policy.  Lord's  statement  that  the  policy  was  his  si^r  Elitty's, 
made  to  Green,  did  not  tend  to  vary  the  terms  of  a  written  instrument, 
because  the  policy  after  it  had  been  executed  in  terms  payable  to  his 
estate  was  subject  to  gift. 

We  find  no  error  in  the  admission  of  the  testimony  of  the  witnesses 
as  shown  by  the  eleventh,  twelfth,  and  thirteenth  assignments  of  error 
as  to  the  declarations  of  Lord.  The  charge  of  the  court  was  as  favor- 
able to  the  defendant,  Margaret  6.  Lord,  as  it  could  have  been,  and 
since,  as  above  stated,  the  statute  concerning  the  gift  of  goods  or  chat- 
tels does  not  apply  to  choses  in  action,  there  was  no  error  in  the  failure 
of  the  court  to  charge  the  jury  that  the  possession  of  the  policy  must 
have  remained  with  the  plaintiff.  We  find  no  error  in  the  charge  for 
which  the  judgment  should  be  reversed;  and  according  to  the  view 
the  majority  of  the  court  have  taken  of  the  case  there  was  no  error  in  the 
refusal  of  the  requested  special  instructions  complained  of  in  several 
assignments  of  error  that  need  be  specially  referred  to,  as  our  reasons 
above  given  will  also  apply  to  them. 
The  judgment  of  the  court  below  will'  be  affirmed. 

Affirmed. 

DISSENTING  OPINION. 

PLEASANTS,  Assocl^te  Justice. — ^I  can  not  concur  with  the  ma- 
jority of  the  court  in  holding  that  the  evidence  in  this  case  is  sufficient 
to  sustain  the  finding  of  the  jury  that  the  insurance  policy,  which  is  the 
subject  matter  of  the  suit,  was  given  by  Bichard  Lord  to  the  appellee. 
The  opinion  of  the  majority  of  the  court  is  predicated  upon  the  assump- 
tion that  the  law  requires  proof  of  delivery  either  actual  or  constructive 


190L]  Lord  v.  Life  Insurance  Co.  147 

of  the  thing  given  to  support  a  gift  inter  vivos,  though  it  intimates  that 
the  decision  of  the  Supreme  Court  in  the  case  of  Cowen  v.  National 
Bank,  63  Southwestern  Reporter,  532,  might  authorize  the  holding  that 
mere  proof  of  the  parol  gift  of  the  policy  of  insurance  unaccompanied 
by  any  proof  of  delivery  would  be  a  completed  gift  of  the  proceeds  of  the 
policy.  I  do  not  think  the  decision  in  the  Cowen  case  can  be  so  con* 
gtrued,  for  in  that  case  a  written  order  for  the  certificate  of  deposit  was 
shown  to  have  been  actually  delivered  to  Cowen  by  the  donor,  and  the 
Supreme  Court  merely  held  that  the  delivery  of  the  order  for  the  cer- 
tificates operated  to  pass  title  to  the  funds  in  the  bank  just  as  the  deliv- 
ery of  the  certificates  would  have  done. 

The  majority  of  the  court  also  decline  to  pass  upon  the  issue  as  to 
whether  the  facts  are  sufficient  to  show  that  Bichard  Lord  held  the  policy 
in  controversy  in  trust  for  his  sister,  and  do  not  require  that  the  judg- 
ment of  the  court  below  should  be  sustained  on  this  ground  regardless  of 
whether  there  was  any  delivery  of  the  policy.  The  appellee  in  his  brief 
presents  this  trust  theory  with  much  force,  but  I  am  of  opinion  that  his 
contention  is  not  sound  and  that  a  trust  can  not  be  established  by  evi- 
dence merely  showing  an  incomplete  gift.  I  think  it  is  well  settled  that 
equi^  will  not  interfere  to  perfect  a  defective  gift  by  declaring  a  trust 
vhich  the  donor  himself  did  not  declare.  There  is  nothing  in  any  of 
the  declarations  of  Richard  Lord  in  evidence  in  this  case  from  which  it 
can  be  inferred  that  he  regarded  himself  as  holding  the  policy  in  trust 
for  Us  sister.  That  he  intended  at  the  time  he  took  out  the  policy  and 
when  the  various  declarations  shown  in  the  evidence  were  made  to  give 
this  policy  to  his  sister  I  think  is  unquestioned,  the  only  question  being 
whether  tiiis  intention  was  ever  carried  out  in  the  manner  required  by 
law,  and  as  a  court  of  equity  has  no  authority  to  render  a  gift  perfect 
which  the  donor  has  left  imperfect,  neither  can  it  convert  an  imperfect 
gift  into  a  declaration  of  trust  merely  on  account  of  the  imperfection. 
To  hold  otherwise  would  be  to  nullify  and  destroy  the  universal  rule 
that  delivery  of  possession  is  essential  to  the  validity  of  a  parol  gift. 
The  only  question  in  my  opinion  which  arises  upon  the  facts  of  this  case 
is  whether  the  evidence  is  sufficient  to  sustain  the  finding  of  the  jury 
tiiat  Bichard  Lord  delivered  the  policy  to  the  appellee  or  to  some  person 
for  her.  The  charge  of  the  court  makes  the  plaintiff's  right  to  recover 
depend  upon  an  affirmative  finding  of  this  fact  by  the  jury,  and  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff  is  a  finding  by  them  that  such 
delivery  was  shown. 

I  fully  appreciate  the  importance  of  a  strict  adherence  by  the  courts 
to  the  rule  that  upon  all  issues  of  fact  the  verdict  of  the  jury  is  con- 
clusive unless  it  is  unsupportable  by  any  evidence  legally  sufficient,  or  is 
80  against  the  great  weight  and  preponderance  of  the  evidence  as  to  be 
clearly  the  result  of  passion,  prejudice,  or  undue  influence.  But  the 
very  statement  of  the  rule  implies  that  the  verdict  of  a  jury  must  not 
be  an  arbitrary  one,  and  the  duty  devolves  at  last  upon  the  court  to  pass 
upon  the  sufficiency  of  the  evidence  in  all  cases.     Mere  possibility  can 
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never  establish  the  existence  of  a  fact  requisite  to  be  proven.  To  so 
hold  is  to  say  that  verdicts  can  rest  upon  surmise  and  conjecture. 
Whenever  a  judge  concludes  that  a  verdict  is  without  suflScient  evidence 
to  support  it,  that  is,  that  the  existence  of  facts  found  by  the  jury  is  not 
a  reasonably  probable  conclusion  from  the  evidence  in  the  case,  it  be- 
comes not  only  the  right  but  the  duty  of  the  court  to  disregard  such 
verdict.  If  this  duty  is  evaded  by  our  courts,  then  our  system  of  juris- 
prudence cfLD.  not  be  maintained  consistent  with  well  defined  rules  of 
justice  and  right. 

Applying  these  principles  to  the  case  at  bar,  I  am  of  opinion  that  there 
is  no  evidence  in  this  case  which  makes  it  reasonably  probable  that  the 
policy  in  question  was  ever  delivered  by  the  deceased  to  the  appellee. 
The  evidence  upon  this  issue  is  fairly  and  accurately  stated  in  the  opin- 
ion of  the  majority  of  the  court  with  one  omission,  which  is  probably  of 
slight  importance,  but  which  I  think  should  be  given  some  weight.  The 
fact  not  stated  in  that  opinion  is  that  the  policy  in  question  was  not  an 
ordinary  life  policy  payable  only  on  the  death  of  the  insured,  but  was 
what  is  known  as  an  accumulation  policy,  which  had  a  cash  surrender 
value  which  Bichard  Lord  might  have  withdrawn  at  any  time.  I  think 
this  fact  has  some  weight  as  tending  to  show  that  notwithstanding  Lord's 
repeated  declarations  that  he  intended  to  take  out  the  policy  for  his  sif- 
ter and  that  said  policy  was  for  her,  he  made  the  policy  payable  to  him- 
self so  that  he  might  surrender  it  at  any  time  and  withdraw  its  cash 
value  and  make  such  other  provision  for  his  sister  as  the  circumstances 
and  his  judgment  might  suggest.  In  order  to  draw  a  proper  conclusion 
from  the  various  declarations  of  Lord  set  out  in  the  opinion  of  the  ma- 
jority of  the  court,  all  of  said  declarations  should  be  considered  together 
and  in  connection  with  all  of  the  circumstances  shown  by  the  evidence. 

Lord  was  a  man  of  large  business  experience,  well  acquainted  with  all 
of  the  details  as  to  the  issuance  of  insurance  policies  and  the  method  by 
which  the  beneficiary  named  in  the  policy  might  be  changed  or  the  pol- 
icy assigned.  He  had  supported  and  provided  for  his  sister  from  her 
infancy,  and  managed  and  controlled  all  of  her  business  affairs.  Be- 
fore the  insurance  policy  is  taken  out  he  tells  Mrs.  Mcljellan  that  he  in- 
tends to  provide  for  his  sister  with  life  insurance  and  some  time  after 
the  policy  is  issued  he  tells  her  that  he  had  taken  out  a  policy  for  her. 
Shortly  after  the  issuance  of  the  policy  he  hands  to  his  friend  Anderson 
a  bundle  of  papers  in  a  sealed  package  and  asks  him  to  keep  them  for 
him,  telling  the  witness  that  among  the  papers  is  a  policy  for  his  sister. 
Subsequently  he  tells  Mr.  Vidor  that  he  has  this  policy  for  the  benefit 
of  his  sister  Kate.  In  1898  he  tells  the  witness  Green  that  this  policy 
is  his  sister  Kate's.  In  1899  he  makes  the  same  statement  to  the  witness 
Wortham,  and  also  tells  the  witness  Irwin  that  he  has  this  policy  for 
Kate.  The  three  witnesses  last  named  were  insurance  agents,  and  the 
statements  to  them  by  Lord  in  regard  to  the  policy  were  made  during 
conversations  in  which  they  were  soliciting  him  to  take  out  life  insur- 
ance.    After  his  marriage  with  the  appellant,  Margaret  G.  Lord,  he 
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takes  out  an  accident  policy  payable  to  his  sister  Kate^  and  makes  his 
will  giving  all  of  his  proper^  of  every  description  to  his  wife.  The 
poUcy  claimed  by  the  appellee  in  this  suit  is  payable  to  Kichard  Lord, 
his  assigns,  executors,  or  administrators,  and  was  not  assigned  or  trans- 
ferred in  the  manner  designated  by  the  insurance  company  nor  by  any 
written  assignment  of  any  kind.  It  is  not  shown  that  said  policy  was 
ever  at  any  time  in  the  possession  of  the  appellee  or  was  ever  seen  in  any 
receptacle  to  which  she  had  access.  I  think  these  facts  and  circum- 
stances, considered  together,  lead  the  mind  to  the  irresistible  conclusion 
that  the  statement  of  Hichard  Lord  that  the  policy  was  his  sister^s  meant 
nothing  more  than  that  his  object  in  taking  it  out  was  to  provide  for 
her  support  in  event  of  his  death,  and  that  he  made  it  payable  to  himself 
80  that  he  could  retain  absolute  dominion  and  control  over  it,  and  in 
event  he  should  change  his  mind  as  to  its  final  disposition  he  could  do  as 
he  pleased  in  regard  to  it.  The  evidence  fails  to  show  that  he  ever 
changed  his  intention  to  make  his  sister  the  beneficiary  of  said  policy, 
and  I  think  it  also  utterly  fails  to  show  that  he  took  the  steps  necessary 
to  carry  this  intention  into  effect. 

It  matters  not  how  clearly  the  intention  of  the  donor  may  appear,  if 
he  fails  to  do  that  which  the  law  requires  to  complete  his  intended  gift 
no  court  can  do  it  for  him,  and  his  intention,  however  praiseworthy, 
must  fail. 

The  majority  of  the  court  have  reached  the  conclusion  that  the  declar-r 
ations  of  Lord,  taken  in  connection  with  other  facts  in  the  case,  are  suf- 
ficient to  support  the  finding  of  the  jury,  and  they  say  that  there  is  no 
fact  in  evidence  inconsistent  with  this  conclusion.  To  my  mind  such 
conclusion  is  contradicted  by  every  fact  in  the  record.  It  is  inconceiv- 
able that  a  man  of  the  intelligence,  business  experience,  and  knowledge 
of  affairs  which  Lord  is  shown  to  have  possessed,  with  a  desire  to  make 
the  gift  to  his  sister  of  this  policy  or  its  proceeds  absolute  and  complete, 
would  not  have  assigned  the  policy  to  her  or  had  her  named  as  its  bene- 
ficiary, or  80  disposed  of  it  in  his  will.  He  must  have  known  that  in 
case  of  his  death,  with  the  policy  in  his  possession  and  payable  to  his 
estate,  her  title  to  it  would  be  very  diflBcult  of  establishment,  and  his 
failure  to  assign  the  policy,  which  was  a  simple  act,  can  only  be  reason- 
ably accounted  for  on  the  assumption  that  while  he  may  have  had  the 
intention  to  at  some  time  complete  his  gift,  the  time  never  came  when 
he  was  ready  to  surrender  dominion  and  possession  of  the  property  so 
as  to  make  the  gift  absolute. 

I  do  not  think  the  testimony  of  Anderson  can  be  held  sufficient  to 
show  that  the  policy  in  question  was  given  him  by  Kichard  Lord  to  hold 
for  his  sister.  The  statement  of  Lord  was  to  the  effect  that  the  policy 
was  for  his  sister.  He  did  not  ask  Anderson  to  hold  the  policy  for  his 
sister,  and  I  think  no  such  construction  can  be  given  to  his  language, 
and  Anderson  did  not  so  construe  it.  The  policy  was  in  a  sealed  pack- 
age containing  other  papers  belonging  to  Lord,  and  was  held  by  Ander- 
son for  Lord  and  delivered  to  him  on  his  reque        The  evidence  fails 
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to  show  that  it  was  the  understanding  either  of  Lord  or  of  AndeTSon 
that  the  latter  should  hold  the  policy  in  trust  for  Miss  Lord,  and  it 
can  not  be  said  that  the  delivery  of  the  policy  to  Anderson  under  these 
circumstances  was  a  delivery  to  him  for  the  benefit  of  Miss  Lord.  The 
Pennsylvania  case  cited  by  the  majority  of  the  court  to  sustain  their 
opinion,  as  shown  by  the  statement  of  the  case,  arose  upon  facts  mate- 
rially different  from  the  case  at  bar.  That  policy  was  seen  in  a  drawer  to 
which  the  wife  had  equal  access  with  the  husband,  and  the  declaration 
of  the  husband  was  that  he  had  "given^*  the  policy  to  his  wife,  and  while 
I  do  not  assent  to  the  soundness  of  the  decision  in  that  case,  the  facta 
in  support  of  that  opinion  are  much  stronger  than  in  the  case  at  bar. 
This  seems  to  be  the  only  case  which  counsel  for  appellee  or  my  asso- 
ciates could  find  which  tends  to  sustain  the  conclusion  reached  by  the 
majority  of  the  court. 

In  direct  conflict  with  the  decision  in  the  Malone  case  is  the  opinion 
in  the  case  of  Chambers  v.  McCreery,  106  Federal  Eeporter,  364.  The 
plaintiff  in  that  case  claimed  certain  bonds  as  a  gift  from  her  deceased 
husband.  The  bonds  had  been  kept  for  some  years  by  her  husband  be- 
fore his  death  in  a  box  in  a  safe  deposit  vault,  and  after  his  marriage 
he  stated  to  the  custodian  that  he  wished  his  wife  to  have  access  to  the 
box,  and  a  statement  to  the  effect  that  she  was  authorized  to  have  access 
to  the  box  and  control  its  contents  was  placed  therein.  After  his  death,, 
complainant  had  both  keys  to  the  box  in  her  possession,  but  there  waa 
no  evidence  that  her  husband  had  given  her  this  key  with  the  intent  to 
divest  himself  of  the  title  to  or  possession  of  the  bonds.  Four  witnesses 
testified  that  Edward  Prince  said  in  their  hearing  he  had  given  to  his 
wife  for  her  own  use  some  bonds  he  had  in  the  deposit  vault,  that  no 
one  knew  he  had  such  bonds,  but  he  made  her  a  present  of  them,  that  he 
gave  her  the  key  to  the  box  or  drawer,  and  had  introduced  her  at  the 
bank,  so  that  she  could  have  access  to  the  box  any  time  she  saw  fit  to  go 
to  it,  and  so  that  she  would  not  be  dependant  upon  his  children  after 
his  death,  he  had  provided  her  with  some  bonds  which  she  kept  in  the 
Third  National  Bank  in  Cincinnati,  put  there  in  her  name. 

Upon  this  state  of  facts,  which  are  much  stronger  in  favor  of  showings 
a  delivery  than  the  facts  in  the  case  at  bar,  the  court  uses  the  following 
language:  "We  search  the  record  in  vain  for  any  testimony  showing^ 
that  Edward  Prince  ever  delivered  the  possession  of  the  bonds  in  con- 
troversy to  the  complainant,  Lockey  F.  Chambers.  On  this  point  the 
evidence  should  be  clear  and  positive,  and  in  the  absence  of  proof  of 
absolute  possession  of  the  subject  of  the  gift  by  the  donee,  free  from  the 
control  of  the  donor,  the  mere  declarations  of  the  latter  will  not  be  suffi- 
cient to  establish  a  delivery.**  And  again:  "A  gift  inter  vivos  goes 
into  immediate  effect,  is  absolute  and  irrevocable,  and  to  render  it  com- 
plete there  must  be  an  actual  delivery  of  the  subject  matter  of  the  gift, 
the  maimer  of  delivery  being  to  a  great  extent  governed  by  the  character 
of  the  thing  delivered,  but  without  such  delivery  the  title  does  not  pass. 
The  effect  of  the  delivery  is  that  the  donor  parts  not  only  with  the  pos- 
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session  but  with  the  dominion  over  and  control  of  the  property  so  deliv- 
ered." And  again :  "The  declarations  of  Prince  that  he  had  given  the 
bonds  in  the  box  to  his  wife  will  not  aid  her  in  her  claim  to  them^  unless 
they  are  accompanied  with  the  proof  of  such  absolute  delivery  as  di- 
vested bim  of  his  title  to  them  and  rendered  it  impossible  for  him  to 
have  again  exercised  control  over  them.  It  is  now  well  settled  that  the 
declarations  of  the  donor,  that  he  had  given  the  thing  in  controversy  to 
the  claimant,  will  not  perfect  a  gift  incomplete  for  want  of  actual  deliv- 
ery, and  the  fact  of  delivery  must  be  shown  by  other  evidence  than  the 
mere  declarations  of  the  donor.  A  number  of  authorities  we  have  cited 
refer  to  cases  causa  mortis,  but  they  are  nevertheless  applicable,  for,  in 
60  far  as  the  question  of  delivery  is  concerned,  there  is  no  difference  be- 
tween gifts  of  that  character  and  gifts  inter  vivos,  as  actual  delivery  is 
absolutely  essential  in  both  cases.'^ 

The  soundness  and  wisdom  of  the  rule  which  requires  proof  of  deliv- 
ery of  possession  to  complete  a  parol  gift  can  not  be  more  forcibly  shown 
than  by  quoting  the  language  of  Judge  Hemphill  in  the  case  of  Chev- 
aUier  v.  Wilson,  1  Texas,  161.  In  this  case  the  plaintiff  sued  for  a 
negro  girl  which  she  claimed  had  been  given  her  by  her  deceased  mother. 
After  deciding  that  plaintiff  could  not  recover  because  the  facts  showed 
that  possession  of  the  girl  had  never  been  delivered  to  her,  the  court 
says:  ''Here  the  parties  are  of  full  age,  and  no  doubt  can  be  entertained 
of  the  intention  of  the  mother  that  the  petitioner  should  be  the  recipient 
of  her  bounty ;  but  if  the  necessity  of  delivery  or  change  of  possession  of 
property  be  dispensed  with  in  one  instance,  it  must  in  all.  If  the  rule 
be  relaxed,  how  easy  would  it  be,  out  of  the  most  unimportant  circum- 
stance from  the  slightest  acknowledgment,  to  frame  evidence  of  dona- 
tions which  could  be  buried  or  brought  to  light  as  occasion  might  re- 
quire; and  which  might  strip  the  heirs  at  law,  and  in  natural  affection, 
of  all  the  property  of  a  deceased  relative;  or  which  among  children 
equally  beloved  might  produce  the  most  odious  discrimination  in  the 
distribution  of  the  parent's  property.  In  moments  of  playfulness  or 
anger,  or  of  excited  feelings,  parents  may  make  loose  declarations  of 
their  having  given  property  to  this  or  that  one  of  their  children,  and 
those  ebullitions  of  sportiveness  or  temporary  feeling  may,  after  being 
concealed  for  years,  be  set  up  as  a  bona  fide  disposition  of  property ;  and, 
if  sustained,  may  operate  the  highest  injustice  and  produce  discord  and 
animosities  among  those  whom  the  ties  of  policy  and  nature  combine  to 
unite  together.  As  a  general  rule  those  verbal  gifts  should  be  watched 
with  jealousy  by  the  courts.  They  are  frequently  supported  on  a  very 
flimsy  foundation;  and  being  concocted  in  secret,  they  are  difficult  to 
be  resisted  and  can  only  be  effectually  restrained  by  establishing  the  rule 
that  there  must  be  delivery  and  change  of  possession,  or  some  notorious 
change  of  property,  where  the  possession  still  remains  with  the  donor.** 
Believing  that  to  sustain  the  verdict  of  the  jury  in  this  case  upon  the 
evidence  disclosed  by  the  record  is  to  virtually  destroy  the  rule  which 
requires  proof  of  delivery  of  possession  to  complete  a  parol  gift,  I  am 
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constrained  to  respectfully  but  earnestly  dissent  from  the  conclusion 
reached  on  this  issue  by  the  majority  of  the  court,  and  am  of  opinion  that 
the  judgment  of  the  court  below  should  be  reversed  and  here  rendered 
for  the  appellant,  Margaret  G.  Lord. 


SECOND  DI8TEICT,  1901. 


Colonial  and  United  States  Mortgage  Qompany  et  al.  v. 
John  Thetford  et  al. 

Decided  November  2,  1901. 

1. — Deed — Certificate  of  Acknowledgment — ^Impeachment  by  Wife— Evidence. 

The  rule  that  the  uncorroborated  testimony  of  the  wife  denying  the  due 
execution  of  her  deed  is  not  sufficient  to  overcome  the  officer's  certificate  of 
her  acknowledgment,  regular  on  its  face  and  supported  by  his  testimony  or  other 
competent  evidence,  is  held  not  applicable  where  the  wife  denies  the  execution 
of  the  deed  and  that  she  appeared  before  the  officer.  Following  Wheelock  v. 
Cavitt,  91  Texas,  679. 

2. — Same— Community  Homestead — ^Estoppel. 

Where  the  wife  did  not  in  fact  join  in  the  husband's  deed  conveying  the 
community  homestead,  and  at  their  death  later  on  no  constituent  of  the  family 
remained,  the  deed  operated  by  estoppel  against  the  heirs  of  the  husband  from 
the  time  the  homestead  interest  ceased,  as  to  the  husband's  half  interest  in  the 
property;  but  the  deed  being  void  as  to  the  wife,  her  half  interest  descended  at 
her  death  to  the  children,  and  they  were  not  estopped  by  the  deed  to  assert  title 
to  such  half,  where  it  was  not  shown  that  they  had  received  from  their  father's 
estate  enough  property  to  render  them  liable  on  his  warranty.  Marler  v. 
Handy,  88  Texas,  421,  distinguished. 

3. — Same — Fraud — ^EstoppeL 

The  husband's  fraud  toward  the  wife  could  not,  as  to  her  half  interest  in 
the  property,  be  set  up  by  his  children  in  avoidance  of  the  estoppel  created  by 
his  deed. 

Appeal  from  Denton.    Tried  below  before  Hon.  D.  E.  Barrett. 
Holloway  &  Holloway  and  Smith,  Sullivan  £  Lohdell,  tor  appellants. 
Owsley  &  Bagsdale,  for  appellees. 

STEPHENS,  Associate  JusTiCE.-.-«The  statement  in  the  brief  of 
appellants  of  the  nature  and  result  of  the  suit  contains  nothing  super- 
fluous and  leaves  nothing  to  be  added,  and  we  therefore  adopt  it. 

The  first  complaint  is  that  the  evidence  was  not  sufficient  to  warrant 
the  verdict  finding  the  deed  from  J.  B.  Thetford  and  wife  to  Brook 
Beall  to  be  a  forgery  as  to  the  wife.  This  deed  purported  to  have  been 
duly  executed  by  Thetford  and  wife  in  December,  1888,  and  was  placed 
on  record  in  January,  1889.     Mrs.  Thetford,  testifying  by  deposition. 


1901.]  Mortgage  Co.  v.  Thktford.  153 

positively  denied  the  execution  of  the  deed  so  far  as  she  was  concerned; 
but  the  officer  before  whom  the  acknowledgment  appears  to  have  been 
taken,  and  who  had  no  interest  in  the  matter,  testified  by  deposition 
quite  as  positively  to  the  contrary,  stating  from  memory  the  circum- 
stances attending  the  execution  of  the  deed,  and  showing  a  full  compli- 
ance with  the  statute  providing  for  the  execution  of  deeds  by  married 
women. 

Numerous  cases  have  been  cited  from  other  States,  and  from  the  Su- 
preme Court  of  the  United  States,  to  sustain  the  proposition  that  the 
testimony  of  the  wife  alone  denying  the  execution  of  her  deed  is  not  suf- 
ficient to  overcome  the  certificate  of  the  officer  showing  its  execution  in 
due  fonn.  As  said  in  the  Cyclopoedia  of  Law  and  Procedure,  volume 
1,  page  625,  "It  is  very  generally  held  that  the  testimony  of  the  grantor 
unsupported  and  uncorroborated  is  not  sufficient  to  overcome  a  certifi- 
cate regular  on  its  face,  especially  where  the  certificate  is  supported  by^ 
the  testimony  of  the  officer  who  took  the  acknowledgment,  or  by  other 
competent  evidence,^'  in  support  of  which  numerous  cases  are  there  cited. 
A  distinction,  however,  has  been  taken  between  the  effect  of  a  certificate 
of  acknowledgment  made  where  the  wife  appears  before  the  officer  and 
one  made  where  she  does  not.  Wheelock  v.  Cavitt,  91  Texas,  679.  The 
rule  above  invoked  would  seem,  therefore,  to  be  inapplicable  to  this 
case,  as  the  wife  denied  appearing  before  the  officer. 

Not  finding  it  necessary  to  pass  on  the  sufficiency  of  the  evidence,  we 
proceed  to  consider  the  second  assignment  of  error,  reading: 

*The  court  erred  in  rendering  judgment  upon  the  verdict,  the  said 
Terdict  being  insufficient  to  support  the  judgment  in  this:  The  fact 
that  Sarah  A.  Thetford  did  not  join  in  the  execution  of  the  deed  does 
not  render  the  same  void  as  to  the  plaintiffs,  nor  as  to  these  defendants, 
it  appearing  that  the  land  was  community  property ;  that  both  husband 
and  wife  had  died,  and  that  no  constituent  member  of  the  family  re- 
mained.'* 

The  following  authorities  cited  by  appellants  seem  to  sustain  this  as- 
signment :  Marler  v.  Handy,  88  Texas,  421 ;  Irion  v.  Mills,  41  Texas, 
310;  Shields  v.  Aultman,  20  Texas  Civ.  App.,  345.  The  appellees  have 
not  favored  us  with  a  brief,  but  they  doubtless  rely  upon  the  opinion  of 
our  Supreme  Court  in  Stallings  v.  Hullum,  89  Texas,  431,  reversing 
the  decision  of  this  court,  33  Southwestern  Reporter,  1033.  In  that 
case,  however,  the  person  complaining  of  the  judgment,  the  wife,  still 
retained  homestead  rights,  which  it  was  held,  both  by  this  court  and 
the  Supreme  Court,  could  not  be  affected  by  the  deed  of  the  husband 
abne ;  but  the  judgment  appealed  from  was  reversed  because  it  was  held 
by  the  Supreme  Court  to  interfere  with  the  homestead  rights  of  the  wife, 
contrary  to  the  view  of  this  court  that  it  did  not.  No  such  question  is  in- 
volved in  this  appeal,  for,  as  indicated  in  the  assignment,  no  vestige  of 
homestead  right  survived.  The  object  of  the  homestead  exemption 
ceased  upon  the  death  of  Mrs.  Thetford,  and  with  it  the  exemption 
itself.    The  case,  therefore,  seems  analogous  to  Marler  v.  Handy  and 
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that  line  of  cases,  in  which  the  homestead  had  ceased  to  be,  rather  than 
to  Stallings  v.  Huilum,  in  which  it  still  remained. 

As  to  how  the  case  would  stand  if  the  deed  to  Brook  Beall  was  one 
made  merely  for  the  purpose,  in  connection  with  the  deed  of  trust  sub- 
sequently executed,  of  obtaining  a  loan  by  J.  D.  Thetford  on  the  home- 
stead, of  which  there  was  some  evidence,  we  need  not  consider,  since 
no  relief  was  sought  upon  that  ground,  the  allegations  of  the  petition 
being  confined  to  the  issue  of  forgery. 

Upon  the  ground  stated  in  the  second  assignment  of  error,  and  on 
the  undisputed  facts,  the  judgment  is  reversed  and  here  rendered  for 
appellants,  giving  to  the  mortgage  company  a  foreclosure  of  its  lien  to 
secure  the  sums  adjudged  against  Brook  Beall,  as  to  whom  the  judgment 
remains  undisturbed. 

Reversed  and  rendered. 

ON  MOTION  FOR  REHEARING. 

In  the  written  argument  submitted  by  counsel  for  appellees  with  their 
motion  for  rehearing,  the  contention  is  earnestly  if  not  vehemently 
made  that  the  judgment  of  this  court  is  wrong,  because  J.  B.  Thetford 
acted  fraudulently  towards  his  wife  when  he  attempted  to  convey  the 
land  in  controversy  to  Brook  Beall;  but  the  record  fails  to  show  that 
any  such  issue  was  distinctly  tendered  by  the  pleadings  or  tried  in  the 
court  below.  The  most  that  appellees  alleged  was,  that  Brook  Beall 
procured  the  deed  in  question,  forged  as  it  was  alleged  and  found  by 
the  jury  to  have  been,  so  far  as  Mrs.  Thetford  was  concerned,  to  be 
recorded,  and  that  he  used  it  to  obtain  a  loan  on  the  land.  Nowhere  in 
the  pleadings  did  appellees  accuse  their  father,  be  it  said  to  their  credit, 
o{  any  participation  in  the  alleged  forgery,  and  no  such  issue,  if  raised 
by  the  evidence,  was  submitted  to  the  jury.  Possibly  their  petition 
might  admit  of  the  construction  that  such  charge  was  impliedly  made 
against  J.  B.  Thetford;  and  it  may  be,  if  forgery  there  was,  as  found 
by  the  jury,  that  the  evidence  tended  to  implicate  him.  If,  therefore, 
the  issue  be  a  material  one,  and  it  was  not  fully  developed  in  the  plead- 
ings and  evidence,  it  would  perhaps  be  our  duty  to  remand  the  cause, 
instead  of  here  rendering  judgment  against  the  appellees. 

It  is  insisted,  on  the  assumption  that  the  issue  of  Thetford's  fraud 
was  involved,  that  the  cases  cited  by  us  as  authority  for  the  judgment 
we  have  rendered  are  only  applicable  where  the  husband  acts  in  good 
faith  towards  the  wife,  and  quotations  from  opinions  in  one  or  more  of 
these  cases  are  cited  to  sustain  this  view.  But  in  using  the  language 
quoted  the  court  had  under  consideration  the  effect  upon  the  homestead 
rights  of  the  wife  of  the  husband's  manner  of  exercising  his  superior 
right  as  the  head  of  the  family  to  abandon  one  homestead  for  another. 

There  is  the  following  diflFerence,  however,  between  this  case  and  that 
of  Marler  v.  Handy,  88  Texas,  421,  the  first  cited  as  authority  in  our 
original  opinion.    Here  the  dee4  of  the  husband  never  became  operative 
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as  a  conveyance,  by  esipppel  or  otherwise,  during  his  life  or  the  life  of 
the  wife,  while  in  Marler  v.  Handy,  on  account  of  the  abandonment  of 
the  homestead,  it  did.  We  may  also  add,  that  but  for  the  explanation 
oSered  by  Chief  Justice  Gaines  in  Stallings  v.  HuUum,  89  Texas,  431,. 
there  would  seem  to  be  a  conflict  between  the  opinion  in  that  case,  hold- 
ing the  deed  of  the  husband  to  the  homestead  to  be  absolutely  void  as 
to  the  wife  where  she  does  not  join  in  its  execution,  and  the  opinion 
of  Justice  Brown  in  Marler  v.  Handy,  holding,  in  accordance  with  what 
appears  to  have  been  the  rulings  in  previous  cases,  such  deed  of  the  hus- 
band to  be  merely  inoperative  so  long  as  the  property  remains  the  home- 
stead, but  to  become  effective  as  a  conveyance,  by  way  of  estoppel,  when 
it  ceases  to  be  the  homestead.  This  seeming  conflict  was  thus  reconciled 
by  Chief  Justice  Graines:  "In  Irion  v.  Mills,  41  Texas,  310,  the  hus- 
band alone  had  executed  a  deed  to  the  .homestead.  Both  he  and  his^ 
wife  died^  and  administration  was  taken  out  on  his  estate.  The  ad- 
ministrator intervened  in  a  suit  between  third  parties  for  the  property, 
and  it  was  held  that  he  was  estopped  by  his  intestate's  deed.  But  there 
was  no  party  to  the  suit  who  claimed  in  any  manner  under  the  wife. 
The  decision  in  that  case  is  in  harmony  witii  the  very  recent  case  of 
Marler  v.  Handy,  88  Texas,  421,  in  which  it  was  held  that  the  deed  to 
the  homestead  executed  by  the  husband  alone  operated  by  way  of  estop- 
pel to  pass  the  title  to  the  grantee,  upon  the  acquisition  by  the  grantor 
of  a  new  homestead  for  his  family,  provided  such  acquisition  was  not 
made  with  intent  to  defraud  the  wife  of  her  interest  in  the  former 
homestead.  The  wife  having  ceased  to  have  any  interest  in  the  'former 
homestead  as  such,  no  reason  was  seen  to  exist  why  the  deed  should  not 
take  effect.  It  is  said  in  that  case  that  the  deed  is  not  void ;  but  it  wa& 
not  meant  that  it  was  valid  as  to  the  wife,  or  that  it  could  in  the  slight- 
est manner  affect  her  rights  before  a  new  homestead  was  acquired.  The 
fact  that  it  was  held  in  those  cases  that  the  deed  was  not  so  far  void  as 
to  prevent  it  from  operating  by  way  of  estoppel  against  the  husband^ 
when  the  wife's  interest  may  cease,  does  not  justify  the  conclusion  that 
it  was  to  have  any  operation  whatever  so  long  as  her  right  of  homestead 
in  the  property  should  continue  to  exist!" 

We  have  concluded,  upon  closer  examination  of  these  opinion  and 
more  thorough  consideration  of  the  question  involved,  that  we  should 
now  hold  that  the  deed  of  John  B.  Thetford,  which,  as  before  seen,  the 
jury  found  to  be  a  forgery  as  to  the  wife,  was  not  only  void  as  to  her 
but  that  it  only  became  operative,  by  way  of  estoppel,  against  his  heirs, 
after  the  homestead  ceased.  This  did  not  occur  till  Mrs.  Thetford  died, 
when,  eo  instante,  an  undivided  half  thereof,  it  being  community  prop- 
erty, descended  to  her  children,  who  would  not  be  estopped  by  the  war- 
ranty deed  of  their  father  from  asserting  a  title  derived  by  inheritance 
from  their  mother  in  the  absence  of  a  finding  that  they  had  received 
from  their  father's  estate  enough  property  to  render  them  liable  on  his 
warranty.  If  the  homestead  had  been  abandoned  during  the  lives  of 
Thetford  and   wife,   he   might  then   have   conveyed   the   entire  prop- 
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erty,  and  the  case  of  Marler  v.  Handy  would  seem  to  be  authority  for 
holding  that  a  deed  previously  made  by  him  should  be  given  the  same 
effect  by  way  of  estoppel.  As  was  said  by  Justice  Brown  in  that  case 
of  the  decision  in  Irion  v.  Mills,  41  Texas,  310,  "The  effect  of  the  de- 
cision is  to  hold  that  the  husband  would  have  been  estopped  by  his  deed 
to  assert  title  in  the  land  after  the  time  when  he  could  have  made  a  con- 
veyance of  it."  Such  cases  stem  analogous  to  those  in  which  an  after- 
acquii-ed  title  is  held  to  pass  by  estoppel  to  the  grantee,  his  heirs,  or 
assigns.  Lindsay  v.  Freeman,  83  Texas,  257,  and  cases  cited,  particu- 
larly Comstock  V.  Smith,  by  Judge  Stayton  in  Wadkins  v.  Watson,  86 
"Texas,  194.  If  J.  B.  Thetford  had  survived  his  wife,  with  or  without 
ihe  abandonment  of  their  homestead,  he  could  not  then  have  conveyed 
her  community  interest  in  the  property,  and  a  deed  previously  made  by 
him  while  the  property  was  .the  homestead,  and  when  he  was  conse- 
-quently  equally  without  power  to  convey,  should  not  be  given  any  greater 
effect.  Inasmuch,  then,  as  the  homestead  immunity  prevented  the  deed  of 
Thetford  from  operating  as  a  conveyance  at  the  time  it  was  made,  and 
inasmuch  as  this  satus  never  changed  till,  upon  the  death  of  his  wife, 
one-half  of  the  property  descended  to  her  heirs,  no  title  to  or  power  of 
disposition  over  that  half  ever  vested  in  him  or  his  heirs,  and  there  was 
'  :at  no  time  anything  (to  borrow  an  expression  from  appellant^s  brief) 
'^to  feed  the  estoppel"  except  the  other  half  interest,  which  we  hold 
passed  to  Brook  Beall's  assigns  by  estoppel.  In  this  connection  see  the 
late  case  of  Gamer  v.  Black,  3  Texas  Ct.  Bep.,  635.  Clearly,  as  to  the 
half  interest  which  descended  from  J.  B.  Thetford  to  his  children,  they 
would  not  be  heard  to  set  up  any  fraud  of  his  towards  his  wife  or  any- 
body else,  in  avoidance  of  the  estoppel  created  by  his  deed  to  Brook 
Beall. 

It  follows,  therefore,  that  the  issue  of  fraud  on  the  part  of  J.  B. 
Thetford  becomes  immaterial,  and  that  the  recovery  by  appellees,  who 
were  plaintiffs  below,  should  be  limited  to  the  one-half  interest  inherited 
from  their  mother,  and*  that  the  foreclosure  given  the  mortgage  com- 
pany should  cover  only  the  other  half  interest;  that  is,  on  the  assump- 
iion  that  the  finding  that  the  deed  was  a  forgery  as  to  Mrs.  Thetford 
must  be  sustained,  and  we  think,  as  intimated  in  the  original  opinion, 
it  must. 

In  the  last  ground  of  the  motion  for  rehearing,  complaint  is  made 
that  we  erred  in  finding  that  no  relief  was  sought  on  the  ground  that 
the  deed  to  Brook  Beall  was  but  a  pretended  sale  of  the  homestead  for 
the  purpose  of  obtaining  a  loan,  and  we  are  referred  to  the  supplemental 
petition  for  allegations  pleading  that  issue,  but  no  such  allegations  are 
there  to  be  found.  Evidently  counsel  who  prepared  the  motion  mistook 
ihe  contents  of  the  supplemental  pleading.  That  would  be  a  different 
cause  of  action  from  the  one  pleaded  and  would  be  barred  by  limitation. 
Hence  the  cause  need  not  be  remanded  to  have  it  pleaded. 

The  rehearing  will  be  granted  and  the  judgment  reformed,  so  as  to 
limit  the  recovery  of  appellees  to  an  undivided  half  interest  in  the  land 
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sued  for,  but  will  be  reversed  and  here  rendered  denying  any  further 
recovery  and  granting  to  the  mortgage  company  a  foreclosure  of  its  lien, 
with  costs  of  its  cross-action,  on  the  other  half  interest,  but  in  other 
respects  the  judgment  will  stand  affirmed,  with  costs  of  the  appeal  taxed 
against  appellees. 
Writ  of  error  refused. 


The  Abilene  Oil  Company  v.  William  Briscoe  et  al. 

Decided  November  30,  1001. 

^.— Ifesiigenoe — ^Erecting  Wire  Fence  Acrosa  Hoad. 

Defendant's  action  in  erecting  a  barbed  wire  fence  late  in  the  afternoon 
across  a  road  used  by  the  public  in  attending  a  protracted  meeting  at  a  school- 
house  near  by,  where  services  were  to  be  held  that  night,  and  in  leaving  such 
fence  unguarded  and  without  signals  there  to  give  warning  of  danger,  the  en- 
siling night  being  quite  dark,  was  such  negligence  as  rendered  defendant  liable 
for  injury  to  one  who,  in  going  to  the  meeting,  rode  into  the  fence,  although  an 
agent  of  defendant  remained  there  on  guard  to  give  warning  until  the  church 
services  had  begun.  « 

1— Same — ^Evidence. 

There  was  no  error  in  excluding  evidence  by  defendant's  manager  that  in 
erecting  the  fence  he  thought  he  was  placing  it  entirely  on  defendant's  lot,  and 
not  partly  on  the  adjoining  schoolhouse  lot,  since  the  case  would  still  have 
been  one  of  negligence  had  the  fence  been  altogether  on  defendant's  lot. 

S.— Same^Pleading-~Cliarge — tissue  Raised. 

Where  plaintiff's  petition  for  injury  received  by  coming  in  contact  with  a 
mre  fence  alleged  its  wrongful  erection  across  the  traveled  road,  and  that  plain- 
tiff's son,  because  of  his  not  having  been  warned  of  the  fence,  came  in  contact 
with  it,  but  without  specific  allegation  that  defenda,nt  left  the  fence  unguarded 
bj  danger  signal  or  otherwise,  this  was  sufficient  to  authorize  a  charge — the 
evidence  admitted  without  objection  so  warranting — which  allowed  the  jury  to 
find  that  defendant  was  negligent  in  leaving  the  fence  unguarded  and  without 
warning  signals,  such  charge  l^ing  within  the  issues  raised  by  the  pleading. 

4.— Same — Oral  Evidence— Title  to  Land. 

There  was  no  error  in  admitting  evidence  to  prove  that  the  trustees  of  the 
school  district  owned  the  schoolhouse  lot  over  which  the  road  was  located,  since 
there  was  undisputed  evidence  showing  that  the  trustees  were  in  the  possession 
and  control  of  the  schoolhouse  lot,  and  the  title  thereto  was  not  in  issue. 

5.— Same— Charge— Public  Way. 

The  court  properly  refused  a  charge  exempting  defendant  from  liability  if 
it  exercised  ordinary  care  to  prevent  injury  to  persons  who  might  attend  the 
church  services  that  night  "during  the  time  persons  might  be  reasonably  ex- 
pected to  pass  along  said  road  and  fence  in  going  to  such  services,"  since  de- 
fendant's act  having  rendered  a  public  way  dangerous,  it  owed  the  duty  of  pro- 
tection to  persons  passing  along  it  at  any  time. 

Appeal  from  Taylor.    Tried  below  before  Hon.  N.  R.  Lindsey. 

Botpyer  &  Tillei,  Hardwicke  &  Eardwicke,  and  West,  Smith  &  Chap^ 
man,  for  appellant. 

J.  M.  Wagstaff  and  D.  0.  Hill,  for  appellees. 
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HUNTER,  Associate  Justice. — ^This  suit  was  brought  by  William 
Briscoe  against  appellant  for  himself  and  as  next  friend  of  his  20-year- 
old  son,  I.  J.  Briscoe,  for  personal  injuries  inflicted  on  the  latter, 
-whereby  he  was  permanently  injured,  and  has  sufl'ered  and  will  suffer 
great  bodily  pain  and  mental  anguish,  and  for  the  loss  of  a  horse  which 
was  killed,  and  for  time  lost  by  the  minor  from  the  service  of  his  father, 
and  for  drugs  and  doctors  bills  in  curing  him. 

Plaintiff  alleged  that,  on  September  11,  1900,  defendant  negligently 
constructed  a  barbed  wire  fence  across  a  traveled  road  or  passway  run- 
ning across  a  two-acre  tract  of  land  alleged  to  belong  to,  under  control 
•of,  and  used  by  the  trustees  of  a  public  school  in  Jones  County;  that 
•such  schoolhouse  was  used  for  school,  religious,  and  other  public  gath- 
•erings,  both  day  and  night,  and  said  passway  and  road  was  generally 
and  commonly  used  by  the  public  to  approach  the  schoolhouse;  all  of 
which,  it  is  alleged,  the  defendant  well  knew.  That  on  the  night  in 
<juestion,  to  wit,  September  11,  1900,  said  I.  J.  Briscoe  was  approaching 
•said  schoolhouse  where  religious  services  were  being  held,  and  that  the 
horse  he  was  riding  came  in  contact  with  said  fence,  and  I.  J.  Briscoe 
was  thrown  against  the  fence,  whereby  the  horse  was  killed  and  I.  J. 
Briscoe  seriously  and  permanently  injured.  William  Briscoe's  damages 
for  doctor's  -and  drug  bills,  loss  of  son's  service  for  about  ten  months, 
and  the  value  of  the  horse,  being  laid  at  $710,  while  that  of  the  son  was 
laid  at  $25,000. 

The  defendant  pleaded  a  general  denial  and  contributory  negligence, 
in  that  young  Briscoe  was  riding  a  fractious  and  untractable  horse  at 
a  rapid  rate  of  speed  in  the  nighttime  and  was  heedless,  negligent,  and 
•careless,  and  thus  contributed  to  his  injury  by  his  own  negligence. 

The  jury  found  a  verdict  for  William  Briscoe  individually  for  $385 
and  for  "I.  J.  Briscoe,  on  account  of  mental  and  physical  suffering, 
:$2000,  and  the  further  sum  of  $4000  as  actual  damages  on  account  of 
permanent  injuries."  Judgment  of  the  court  was  rendered  accordingly, 
and  this  appeal  is  from  that  judgment. 

The  record  discloses  the  following  facts:  The  oil  mill  and  gins, 
ivood  yard,  ginner's  residence,  and  seedhouse  belonging  to  the  appellant 
company  were  situated  on  the  east  side  of  an  uninclosed  lot  of  land 
covering  about  three  or  four  acres.  The  public  schoolhouse,  which  was 
also  used  as  a  church  or  meeting  house  for  the  neighborhood,  was  sit- 
uated on  the  west  side  of  said  lot.  A  public  road  led  into  these  grounds 
from  the  northeast  by  which  people  came  to  the  cotton  gin,  and  also  to  the 
schoolhouse  and  church.  This  three  or  four  acres  space  seems  to  have 
been  surrounded  by  other  people's  fences  except  on  the  north,  where  the 
road  came  in,  the  road  or  lane  being  about  twenty-six  feet  wide,  and 
this  road  was  the  only  way  into  these  grounds.  The  appellant  owned  the 
-east  side  of  the  grounds  and  the  trustees  of  the  school  district  owned,  or 
at  least  had  control  and  use  of,  the  west  two  acres.  There  was  a  divid- 
ing line  between  the  two  lots  but  it  seems  not  to  have  been  clearly  de- 
fined, and  the  wood  piles  of  appellant  extended  across  the  line  into  the 
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school  lot  some  fifty  or  sixty  feet.  It  became  necessary  for  appellant 
to  fence  its  grounds  on  account  of  the  depredations  of  cattle  upon  the 
premises.  So  on  the  11th  day  of  September,  1900,  the  manager  of  the 
appellant  company  caused  a  barbed  wire  fence  to  be  constructed  around 
its  premises  so  as  to  inclose  all  of  its  wood  piles,  as  well  as  its  other 
property  there,  and  in  constructing  this  fence  in  order  to  inclose  the 
wood  piles,  it  was  necessary  to  cross  the  road  that  was  publicly  traveled 
by  people  going  to  and  coming  away  from  the  school  or  churchhouse. 
A  protracted  meeting  of  some  religious  society  was  going  on  in  a  tent 
close  by  the  schoolhouse  at  the  time,  and  meetings  were  being  held  there 
every  night  which  the  neighbors  for  miles  around  were  attending,  and 
the  manager  of  appellant  knew  these  facts.  The  fence  was  built  late 
in  the  afternoon  of  the  11th,  and  the  manager,  knowing  the  danger 
threatened  to  persons  riding  or  driving  in  to  church,  as  the  night  was 
dark,  guarded  it  himself  until  about  8:30  o'clock,  so  as  to  turn  people 
away  from  it,  but  as  the  singing  services  were  over  and  preaching  had 
b^un  he  concluded  that  all  had  arrived  who  would  come  that  night, 
and  left  it  unguarded  with  no  light  or  other  danger  signal  to  warn 
people  who  might  come  along  the  road.  The  young  Briscoe  came  gal- 
bping  onto  the  grounds  on  horseback  about  9  o'clock  going  to  the  meet* 
ing,  ran  into  the  fence,  killed  his  horse,  and  seriously  and  permanently 
injured  himself.  It  was  dark  and  he  did  not  see  the  fence,  and  did 
not  know  it  was  there.  There  was  some  controversy  as  to  whether 
the  manager  of  appellant  knew  that  the  road  where  the  boy  was  injured 
was  on  the  schoolhouse  lot.  There  is  evidence  tending  to  show  that 
he  believed  it  was  on  the  appellant's  lot  but  the  view  we  take  of  the 
case  renders  this  fact  immaterial.  The  facts  show,  however,  that  it  was 
on  the  schoolhouse  lot.  The  evidence  was  sufficient  to  warrant  the  jury 
in  finding  the  appellant  guilty  of  negligence  in  constructing  this  dan- 
gerous kind  of  fence  across  the  road,  whether  it  was  on  appellant's  or  the 
schoolhouse  lot,  when  no  danger  signals  were  displayed  or  other  sufficient 
mode  of  warning  the  public  adopted.  The  amount  of  damages  is  not 
excessive,  as  the  young  man  will  be  a  cripple  for  life,  so  the  doctors 
testify,  and  the  verdict  is  fuUy  sustained  by  the  evidence.  The  plea  of 
contributory  negligence  was  not  proved. 

The  first  assignment  of  error  complains  of  the  exclusion  of  the  evi- 
dence of  the  appellant's  manager  that  he  believed  while  building  the 
fence  that  he  was  placing  it  on  appellant's  lot. 

There  was  no  error  in  excluding  this  evidence,  for  if  we  concede  that 
the  road  was  all  on  appellant's  lot,  it  was  in  constant  use  then  by  the 
public,  and  he  knew  it,  and  it  would  have  been  negligence  under  the 
facts  stated  to  have  put  it  there  when  he  did,  without,  on  that  night  at 
least,  placing  danger  signals  on  it  or  by  some  other  means  to  warn  the 
public  away. 

This  answers  also  the  second  and  third  assignments  of  error,  because 
whether  it  belonged  to  the  school  trustees  or  to  Williams,  the  fencing  of 
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it  with  barbed  wire  without  warnings^  under  the  circumstances^  would 
have  been  negligence  in  anybody. 

The  fourth  assignment  is  more  serious.  It  complains  of  the  charge 
ox  the  court  given  as  follows:  "A  failure  to  exercise  such  care  and 
prudence  in  performing  the  act  as  an  ordinarily  careful  and  prudent 
man  would  exercise  under  the  same  or  like  circumstances  and  conditions, 
is  ordinarily  negligence,  and  in  this  case,  if  you  find  from  the  evidence 
that  the  defendant,  the  Abilene  Cotton  Oil  Company,  in  constructing  said 
fence  on  said  land  and  across  said  road  or  passway,  if  it  did  so,  failed^ 
under  the  facts  and  circumstances  in  evidence  before  you,  to  exercise 
such  care  and  prudence  as  an  ordinarily  careful  and  prudent  man  would 
have  exercised  under  the  same  or  like  circumstances,  then  such  failure 
on  defendant's  part  would  constitute  negligence." 

Under  this  assignment  the  able  counsel  of  appellant  submits  this 
proposition:  ^^The  court  should  not  submit  an  issue  not  raised  by  tiie 
pleadings,  and  in  this  case  the  plaintiffs  having  declared  upon  an 
affirmative  act  only,  and  not  declaring  on  negligence  arising  by  reason 
of  an  act  of  omission,  the  court  in  its  charge  authorized  a  recovery  if 
omission  was  shown,  when  no  act  of  omission  was  charged.  The  evi- 
dence showing  the  character  of  fence,  its  manner  of  construction,  and 
want  of  warning,  etc.,  the  jury  was  authorized  to  find  for  plaintiff  on 
such  grounds  when  such  were  not  alleged.*' 

The  allegation  in  plaintiff's  petition  is  as  follows:  ^TThat  on  or 
about  the  11th  day  of  September,  1900,  the  defendant,  said  corpo- 
ration, and  John  Guitar,  well  knowing  that  the  said  road  was  used  hy 
the  public  for  access  to  said  school  building,  and  well  knowing  that  the 
said  open  ground  was  used  and  controlled  by  the  trustees  of  said  public 
school,  and  that  it  was  open  and  left  open  for  the  use  and  benefit  of  the 
general  public,  recklessly,  negligently,  carelessly,  and  knowingly  con- 
structed a  barbed  wire  fence,  well  knowing  the  danger  to  the  traveling , 
public  therefrom,  on,  over,  and  across  said  open  space  on  said  school 
grounds,  and  extended  said  fence  west  to  near  said  schoolhouse  and  in- 
closed a  large  portion  of  said  school  grounds  and  obstructing  the  road 
leading  to  said  schoolhouse  and  left  no  road  to  approach  said  schoolhouse 
except  a  very  narrow  passway  that  was  grown  up  in  timber  on  the- 
north  line  of  said  open  space.  That  when  said  fence  was  built  and  said 
road  obstructed,  protracted  religious  services  were  going  on  each  night  at 
said  schoolhouse,  which  fact  was  well  known  to  defendant.  The  de- 
fendant was  warned  and  commanded  and  ordered  not  to  build  said 
fence  and  not  to  obstruct  said  road  and  school  ground.  That  defendant 
built  said  fence  in  order  to  care  for  and  protect  the  property  of  defend- 
ant, and  it  was  built  for  the  use  and  profit  and  benefit  of  defendant 
corporation.  That  defendant  knew  and  had  knowledge  of  the  extreme 
danger  of  said  wire  fence  to  the  public  and  to  the  plaintiff  when  said 
fence  was  constructed  by  them.'* 

This  allegation,  it  will  be  observed,  does  not  in  terms  complain  of  the 
defendant's  failure  to  display  danger  signals  or  otherwise-  warn  the  pub- 
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he  of  the  danger  of  coming  in  contact  with  the  fence^  but  simply  that 
they  recklessly,  negligently,  and  carelessly  constructed  the  fence,  etc. 
But  following  this  allegation  we  find  it  in  the  same  connection  alleged : 
"That  on  the  night  after  the  construction  of  said  fence,  1.  J.  Briscoe 
was  lawfully  going  to  church  riding  his  horse,  and  arrived  near  Delk 
schoolhouse  a  short  time  after  dark,  and  was  traveling  the  said  road  lead* 
ing  to  the  said  schoolhouse  at  a  moderate  rate  of  speed,  when,  on  account 
of  the  darkness,  and  his  not  having  been  warned  of  the  fence,  and  hav- 
ing no  knowledge  of  its  being  built  his  horse  came  in  contact  with  said 
wire  fence,*'  etc. 

This  latter  allegation, — "  and  his  not  having  been  warned  of  the  fence 
and  having  no  knowledge  of  its  being  built," — even  if  we  adopt  the  ap- 
pellant's contention  that  the  general  allegation  of  negligence  in  con- 
structing the  fence  is  not  sufficient,  we  interpret  to  mean  that  no  danger 
signals  were  displayed  or  other  warnings  given  by  the  appellant  to  warn 
the  injured  party  or  the  public  of  the  dangerous  obstruction  placed 
across  the  highway ;  and  by  reason  of  the  reckless  building  and  the  fail- 
ure to  warn,  the  injury  occurred.  At  all  events  we  have  concluded  that 
the  charge  was  warranted  by  the  allegation.  The  evidence  of  failure  to 
display  danger  signals  or  guard  the  fence  sufficiently  was  abundant,  and 
no  question  of  want  of  allegation  to  support  the  evidence  was  made,  so 
that  it  seems  that  appellant  considered  the  allegation  sufficient  to  admit 
such  evidence,  and  if  it  is  sufficient  for  the  one  purpose  it  must  be  held 
so  for  the  other. 

The  fifth  assignment  complains  of  the  admission  of  oral  evidence  to 
prove  that  the  trustees  of  the  school  district  owned  the  schoolhouse  lot 
over  which  the  road  was  located.  The  title  to  the  lot  was  not  an  issue 
in  the  case,  but  there  was  no  material  error,  if  error  at  all,  in  admitting 
the  evidence,  as  the  bill  of  exceptions  shows  that  the  same  witness  testi- 
fied that  the  school  trustees  were  in  possession  of,  and  used  and  con- 
trolled the  schoolhouse  and  lot  where  the  road  lay,  and  this  was  undis- 
puted and  answered  every  purpose  in  this  case  which  ownership  would 
have  done. 

There  was  no  error  in  admitting  the  evidence  complained  of  in  the 
sixth  assignment.  It  only  tended  to  establish  that  the  appellant's  agents 
knew  that  the  road  was  on  the  schoolhouse  lot,  and  while  we  consider  it 
of  little  importance  under  the  circumstances  of  this  case  who  owned  the 
land  where  the  road  ran,  it  certainly  was  not  error  to  prove  that  the  ap- 
pellant knew  it  belonged  to  the  school  trustees. 

The  seventh  assignment  complains  of  the  court's  refusal  to  give  the 
following  charge:  "The  jury  are  instructed,  that  although  you  believe 
from  the  evidence  that  the  defendant  company,  in  erecting  the  fence  in 
question,  under  the  facts  and  circumstances  existing  in  this  case,  owed 
a  duty  to  those  who  attended  the  services  conducted  that  night  on  said 
property,  nevertheless,  if  you  find  that  defendant  company,  by  its  agent, 
exercised  ordinary  care  to  prevent  injury  to  persons  who  might  be 
Vol.  27  civil— 11. 
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reasonably  expected  to  attend  said  services  and  during  the  time  persons 
might  be  reasonably  expected  to  pass  along  said  fence  in  going  to  said 
sen  ices,  then  plaintiff  can  not  recover." 

This  charge  was  properly  refused.  If  the  obstruction  of  the  public 
way  was  dangerous,  the  party  who  places  it  there  must  warn  and 
protect  people  against  coming  in  contact  therewith  at  all  times,  whether 
they  might  be  reasonably  expected  to  attend  services  and  pass  along  there 
or  not.  He  has  no  more  right  to  injure  people  who  pass  along  there  at 
unreasonable  hours  by  such  dangerous  obstructions  than  he  has  those 
who  pass  only  at  reasonable  hours. 

There  is  no  merit  in  the  eighth  assignment,  as  already  shown. 

The  ninth  is  answered  by  our  remarks  relating  to  the  seventh. 

The  tenth  complains  of  a  charge  which  was  declared  to  be  correct  in 
Eailway  v.  Weigers,  22  Texas  Civil  Appeals,  344,  and  we  therefore  over- 
rule the  tenth. 

The  eleventh  and  twelfth  complain  of  the  court's  failure  to  charge 
the  jury  on  certain  phases  of  the  case.  Counsel  should  have  requested 
such  charges  if  deemed  important. 

The  thirteenth,  fourteenth,  and  fifteenth  are  without  merit.  In  fact 
there  are  eighteen  more  such  assignments,  making  a  total  of  thirty-three, 
and  while  we  have  examined  them  separately  and  carefully,  we  find  no 
material  error  in  any  of  them,  and  no  question  raised  which  it  would 
be  profitable  to  discuss.    The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  V.  and  Charles  B.  Pabwell  v.  Margaret  An^t  Babcock^ 
Administratrix,  and  Morris  B.  Brown. 

Decided  November  18,  1901. 

L^Receiverft— Appointment— Appeal  from  Order  Appointing— Notice. 

An  appeal  from  an  interlocutory  order  appointing  receivers,  made  in  cham- 
bers on  ex  parte  hearing,  is  properly  taken  when  the  order  of  appointment  is 
filled  with  the  clerk,  although  not  yet  entered  on  the  minutes  of  the  court,  and 
although  no  notice  be  given  in  open  court  of  appeal  from  such  order.  Revised 
Statutes,  arts.  1465,  1385,  1387,  construed. 

2. — Same— Right  of  Appointment. 

The  right  to  the  appointment  of  a  receiver  of  a  corporation  is  not  a  cause 
of  action,  but  only  an  ancillary  right  thereto,  and  if,  when  application  is  made 
for  a  receiver,  it  is  not  shown  that  applicants  have  a  cause  of  action,  no  right 
exists  to  have  the  receiver  appointed. 
8.— Same— Corporation— Contract  with  Its  Directors  Only  Voidable. 

Contracts  made  by  a  corporation  with  a  minority  of  its  directors  are  not,  as 
a  general  rule,  void  for  that  reason,  but  voidable  only,  even  though  such  mi- 
nority may  have  used  their  position  and  superior  influence  to  advance  their  indi- 
vidual interests. 
4. — Same — ^Management  of  Corporations — ^Interference  by  Court. 

Mismanagement,  neglect,  or  abuse  of  discretion  on  the  part  of  officers  of  a 
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corpQration  in  their  conduct  of  its  business  will  not  authorize  the  courts  to  in- 
terfere on  behalf  of  minority  stockholders  to  set  aside  contracts  which  are  not 
Toid,  unless  there  is  plainly  shown  an  intention  to  sacrifice  the  interests  of  the 
corporation  and  the  minority  stockholders. 

5.— Same— Appointment  of  Heceivers  Not  Warranted. 

See  petition  in  an  action  by  minority  stockholders  of  a  corporation  to  set 
iside  as  fraudulent  and  void  a  lease  of  all  its  property  made  by  its  board  of  di- 
rectors to  a  minority  of  its  own  members,  and  for  a  wmding  up  of  the  corporate 
affairs,  which  is  held  not  to  authorize  the  appointment  of  receivers,  because  not 
ahowing  a  cause  of  action. 

&— Fraud  Avoiding  Written  Instrument — Necessary  Allegationa. 

A  party  is  held  to  a  knowledge  of  the  contents  of  an  instrument  he  has 
signed,  unless  it  is  shown  that  the  adverse  party  practiced  some  fraud,  misrep- 
resentation, or  deceit  whereby  he  was  misled  or  misinformed  as  to  its  con- 
tents, and  was  thus  induced  to  sign  it  in  ignorance  of  its  contents;  and  such 
facts  must  be  alleged  in  an  action  seeking  to  avoid  the  effect  of  the  instrument. 
See  compromise  agreement  between  stockholders  of  a  corporation  containing 
a  dause  herein  sought  to  be  avoided,  ratifying  former  leases  and  contracts  made 
by  the  corporation. 

Appeal  from  Hartley.    Tried  below  before  Hon.  H.  H.  Wallace. 

Tenney,  McConnell,  Coffen  &  Harding  and  Matlock,  Miller  &  Dycus, 
for  appellants. 

Bomar  &  Boniar  and  A.  M.  Carter,  for  appellees. 

HUNTER,  Associate  Justice. — This  is  an  appeal  by  John  V.  Far- 
well  and  Charles  B.  Farwell,  two  of  the  defendants,  from  an  interlocu- 
tory order  of  the  district  judge  of  Hartley  County  appointing  receivers 
for  the  property  of  the  Capitol  Freehold  Land  and  Investment  Com- 
pany, Limited,  a  corporation  organized. under  the  laws  of  England,  con- 
sisting of  about  3,000,000  acres  of  land  lying  in  what  is  called  the 
Panhandle  of  Texas,  along  the  northwestern  border  thereof,  embrac- 
ing most  of  the  counties  of  Dallam,  Hartley,  Oldham,  Deaf  Smith, 
Parmer,  Castro,  Bailey,  Lamb,  and  Hockley,  and  extending  a  distance 
of  about  200  miles  north  and  souths  and  about  120,000  head  of  cattle 
nmning  and  ranging  thereon,  together  with  the  horses,  mules,  wagons, 
and  all  improvements  and  appurtenances  belonging  to  said  company  and 
in  use  on  said  ranch,  which  is  said  to  be  the  largest  in  the  world.  The 
order  covered  property  worth  $10,000,000,  which  has  been  in  the  un- 
disputed possession  of  appellants  for  twelve  years.  The  petition  was 
fil«i  by  complainants  on  the  23d  day  of  July,  1901,  and  the  order  made 
by  the  honorable  district  judge  at  chambers  afterwards  on  the  same  day, 
and  without  notice  to  any  of  the  defendants,  on  the  ex  parte  statements, 
exhibit^,  and  affidavits  of  the  complainants  and  their  counsel. 

The  petition  was  filed  by  Mrs.  Margaret  A.  Babcock  in  her  individual 
capacity,  and  as  executrix  of  the  will  of  her  husband,  Amos  C.  Bab- 
cock, deceased,  and  Morris  B.  Brown,  resident  citizens  of  Cook  County, 
Illinois,  who  bring  the  suit  on  behalf  of  themselves  and  all  other  mi- 
nority stockholders  of  the  Capitol  Company  similarly  situated  to  them- 
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selves,  and  for  the  use  and  benefit  of  said  Capitol  Company.  They 
complain  of  John  V.  Farwell,  Charles  B.  Farwell,  and  Abner  Taylor^ 
resident  citizens  of  Cook  County,  Illinois,  and  whom  they  denominate 
"the  syndicate,"  and  of  the  Capitol  Company  aforesaid,  whose  princi- 
pal office  is  in  London,  England,  with  John  V.  Farwell,  its  managing- 
director  in  the  United  States,  with  an  office  in  Chicago. 

It  is  alleged  that  Morris  B.  Brown  owns  of  the  Capitol  Company^R 
stock  180  ordinary  shares  of  £2.10s.  each,  and  180  deferred  ordinary 
shares  of  £7.10s.  each,  and  that  he  has  owned  the  same  since  Decem- 
ber 8,  1897;  that  Mrs.  Babcock  is  the  owner  of  7458  ordinary  shares 
and  7738  deferred  ordinary  shares;  that  said  Capitol  Company  was  or- 
ganized in  1885  by  the  two  Farwells,  Abner  Taylor,  and  Amos  C.  Bab- 
cock, who  were  contractors  with  the  State  of  Texas  for  the  erection  of 
its  present  State  capitol  building  at  Austin,  Texas,  and  for  which  they 
were  to,  and  did,  receive  the  3,000,000  acres  of  land  aforesaid ;  that  said 
Capitol  Company  was  chartered  and  organized  for  the  purpose  of  ac- 
quiring these  lands  and  developing  and'  maintaining  them  as  a  cattle 
ranch,  and  for  the  acquisition,  raising,  and  breeding  of  cattle  thereon 
and  the  doing  of  a  general  ranching  business.  There  were  nine  direc- 
tors, five  of  whom  were  residents  of  Great  Britain,  and  the  remainder 
of  the  United  States;  that  the  two  Farwells  and  Abner  Taylor  own, 
and  from  the  beginning  have  owned,  a  controlling  interest  in  the  capi- 
tal stock  of  said  company, — about  three-fourths  thereof, — and  have 
from  the  organization  of  the  company  been  directors  therein,  and  the 
said  John  V.  Farwell  has  been  the  managing  director  in  the  United 
States;  that  substantially  all  of  the  British  directoi-s  were  made  so  at 
the  instance  and  request  of  the  Farwells  and  Taylor,  and  it  is  alleged 
(on  information  and  belief)  that  the  syndicate  gave  them  stock  in  the 
company  in  order  to  qualify  them  to  be  directors,  and  as  an  inducement 
to  secure  their  assistance  in  organizing  the  company;  that  at  all  times 
the  board  of  directors  of  said  company  has  been  in  a  great  degree  con- 
trolled, influenced,  and  dominated  by  the  syndicate. 

That  soon  after  the  organization  of  the  company,  bonds,  or,  as  they 
are  called  by  the  Englishmen,  debenture,  were  issued  by  the  company 
and  sold  to  the  amount  of  £1,000,000,  which  bonds  were  secui'ed  by  a 
mortgage  lien  on  all  the  lands  and  property  then  owned  by  the  company 
or  afterwards  to  be  acquired.  These  bonds  matured  from  five  to  ten 
years  after  their  dates,  and  bore  interest — some  at  5  per  cent  and  some 
at  6  per  cent  per  annum.  They  were  sold,  it  seems,  principally  in  Groat 
Britain,  at  par,  and  £600,000  of  the  proceeds  were  paid  to  the  syndicate 
for  the  lands  aforesaid,  and  £400,000  were  to  be  used  to  improve  the 
lands  and  purchase  cattle,  horses,  wagons  and  ranch  equipage,  etc.  It 
is  then  alleged  (on  information  and  belief)  that  only  a  portion  of  the 
latter  sum  was  used  for  the  purpose  indicated,  and  the  balance  was  re- 
tained by  the  syndicate  and  unaccounted  for. 

That  the  first  annual  meeting  of  the  stockholders  and  directors  was. 
held  on  January  1,  1887,  and  the  minutes  of  that  meeting  show  a  re- 
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port  from  John  V.  Parwell  of  the  business  of  the  company  to  October 
31,  1886,  which  discloses  that  he  had  on  the  ranch  69,423  head  of  cat- 
tle, and  had  contracted  for  41,298  head  more,  and  that  the  profits  ac- 
cruing from  the  business  to  that  time  was  £18,706.1s.5d. ;  that  the  next 
annual  meeting  was  held  on  February  1,  1888,  and  the  report  of  the 
managing  director  aforesaid  showed  that,  from  October  31,  1886,  to 
October  31,  1887,  the  losses  of  cattle  were  2  per  cent  of  the  herd ;  that 
the  company  hf^d  on  its  ranch  109,807  head  of  cattle,  valued  at, £400,000, 
and  that  the  net  profits  of  the  business  up  to  October  31,  1887,  made  a 
total  of  £20,723.5s.ld. 

That  the  next  annual  meeting  was  held  on  March  12,  1889,  and  the 
report  of  John  V.  Farweli  showed  that  the  total  amount  of  bonds  sold 
up  to  December  31,  1888,  was  £738,792,  and  that  he  had  sold  from  the 
ranch  30,339  head  of  cattle  for  the  sum  of  £154,514.l0s.,  and  that  the 
net  profits  of  the  company  after  paying  ail  expenses,  interest,  etc.,  was 
the  sum  of  £23,334,  and  that  he  had  expended  on  said  ranch  up  to  said 
date  in  fencing,  buildings,  reservoirs,  wells,  tanks,  etc.,  £114,429. 18s.ld.; 
and  that  the  company  had  on  hand  in  cash  £44,230.3s.lld.,  of  which 
£40,636.7s.ld.  was  in  possession  of  John  V.  Farweli,  and  there  was  95,- 
S26  head  of  cattle  worth  £337,363,  and  that  the  profits  up  to  said  date 
in  American  money  had  been  $113,168. 

It  is  then  averred  that  about  this,  time,  January  1,  1889,  the  said 
syndicate  "realizing  the  great  possibilities  of  profit  to  be  derived  from 
said  business,  became  covetous,  and  conceived  and  put  into  execution 
a  well  laid  plan  looking  to  the  ultimate  conversion  of  the  assets  of  said 
company  to  their  own  use  and  benefit  to  the  exclusion  of  "your  petition- 
ers and  the  other  non-syndicate  stockholders,'*  and,  in  pursuance  of  said 
plan,  it  is  averred  that,  on  March  27,  1889,  the  said  syndicate  caused 
the  company  to  execute  to  them  "a  pretended  and  fraudulent  lease  on 
all  of  said  company's  lands,  cattle,  and  other  personal  property  in 
Texas  for  a  period  of  five  years,  beginning  on  the  1st  day  of  January, 
1889.*'  Tliis  lease  is  set  out  in  the  petition,  as  w(111  as  all  the  others 
hereinafter  named,  and  in  substance  provided  that  the  entire  property 
of  the  company  should  be  turned  over  to  the  syndicate  for  five  years; 
they  agreeing,  in  effect,  to  pay  certain  rentals  and  keep  up  the  herd 
to  150,000  head,  and  pay  all  ranch  expenses,  interest  on  the  bonds,  etc., 
and  were  to  be  allowed  to  sell  steers  over  three  years  old,  surplus  bulls, 
and  fat  cows  to  repay  themselves  for  moneys  paid  out. 

The  next  contract  was  dated  July  29,  1892,  and  took  the  place  of  the 
former  one.  In  this,  however,  the  syndicate  guaranteed  the  interest  on 
the  bonds,  and  continued  to  operate  the  ranch. 

The  third  was  dated  February  22,  1893,  and  was  somewhat  similar  to 
the  others,  but  provided  for  a  reissue  of  bonds  at  a  lower  rate  of  interest, 
the  syndicate  guaranteeing  the  interest  on  them,  and  agreeing  to  trans- 
fer to  such  of  the  bondholders  of  the  4  per  cent  bonds  paid  up  capital 
stock  in  the  company  to  the  amount  of  25  per  cent  of  the  face  value 
of  such  bonds  as  additional  security  to  their  guarantee,  and  to  the 
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mortgage  which  was  to  be  given  to  certain  named  trustees  on  all  the 
property  of  the  company  to  secure  all  the  bonds  named. 

The  fourth  and  last  contract  was  dated  July  12,  1894.  It  is  alleged 
that  ail  of  these  contracts  were  fraudulent,  null  and  void,  and  that 
tljey  were  made  with  the  syndicate  while  they  were  directors  of  the 
company,  and  that  the  result  of  them  is  to  deprive  the  plaintiffs  of  any 
dividends  or  profits  of  the  business  until  the  bonds  of  the  company 
aforesaid  are  paid  off  in  full,  and  many  other  complaints  are  made 
against  the  syndicate;  but  all  of  them,  where  full  enough  to  make  a 
charge  of  fraud  or  oppression,  are  of  such  character  as  to  render  the 
acts  and  contracts  voidable  only,  and  not  void,  and  being  voidable  only 
could,  of  course,  be  ratified  by  the  plaintiffs  and  made  as  valid  against 
them  as  if  no  fraud  or  other  wrong  had  entered  therein. 

This  petition  was  sworn  to  in  Chicago,  July  20,  1901,  and  filed  with 
the  district  clerk  of  Hartley  County,  July  23,  1901,  and  the  order  ap- 
pointing J.  V.  Goode,  of  Tarrant  County,  and  W.  H.  Fuqua,  of  Potter 
County,  receivers,  was  made  in  chambers  and  filed  with  the  clerk  on  the 
same  day.  The  receivers'  bonds  in  the  sum  of  $100,000  each  were  ap- 
proved by  the  district  judge  on  the  24th  day  of  July,  and  the  oath  re- 
quired by  law  was  administered  to  the  receivers  by  him  on  the  same 
day,  and  the  bonds  were  filed  with  the  clerk  on  the  25th.  The  order 
was  not  entered  on  the  minutes  of  the  court  and  signed  by  the  judge, 
but  was  made  out  on  a  separate  sheet  of  paper  and  officially  signed  by 
the  judge  and  filed  among  the  papers  of  the  cause  by  the  clerk  on  July 
23,  1901. 

On  the  29th  day  of  July,  1901,  the  following  proceedings  were  had : 

"Mrs.  Margaret  Babcock  et  al.  v.  Capitol  Freehold  Land  and  Invest- 
ment Company,  Ltd.,  et  al.  No.  130. — Suit  pending  in  the  District 
Court  of  Hartley  County,  Texas:  Be  it  remembered  that  on  this 
29th  day  of  July,  A.  D.,  1901,  before  me  in  chambers,  Channing, 
Hartley  County,  Texas,  came  John  V.  Farwell  and  Charles  B.  Farwell, 
who  appeared  by  attorneys  solely  for  the  purpose  of  giving  notice  of 
appeal  herein,  and  appealing  from  the  interlocutory  order  appointing 
receivers  heretofore  made  by  me,  and  for  no  other  purpose,  and  who 
expressly  reserve  all  rights  they  have  heretofore  had  to  object  to  per- 
sonal apparance  and  service,  waiving  none  of  them,  and  then  and  there 
excepted  to  the  interlocutory  order  herein  mentioned  appointing  re- 
ceivers herein,  and  then  and  there  gave  notice  of  appeal  from  the  inter- 
locutory order  named  and  entered  herein  by  me  in  chambers  on  July 
,  23,  1901,  appointing  receivers  in  the  above  styled  and  numbered  cause, 
to  the  Court  of  Civil  Appeals  for  the  Second  Supreme  Judicial  Dis- 
trict of  Texas,  at  Fort  Worth,  Texas,  which  said  notice  of  appeal  is 
here  now  entered  of  record.  The  clerk  of  the  District  Court  of  Hartley 
County,  Texas,  is  hereby  directed  to  fix  the  amount  of  the  supersedeas 
bond  to  be  given.     H.  H.  Wallace,  District  Judge,  47th  Dist.,  Tex. 

'T[n  pursuance  of  the  above  order  and  direction  of  the  court,  and  the 
court  having  indicated  that,  in  Jiis  opinion,  $25,000  is  a  proper  sum  for 
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the  supersedeas  bond  in  the  case^  and  the  counsel  for  the  plaintiffs  and 
the  counsel  for  the  receivers  having  agreed  that  such  sum  was  sufficient^ 
and  counsel  for  the  plaintiffs  having  stated  in  the  presence  of  the  court 
and  in  my  presence  that  he  would  not  object  to  the  amount  of  the  bond 
filed  at  such  sum^  I  hereby  fix  the  amount  of  the  supersedeas  bond  to 
be  given  herein  at  the  sum  of  $25^000. 

"This  the  29th  day  of  July  A.  D.,  1901.  Ben  Lawson,  District  Clerk, 
Hartley  County,  Texas.  Indorsements:  Filed  this  29th  day  of  July, 
1901.    Ben  Lawson,  Dist  Clerk/' 

The  Farwells  filed  their  supersedeas  appeal  bond  in  the  sum  of  $25,- 
000,  and  have  appealed  to  this  court,  asking  a  reversal  of  the  order 
of  the  district  judge,  and  for  judgment  vacating  the  order  appointing 
the  receivers. 

A  motion  was  made  in  his  court  to  dismiss  this  appeal  because  it 
was  taken  before  the  order  was  entered  in  the  minutes  of  the  District 
Court,  and  because  it  was  an  order  made  in  chambers,  and  not  in  open 
court,  and  because  no  notice  of  appeal  was  given  in  open  court. 

Article  1465,  Revised  Statutes,  provides:  *Tleceivers  may  be  ap- 
pointed by  any  judge  of  a  court  of  competent  jurisdiction  in  this  State, 
in  the  following  cases/*  Then  follow  the  cases  in  which  the  judge 
may  make  such  appointments. 

Article  1383  provides :  *^An  appeal  or  writ  of  error  may  be  taken  to 
the  courts  of  givil  appeals  from  every  final  judgment  of  the  district 
court  in  civil  cases,  and  from  every  final  judgment  in  the  county  court 
in  civil  cases  of  which  the  county  court  has  original  jurisdiction,  and 
from  every  final  judgment  of  the  county  court  in  civil  cases  of  which 
the  county  court  has  appellate  jurisdiction,  where  the  judgment  or 
amount  in  controversy  exceeds  one  hundred  dollars,  exclusive  of  interest 
and  costs,  and  an  appeal  shall  lie  from  an  interlocutory  order  of  the 
diBtrict  court  appointing  a  receiver  or  trustee  in  any  cause:  provided 
said  appeal  be  taken  within  twenty  days  from  the  entry  of  said  order; 
an  appeal  under  such  cases  shall  take  precedence  in  the  appellate  court, 
but  the  proceedings  in  other  respects  in  the  court  below  shall  not  be 
stayed  during  the  pendency  of  the  appeal,  unless  otherwise  ordered  by 
the  appellate  court." 

Article  1387  provides  how  an  appeal  may  be  perfected  in  cases  where 
final  judgment  in  the  cause  is  rendered,  that  is,  by  notice  of  appeal 
given  in  open  court,  but  that  article  does  not  apply  to  interlocutory  or- 
ders, unless  made  in  open  court. 

We  think  the  appeal  was  properly  taken  when  the  order  appointing 
the  receivers  was  filed  with  tiie  clerk,  notwithstanding  it  may  not  have 
been  entered  on  the  minutes  of  the  court.  No  notice  of  appeal  in  open 
court  or  elsewhere  is  required  to  be  given  in  such  cases ;  that  provision 
only  applies  in  cases  where  final  judgments  are  rendered,  and  where 
motions  for  new  trials  are  overruled,  and  where  the  interlocutory  order 
is  made  in  open  court,  and  does  not,  and  can  not,  apply  to  interlocutory 
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orders  of  this  character,  made  upon  ex  parte  hearings,  when  the  court  is 
not  in  session. 

Under  the  third  assignment  of  error,  which  asserts  that  the  court 
erred  in  appointing  receivers,  the  appellants^  counsel  in  a  very  able  and 
exhaustive  brief  have  laid  down  ten  propositions,  and  have  supported 
each  with  statements,  authorities,  and  argument.  This  has  been  so  or- 
derly and  well  done,  and  in  such  clear,  exact,  and  concise  language,  that 
the  writer  finds  it  almost  impossible  to  express  the  views  of  the  court 
without  infringing  upon  and  often  copying  therefrom.  He  thinks  that 
no  laiwyev  ought  to  complain  of  an  appellate  judge  for  copying  his  brief 
as  law  in  the  court's  opinion,  if  the  decision  is  in  his  favor. 

The  first  proposition  of  appellants  is,  in  substance,  that  the  right  to 
the  appointment  of  a  receiver  of  a  corporation  is  not  a  cause  of  action, 
but  only  an  ancillary  right  to  a  cause  of  action,  and  a  preliminary  pro- 
tective measure  by  which  property  is  impounded  and  held  by  the  court 
until  the  cause  of  action  alleged  is  judicially  determined.  If  there  is 
no  cause  of  action  alleged,  then  no  right  exists  to  have  a  receiver  ap- 
pointed. 

This  proposition  is  correct,  and  is  supported  by  the  following  author- 
ities: Land  and  Cattle  Co.  v.  Bindle,  5  Texas  Civ.  App.,  21,  23  S. 
W.  Rep.,  819;  Investment  Co.  v.  Crawford,  45  S.  W.  Rep.,  738;  Iron 
Co.  V.  Blevins,  12  Texas  Civ.  App.,  410.  But  we  understand  that  the 
petition  in  this  case  seeks  to  set  aside  alleged  fraudulent  contracts  or 
leases  procured  by  the  syndicate  from  the  company  by  fraudulent 
means,  and  for  an  accounting  of  the  lessees  to  the  company,  and  for  a 
restoration  of  its  property,  and  for  a  winding  up  of  the  corporation 
and  distribution  of  its  assets,  and  if  the  allegations  are  suflBcient  to 
entitle  the  plaintiffs  to  this  relief,  or  can  be  made  so  by  amendment,  and 
it  is  made  to  appear  that  a  receiver  ought  to  be  appointed,  then  the 
suit  is  well  brought.  It  is  alleged  here  that  the  "corporation  is  in  im- 
minent danger  of  insolvency,"  which  is  a  statutory  ground  for  the  ap- 
pointment of  a  receiver,  if  the  plaintiffs  show  themselves  entitled  to 
such  relief.  Rev.  Stats.,  art.  1465,  sec.  3.  But  the  question  still  re- 
mains whether  the  allegations  of  the  petition  show  the  plaintiffs  en- 
titled to  the  appointment  of  a  receiver.  We  have  sufficiently  stated  the 
substance  of  the  petition  to  show  the  strength  of  the  plaintiffs'  case,  and 
we  are  of  opinion  that  the  petition  does  not  show  that  the  plaintiffs  are 
entitled  to  the  relief  granted  by  the  learned  district  judge,  because  it 
fails  to  show  that  the  contracts  complained  of  are  void  or  invalid.  The 
facts  stated  show  only  that  the  contracts  and  leases  might  have  been 
avoided  by  the  corporation,  or  by  a  stockholder  who  has  not  ratified  the 
fraudulent  contracts  by  acquiescence  or  otherwise. 

Counsel  for  appellee  contend  that  the  petition  shows  the  contracts  to 
be  void,  but  we  think  not.  As  a  general  rule  contracts  made  by  a  cor- 
poration with  a  minority  of  its  directors  are  not  for  that  reason  void; 
they  are  only  voidable. 
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Counsel  for  appellants  have  presented  in  a  very  forcible  manner  some 
very  high  authorities  in  support  of  the  proposition  that  such  contracts 
are  not  void.  Mr.  Morawetz  states  the  rule  with  reference  to  contracts 
between  a  corporation  and  minority  directors,  as  follows:  "The  inca- 
pacity of  the  agents  of  a  corporation  to  bind  it  by  making  contracts 
with  themselves  personally,  rests  solely  on  the  principles  of  the  law  of 
agency.  There  is  no  arbitrary  rule  of  law  prohibiting  contracts  be- 
tween a  corporation  and  its  agents,  where  these  principles  have  no  ap- 
plication. Thus,  if  an  agent  does  not  assume  to  represent  the  corpora- 
tion in  entering  into  a  contract  with  it,  but  deals  with  another  inde- 
pendent agent,  who  has  authority  to  act  for  it,  the  transactions  will  be 
unobjectionable.  An  agent  may  even  represent  the  corporation  in  exe- 
cuting a  contract  with  himself  personally,  provided  he  acts  under  im- 
mediate instructions  from  some  other  superior  agent,  or  from  the  board 
of  directors.  ♦  ♦  ♦  There  is  no  necessary  impropriety  in  a  con- 
tract between  a  director  and  the  corporation,  if  the  latter  is  represented 
by  other  agents.  On  the  contrary,  such  contracts  are,  in  many  in- 
stances, the  natural  result  of  circumstances,  and  are  justified  by  the  ap- 
proved usages  of  business  men.  The  directors  of  a  corporation  are  gen- 
erally selected  by  reason  of  their  influence  or  wealth,  and  because  they 
are  interested  in  the  success  of  the  company  and  familiar  with  its  af- 
fairs. Not  infrequently,  persons  who  agree  to  advance  money  to  the 
corporation  expressly  stipulate  for  a  voice  in  the  board  of  directors,  so 
that  they  may  be  able  to  supervise  the  faithful  application  of  the  money 
advanced,  and  keep  watch  for  their  own  security.  To  prohibit  the  di- 
rectors, in  all  things,  from  dealing  with  the  corporation,  would  often 
deprive  the  latter,  in  time  of  need,  of  the  assistance  of  those  persons 
who  have  the  greatest  interest  in  its  welfare  and  who  are  willing  to 
give  their  aid  upon  the  most  reasonable  terms.*'  1  Mora,  on  Priv. 
Corp.,  sec.  527.  To  the  same  effect  is  Railway  v.  Carson,  151  Illinois, 
444. 

In  an  extended  opinion  by  Mr.  Justice  Harlan,  concurred  in  by  Judge 
Blodgett,  which  involved  this  proposition,  the  rule  was  thus  stated: 
"A  contract  in  the  name  of  a  corporation  by  its  board  of  directors  is 
not  void,  if  otherwise  unassailable,  because  some  of  the  directors,  con- 
stituting a  minority,  used  their  position  with  the  effect,  or  even  for  the 
purpose,  of  advancing  their  personal  interests,  to  the  injury  of  the 
company  they  assume  to  represent."  Jessup  v.  Railway,  43  Fed.  Rep., 
483.  That  such  a  lease,  even  when  assailable,  is  not  void,  is  decided  in 
Seymour  v.  Association,  144  N".  Y.,  333,  26  Law.  Rep.  Ann.,  859 ;  Rail- 
way  V.  Pacific  Beach  Co.,  112  Cal.,  53,  33  Law.  Rep.  Ann.,  788. 

In  Electric  Belt  Line  v.  Ide,  15  Texas  Civil  Appeals,  273,  the  court 
cites  with  approval  the  rule  stated  in  3  Thompson  on  Corporations, 
sections  4068,  4071,  that  directors  may  deal  with  the  corporation,  take 
securities  in  their  own  favor  and  enforce  them,  like  other  creditors, 
subject  to  scrutiny  of  the  transaction,  and  imder  the  obligation  of  act- 
ing in  the  utmost  good  faith.     This  decision  recognizes  that  such  con- 
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tracts  are  not  void,  or  fraudulent  per  se,  but  are  only  voidable,  and  then 
only  when  the  surrounding  circumstances  show  that  they  ought  not  to 
be  enforced. 

It  being  thus  established  that  a  contract,  made  with  a  minority  of 
the  board,  is  not  void,  but  at  most  voidable,  what  are  the  rules  by  which 
the  court  will  determine  the  question  of  its  fairness  and  validity,  when 
a  suit  is  properly  brought  to  set  it  aside?  The  court  never  substitutes 
its  judgment,  on  questions  of  policy,  for  that  of  the  governing  body  of 
the  corporation,  and  does  not  seek  to  decide  business  questions,  nor 
to  set  aside  the  acts  of  the  majority,  because  the  court  may  think  that 
another  course  would  have  been  wiser,  or  even  that  the  coujrse  adopted 
was  plainly  unwise.  The  course  of  conduct  by  the  directors  must  have 
been  such  as  to  plainly  show  an  intention  to  sacrifice  the  interest  of  the 
corporation  and  the  minority  stockholders. 

Our  Supreme  Court  has  used  the  following  language  on  this  sub- 
ject: "The  breach  of  duty  authorizing  a  suit  by  an  individual  stock- 
holder for  damages  in  the  depreciation  of  his  stock,  does  not  refer  to 
mere  mismanagement  or  neglect  of  the  oflBcers«or  directors  in  the  con- 
trol of  the  corporate  affairs,  or  the  abuse  of  discretion  lodged  in  them 
in  the  conduct  of  the  company^s  business.  On  this  ground  the  courts 
do  not  interfere.  The  breach  of  duty  or  conduct  of  oflScers  and  direc- 
tors which  would  authorize  in  a  proper  case  the  court's  interference 
in  suits  of  this  character,  is  that  which  is  characterized  by  ultra  vires, 
fraudulent,  and  injurious  practices,  abuge  of  power  and  oppression  on 
the  part  of  the  company  or  its  controlling  agencies,  clearly  subversive 
of  the  rights  of  the  minority  or  of  a  shareholder,  and  which,  without 
such  interference,  would  leave  the  latter  remediless.  Thomp.  on  Lia. 
of  Off.,  391 ;  Pom.  Eq.  Jur.,  sec.  1096.  But  if  the  acts  or  things  are 
or  may  be  that  which  the  majority  have  a  right  to  do,  or  if  they  have 
been  done  irregularly,  negligently,  or  imprudently,  or  are  within  the 
exercise  of  their  discretion  and  judgment  in  the  development  or  prose- 
cution of  the  enterprise  in  which  their  interests  are  involved,  these 
would  not  constitute  such  breach  of  duty,  however  unwise  or  inexpe- 
dient such  acts  might  be,  as  would  authorize  the  interference  by  the 
courts  at  the  suit  of  a  stockholder."    Cates  v.  Sparkman,  73  Texas,  619. 

The  rule  is  thus  stated  by  the  Court  of  Appeals  of  New  York,  in 
the  case  of  Gamble  v.  Water  Po.,  123  New  York,  91,  9  Lawyer's  Re- 
ports Annotated,  527,  the  opinion  being  written  by  Judge  Peckham. 
The  court,  after  there  showing  that  contracts  made  with  directors  are' 
never  void,  but  only  voidable,  takes  up  the  question  of  the  case  which 
must  be  made  to  warrant  the  court  in  interfering  at  the  instance  of 
the  stockholder,  and  says:  "The  court  would  not  be  justified  in  inter- 
fering, even  in  doubtful  cases,  where  the  action  of  the  majority  might 
be  susceptible  of  different  constructions.  To  warrant  the  interposition 
of  the  court  in  favor  of  the  minority  shareholders  in  a  corporation 
or  joint  stock  association,  as  against  the  contemplated  action  of  the 
majority,  where  such  action  is  within  the  corporate  power,  a  case  must 
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be  made  out  which  plainly  shows  that  such  action  is  so  far  opposed  to 
the  true  interests  of  the  corporation  itself  as  to  lead  to  the  clear  infer- 
ense  that  no  one  thus  acting  could  have  been  influenced  by  any  honest 
desire  to  secure  such  interests,  but  that  he  must  have  acted  with  an 
intent  to  subserve  some  outside  purpose,  regardless  of  the  consequences 
to  the  company,  and  in  a  manner  inconsistent  with  its  interest.  Other-^ 
wise  the  court  might  be  called  upon  to  balance  probabilities  of  profit- 
able results  to  arise  from  the  carrying  out  of  the  one  or  the  other  of 
different  plans  proposed  by  or  on  behalf  of  different  shareholders  in 
a  corporation,  and  to  decree  the  adoption  of  that  line  of  policy  which 
seemed  to  it  to  promise  the  best  results,  or  at  least  to  enjoin  the  carry- 
ing out  of  the  opposite  policy.  This  is  no  business  for  any  court  to- 
follow.'* 

In  the  case  of  Wheeler  v.  Pullman  Iron  and  Steel  Company,  143  II- 
linois,  197,  a  bill  was  filed  by  a  minority  stockholder  to  set  aside  con- 
tracts between  the  corporation  and  another  corporation  which  was  sub- 
stantially owned  by  a  majority  of  the  directors  and  stockholders  in  the- 
company  in  which  the  plaintiff  was  interested.  The  gist  of  the  com- 
plaint was,  that  this  contra'ct  was  inimical  to  the  interests  of  the  Pull- 
man Iron  and  Steel  Company,  and  that  by  it  the  Pullman  Palace  Car 
Company,  in  which  the  majority  of  the  directors  were  interested,  se- 
cured the  entire  output  of  the  iron  and  steel  company's  product  at  less 
than  market  price,  in  fraud  of  the  right  of  the  other  stockholders;  and 
it  was  alleged  that  the  control  of  the  iron  and  steel  company,  in  which 
the  plaintiff  was  interested,  was  in  the  hands  of  the  Pullman  Palace- 
Car  Company  and  George  M.  Pullman,  its  president,  who  was  also  the 
owner  of  the  majority  of  the  stock  in  the  iron  and  steel  company,  and 
had  chosen  and  elected  all  of  its  directors,  and  that  the  persons  so  named 
were  all  either  officers  or  employes  of  the  palace  car  company. 

In  that  case  the  bill  prayed  (as  in  the  case  at  bar)  the  winding  up 
of  the  corporation,  as  well  as  the  setting  aside  of  the  contract.  The- 
court  held  that  equity  had  no  jurisdiction  to  wind  up  a  corporation  and 
distribute  its  assets  at  the  suit  of  a  stockholder,  even  when  it  was  in- 
solvent, or  made  insolvent  by  fraudulent  management  of  its  managing^ 
oflScers.  Then,  taking  up  this  question,  it  says:  "Courts  of  equity 
will  not  undertake  to  control  the  policy  or  business  methods  of  a  cor- 
poration, although  it  may  be  seen  that  a  wiser  policy  might  be  adopted 
and  the  business  more  successful  if  other  methods  were  pursued. 
*  ♦  ♦  Nor  can  it  be  said,  from  the  facts  alleged,  that  the  interest  of 
the  stockholders  have  suffered  more  by  the  course  pursued  than  if  a 
different  policy  had  been  adopted.  It  is  not  shown  by  the  bill  what  the 
product  of  the  company  amounted  to,  or  that  a  market  could  be  found 
for  its  output  at  any  price.  True,  it  is  alleged  that  if  the  sales  to  the 
Pullman  Car  Company  had  been  at  the  market  price,  without  alleging^ 
what  either  was,  the  iron  company  would  have  realized  a  much  larger 
profit;  but  whether  it  could  have  been  sold  upon  the  market  is  wholly 
left  to  conjecture.     It  may  be,  and  it  often  is,  undoubtedly  more  ad- 
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vantageoTis  to  sell  the  entire  output  of  the  business,  even  at  a  small 
profit,  rather  than  depend  upon  an  uncertain  general  market." 

In  that  case  it  was  alleged  that  the  interests  of  the  minority  stock- 
holders were  being  sacrificed  for  the  personal  benefit  of  the  majority; 
that  the  company  could  be  run  at  a  profit,  but  for  the  conduct  of  the 
majority  and  the  fraudulent  contract  which  they  had  made.  The  al- 
legations in  this  respect  are  quite  similar  to  the  charge  in  the  petition 
here,  that  the  Capitol  Company  would  make  great  profits  if  its  property 
were  taken  away  from  the  syndicate,  and  these  contracts  set  aside,  and 
that  it  would  have  made  such  profits  in  the  past.  The  court  said  upon 
this  point:  '^It  may  well  be  questioned,  considering  the  financial  con- 
dition of  the  company  at  the  time,  whether  the  policy  of  supplying  a 
single  customer,  and  obtaining  a  line  of  credit  thereby  which  enabled  it 
to  operate  its  work,  was  not  dictated  by  the  soundest  business  discre- 
tion." 

Appellant^s  counsel  also  contend  that  "a  stockholder  can  not  main- 
tain a  bill  to  set  aside  contracts  made  by  the  corporation  before  he 
became  a  stockholder."  The  facts  stated  in  the  petition  upon  which 
this,  proposition  is  predicated,  are,  that  the  plaintiff  Mrs.  Babcock 
holds  her  stock  by  virtue  of  her  husband's  will,  and  by  recent  transfer 
from  William  H.  Parlin,  in  whose  name  the  stock  has  always  stood  on 
the  books  of  the  company.  The  date  of  the  transfer  from  Parlin  is 
not  stated  in  the  petition,  but  as  it  appeare  therefrom  that  Babcock  was 
alive  on  December  8,  1897,  it  must  have  been  after  that  date.  The 
latest  contract  which  the  petition  seeks  to  have  set  aside  is  dated  July 
12,  1894,  and  had  therefore  been  in  existence  more  than  three  years 
before  either  plaintiff  was  interested  in  the  corporation.  In  that  pe- 
riod, upon  the  allegations  of  the  petition  as  to  the  amount  of  annual 
expenses  and  interest,  the  syndicate,  under  the  contract  of  guaranty, 
must  have  paid  out  $400,000  per  year^  a  total  of  $1,200,000,  aside  from 
purchases  of  cattle  and  improvements.  So  far  as  the  petition  shows, 
all  of  those  who  owned  stock  at  the  time  the  contracts  were  made,  con- 
sented to  or  acquiesced  in  the  contract. 

The  general  rule  is  that  a  stockholder  can  not  attack  contracts  exe- 
cuted, and  rights  secured  under  them,  before  he  became  interested  in 
the  corporation,  and  this  rule  is  the  logical  result  of  the  relation  which 
he  bears  to  the  corporation,  and  of  the  theory  upon  which  he  is  al- 
lowed, in  any  case,  to  question  its  action.  When  one  buys  stock  in  a 
corporation  he  most  generally  takes  its  affairs  as  he  finds  them,  and  does 
not  always  acquire  the  right  to  overturn  what  has  been  done,  whether 
it  meets  his  approval  or  not.  Nothing  that  occurred  before  he  became 
a  stockholder  injured  him  in  any  way.  He  may  in  some  cases  inter- 
fere with  transactions  which  are  in  fieri  and  not  yet  completed  so  as  to 
create  vested  rights,  because  the  completion  of  them  will  affect  him; 
but  he  can  not  disregard  the  rights  of  persons  whose  transactions  did 
not  injure  him,  and  received  the  approval,  either  expressly  or  by  ac- 
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quiescence^  of  those  whose  interests  were  affected^  and  who  thus  exer- 
cised the  right  to  approve  or  disapprove. 

In  applying  this  principle  the  United  States  Supreme  Court  said:: 
**The  two  [complaining  stockholders]  claimed  to  be  tiie  owners  of  150O 
shares  of  stock  of  the  company.  The  whole  number  of  shares  is  240,- 
OOO.  The  owners  of  the  balance  of  this  large  number  make  no  com- 
plaint of  the  transactions  which  the  complainants  seek  to  annul,  and 
it  does  not  appear  that  the  complainants  owned  their  shares  when  these 
transactions  took  place.  For  aught  we  can  see  to  the  contrary,  they  may 
have  purchased  the  shares  long  afterwards,  expressly  to  annoy  and  vex 
the  company,  in  the  hope  that  they  might  thereby  extort  from  its  fears^ 
a  larger  benefit  than  the  other  stockholders  have  received  or  may  rea- 
sonably expect  from  the  purchase,  or  compel  the  company  to  buy  their 
shares  at  prices  above  the  market  value.  Unfortunately,  litigation 
against  large  companies  is  often  instituted  by  individual  stockholders 
from  no  higher  motive.  Dimpfell  v.  Railway,  110  U.  S.,  202.  To  the 
same  effect  is  Hawes  v.  Oakland,  104  U.  S.,  450. 

In  United  Electric  Securities  Company  v.  Electric  Light  Company,  68 
Federal  Reporter,  673,  Judge  Pardee  said:  "As  a  general  proposition,, 
the  purchaser  of  stock  in  a  corporation  is  not  allowed  to  attack  the 
acts  and  management  of  the  corporation  prior  to  the  acquisition 
of  his  stock;  otherwise  we  might  have  a  case  where  stock  duly 
represented  in  a  corporation  consented  to  and  participated  in  bad 
management  and  waste,  and  after  reaping  the  benefit  of  such  trans- 
actions could  be  easily  passed  into  the  hands  of  a  subsequent  purchaser,, 
who  could  make  his  harvest  by  appearing  and  contesting  the  very  acts, 
and  conduct  which  his  vendor  had  consented  to.*'  In  Alexander  v, 
Searcy,  81  Georgia,  536,  the  court  said:  "The  weight  of  authority 
seems  to  be  that  a  person  who  did  not  own  stock  at  the  time  of  the 
transactions  complained  of,  can  not  complain  or  bring  a  suit  to  have 
them  declared  illegal." 

The  rule  was  applied  by  the  Supreme  Court  of  Iowa  in  Clark  v. 
American  Coal  Company,  86  Iowa,  436,  where  the  court  holds  that 
the  purchaser  of  stock  has  no  greater  equity  than  his  grantor,  and 
comments  on  the  fact  that  he  was  in  a  position  to  see  the  corporation'^ 
situation  when  he  purchased.  "In  proceedings  by  stockholders  to  eji- 
force  their  rights  as  against  the  corporation,  or  the  rights  of  the  cor* 
poration  as  against  third  parties,  it  should  be  set  forth  by  proper  al- 
legations that  the  complainants  were  stockholders  at  the  time  of  the 
transaction  of  which  they  complain,  and  that  they  are  still  so."  20 
Enc.  of  PI.  and  Prac,  777. 

In  a  suit  brought  to  attack  an  agreement  by  which  two  of  the  only 
three  stockholders  of  a  corporation  had  bought  the  stock  of  the  third,, 
and  agreed  that  it  should  be  paid  for  out  of  the  earnings  of  the  com- 
pany, it  was  held  that  those  who  inherited  their  stock  from  one  of  the 
partis  to  the  agreement  could  not  attack  it;  nor  could  a  party  attack 
it  who  became  an  owner  of  the  stock  after  the. money  had  been  paid  by 


174  7  Texas  Civil  Appeals  Reports.        [2d  District, 

the  corporation.  And  the  court  expressly  held  that  the  dividends  which 
were  thus  used  to  pay  the  debt  of  the  directors  belonged  to  those  who 
then  owned  the  stock,  and  therefore  a  subsequent  owner  of  the  stock 
could  not  complain.  Brewing  Co.  v.  Schneider,  liO  Mo.,  83,  19  S.  W. 
Sep.,  67. 

But  the  view  we  take  of  this  case  does  not  require  us  to  decide 
whether  these  contracts  made  with  the  syndicate,  the  three  minority 
directors,  were  ratified  by  acquiescence  on  the  part  of  the  owners  of 
the  plaintiffs'  stock  or  not;  nor  do  we  want  to  be  understood  as  holding 
that  in  no  case  can  a  stockholder  maintain  an  action  against  the  officers, 
directors,  or  majority  stockholders  to  set  aside  fraudulent  contracts  and 
dealings  with  the  company,  or  its  board  of  directors,  unless  the  party 
suing  owned  the  stock  at  the  time  the  fraudulent  transactions  com- 
plained of  were  committed.  We  find  it  imnecessary  to  decide  these 
questions,  because  it  is  expressly  admitted  in  the  petition  that,  on  the 
30th  day  of  January,  1896,  Amos  C.  Babcock,  being  then  involved  in 
litigation  with  the  two  Farwells  and  Abner  Taylor  in  the  courts  of  Il- 
linois, in  which  was  involved  a  controversy  over  the  amount  of  his  in- 
terest in  the  capital  stock  of  the  Capitol  Company,  entered  into  a  com- 
promise agreement  in  settlement  of  said  litigation  wherein  the  said 
Farwells  and  Taylor,  in  consideration  of  the  settlement,  gave  him  the 
stock  now  held  by  the  plaintiff,  and  a  certain  amount  of  money,  the 
amount  not  named  in  the  petition,  and  in  which  compromise  agree- 
ment a  clause  was  inserted  to  the  effect  that  the  said  Amos  C.  Babcock 
ratified  and  confirmed  all  the  contracts  and  leases  which  had  been  made 
with  and  to  the  said  Farwells  and  Taylor.  The  able  counsel  of  appel- 
lees, in  preparing  the  petition,  saw  and  felt  the  necessity  of  avoiding 
the  fatal  legal  effect  of  this  clause  of  ratification,  and  followed  it  with 
these  allegations:  "That  on  or  about  the  30th  day  of  January,  1896, 
while  the  said  Amos  C.  Babcock  was  wholly  unable  physically  and  men- 
tally to  transact  any  business  whatever,  the  members  of  said  syndicate 
conceived  a  plan  of  settlement  of  said  litigation  with  him ;"  but  tliat  al- 
legation is  immediately  followed  by  the  further  statement:  "And  the 
said  Babcock,  realizing  and  knowing  that  in  all  reasonable  probability 
he  would  not  live  until  the  termination  of  said  litigation,  entered  into 
A  certain  agreement  in  writing  between  himself  and  the  members  of 
the  said  syndicate  by  which  certain  stock  was  alloted  to  him  in  com- 
promise of  said  differences,  and  certain  money  was  paid  to  him.  That 
the  members  of  said  syndicate  caused  the  contract  affecting  said  settle- 
ment to  be  prepared,  and  inserted  therein,  without  the  knowledge  and 
consent  of  said  Babcock,  a  clause  by  which  he  purported  to  ratify  and 
confirm  the  acts  of  the  defendant  company  in  the  making  of  the  sev- 
eral pretended  leases  hereinbefore  complained  of.  That  said  pretended 
contract  of  settlement,  in  so  far  as  the  same  ratified,  by  the  said  Bab- 
cock, the  wrongful  acts  of  the  defendant  company  in  the  entering  into 
and  making  of  said  contracts,  is  fraudulent  and  void,  and  should  be 
set  aside  and  not  enforced.    That  at  the  time  of  the  execution  of  said 
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pretended  contract  of  compromise  the  said  Amos  C.  Babcock  did  not 
know  of  the  existence  of  said  last  pretended  lease  contract  of  July  12, 
1894/'  This  is  all  that  is  alleged  in  avoidance  of  the  ratifying  clause 
in  the  compromise  agreement,  and  presumptively  all  that  the  plaintiffs 
could  say,  truthfully,  and  is  wholly  insufficient  to  avoid  the  legal  effect 
of  the  ratifying  clause. 

It  is  not  alleged  that  Babock  did  not  read  it  before  signing  it,  nor 
that  the  members  of  the  syndicate  did  anything, to  conceal  the  con- 
tents of  the  agreement  from  Babcock.  He  must  be  held  to  a  knowledge 
of  the  contents  of  the  instrument  he  has  signed,  unless  it  is  shown  that 
the  adverse  party  practiced  some  fraud,  misrepresentation,  or  deceit 
whereby  he  was  misled  or  misinformed  as  to  its  contents,  and  was  thus 
induced  to  sign  it  in  ignorance  of  its  contents.  The  petition  contains 
no  such  allegations,  nor  anything  like  them.  t 

These  views  result  in  the  reversal  of  the  order  of  the  district  judge 
appointing  receivers,  and,  as  it  is  our  duty  to  do,  we  here  render  judg- 
ment vacating  said  order  and  discharging  said  receivers. 

Receivers  discharged. 


J.  M.  Daughbrty  v.  C.  C.  Herndon. 

Decided  November  16,  1901. 

1— Accord  and  Satisfaction— Settlement  in  Full— Protest. 

The  acceptance  even  under  protest  of  less  than  is  due  as  full  payment  of  a 
disputed  claim  is  a  bar  to  recovery  of  the  balance. 

1l.~Same— Evidence  Not  Showing  a  Final  Settlement. 

Evidence  held  to  sustain  a  finding  that  an  adjustment  and  payment  on  a 
contract  for  the  delivery  of  cattle  sold  was  not  in  reality  a  final  settlement,  be- 
cause other  cattle  were  still  to  be  delivered  and  received. 

4.— Meaanre  of  Damages— Failure  to  Deliver  Cattle— Market  Value. 

The  measure  of  damages  for  failure  to  deliver  cattle  sold  is  their  market 
value  at  the  time  and  place  they  were  to  be  delivered,  notwithstanding  that  the 
seller  may  have  known  they  were  to  be  shipped  to  another  place. 

Appeal  from  Taylor.     Tried  below  before  Hon.  N.  R.  Lindsey. 

T.  W.  Daugherty,  Fred  Coclerell,  and  Hardwicke  dk  Hardwiclce,  for 
appellant. 

Beall  &  Beall  and  Legget  <6  Kirhy,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  undertook  to  deliver  to 
appellant  within  100  miles  of  Shreveport,  La.,  during  the  month  of 
April,  1898,  3750  Louisiana  cattle,  and  tendered  many  more  than  that 
number  for  appellant  to  select  from;  but  of  these  appellant  accepted 
only  3296,  and  claimed  damages  for  the  shortage.  On  the  other  hand, 
appellee  claimed  that  the  cattle  tendered  met  the  requirements  of  the 
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contract,  and  brought  this  suit  to  recover  damages  for  appellant^s  re- 
fusal to  accept  them,  and  also  to  recover  $973,  balarce  due  for  the 
cattle  delivered. 

The  main  defense  interposed  by  appellant  was  that  of  accord  and 
satisfaction,  which  was  thus  submitted  to  the  jury  in  the  charge  of  the 
court:  "Now  if  you  find  that  there  was  a  dispute  between  plaintiflE 
and  defendant  as  to  the  amount,  and  that  defendant,  through  his  agent, 
tendered  to  plaintiff  a  certain  amount  in  New  York  exchange,  condi- 
tioned that  the  same  was  tendered  only  as  a  full  and  complete  satisfac- 
tion of  all  plaintiff's  claims  against  defendant,  by  reason  of  said  cattle 
transaction,  and  if  you  further  find  that  plaintiff,  fully  understanding 
that  said  amount  was  so  tendered  and  conditioned  on  defendant's  part, 
accepted  with,  or  without  protest,  and  retained  the  amount  so  tendered 
in  New  York  exchange,  you  will  find  for  the  defendant.'' 

The  defense  was  overruled  by  the  verdict  and  judgment  appealed 
from,  and  the  first  errer  is  assigned  upon  the  ground  that  the  verdict 
is  without  evidence  to  support  it,  and  contrary  to  the  admitted  facts. 

Wlien  the  last  delivery  of  cattle  was  made,  Saturday,  April  30,  1898, 
a  statement  was  made  out  by  one  Dawson,  who  represented  defendant, 
as  a  basis  of  settlement,  in  which  appellee  was  charged  $910  for  failure 
to  deliver  455  cattle,  and  $63  for  excess  in  freight  paid  by  appellant  on 
cattle  delivered  more  than  100  miles  from  Shreveport.  This  statement 
was  submitted  to  appellee  the  next  morning.  After  looking  over  it  and 
objecting  to  the  above  items  he  finally  accepted  payment  in  New  York 
exchange  for  the  amount  shown  by  the  statement  to  be  due  him.  His 
version  of  the  transaction  was  thus  given  in  his  testimony:  "After 
last  shipment  of  April  30th,  Dawson  told  me  to  come  down  to  the  hotel 
and  we  would  settle  the  next  morning;  that  shipment  was  made  Satur- 
day evening,  and  Dawson  said  he  didn't  have  time  to  do  an3rthing  then ; 
next  morning  I  went  to  the  hotel,  and  he  had  the  statement  of  account 
all  figured  out  and  I  had  nothing  to  say  about  it;  1  told  him  the  state- 
ment was  not  correct,  and  I  wanted  the  $910  he  held  out  on  the  cattle, 
and  he  would  not  pay  it,  and  I  told  him  I  would  accept  the  draft  of 
that  date  just  as  that  much  money,  but  not  as  a  final  settlement ;  I  exe- 
cuted no  release  or  acquittance.  ♦  ♦  ♦  Saturday  evening  before 
the  last  shipment  went  out,  about  5  p.  m.,  there  were  five  cars  of  cattle 
coming  in  on  railroad,  and  I  told  him  to  wait,  and  that  there  were  more 
cattle,  and  he  could  get  them ;  Dawson  said :  'Never  mind,  I  will  take 
them  to-morrow  or  next  day;'  I  told  him  *A11  right,'  and  the  cattle  came 
in  all  right;  this  was  on  Saturday  evening;  on  Sunday  evening,  after 
I  had  seen  him  at  the  hotel  Sunday  morning,  Dawson  was  at  the  stock- 
yards and  told  me  he  would  be  out  Monday  morning;  I  went  out  Men- 
day  morning,  shaped  different  ages  in  different  pens,  stayed  on  the 
fence  until  10  or  11  o'clock  waiting  for  him,  then  went  to  town  and 
found  Dawson  had  left  town." 

On  cross  examination  he  testified:  "Dawson  showed  me  the  state- 
ment; I  took  and  figured  on  it,  told  Dawson  I  thought  he  should  not 
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charge  me  the  $2  a  head  forfeit.  ♦  ♦  ♦  Dawson  msisted  it  was 
nothing  but  right  that  I  should  allow  Daugherty  $2  per  head ;  we  were 
up  there  some  little  time  and  talked  the  matter  over  considerably.  I 
will  admit  that  this  contract^  the  way  Dawson  figured  it  out  there  iii 
April  30th  statement,  the  number  of  head  is  correct;  that  growing  out 
of  that  transaction  that  was  all  they  owed  me ;  Dawson  offered  to  get  me 
exchange  for  the  amount  shown  to  be  due  by  the  April  30th  statement; 
I  went  with  him  to  the  bank  to  get  the  exchange.  I  knew  he  was  going 
to  get  exchange  for  the  amount  of  the  statement ;  so  knowing  went  to  the 
bank  with  him;  so  knowing. I  took  the  exchange  and^realized  on  it.^* 

On  redirect  examination  he  testified:  "May  1st,  after  we  went  to 
bank  I  left  the  check  lajring  there,  and  protested  against  taking  it; 
Dawson  says,  *That*s  all  I  am  going  to  give  you.*  I  says,  'I  will  take 
this  money  as  what  it  is,  but  not  in  settlement.'  This  was  in  the  pres- 
ence of  the  banker.  When  we  left  the  room  at  hotel  to  go  to  bank,  I 
did  not  know  he  was  going  to  the  bank  to  get  exchange  in  payment  of 
all  my  demands ;  I  knew  he  was  going  there  to  get  exchange  in  payment 
of  his  figuring  on  April  30th  statement.  What  I  said  was  I  knew  he  was 
going  to  the  bank  to  get  exchange  to  pay  for  the  amount  shown  by  the 
way  he  had  it  figured  in  the  April  30th  statement;  to  pay  what  he  had 
figured  out  in  that  statement.  When  we  left  the  room  at  hotel  I  told 
Dawson  he  should  not  deduct  the  $910.  I  told  him  all  the  time,  but 
I  only  expected  what  he  had  figured;  I  did  not  accept  that  exchange 
in  payment  of  my  demands.** 

In  response  to  the  request  of  the  jury  to  have  appellee  restate  his 
testimony  "as  to  whether  he  did  or  did  not  understand  that  when  Daw- 
son tendered  him  the  New  York  exchange  it  was  to  be  in  full  settlement 
of  the  transaction,"  he  stated:  "I  knew  that  Dawson  was  tendering 
the  exchange  in  full  settlement  of  the  transaction  referred  to  in  the 
statement  of  April  30th,  but  I  expected  him  to  get  the  cattle  next  morn- 
ing." 

This  looks  very  much  like  an  accord  and  satisfaction,  for  it  seems  to 
be  well  settled  ihat  the  acceptance  even  under  protest  of  less  than  is 
due  in  full  payment  of  a  disputed  claim  is  a  bar  to  recovery  of  the  bal- 
ance. Fuller  V.  Kemp,  138  N.  Y.,  231;  33  N.  E.  Rep.,  1037;  20  Law. 
Hep.  Ann.,  785;  Hussey  v.  Crass  (Tenn.),  53  S.  W.  Hep.,  983;  Pullman 
V.  City  of  St.  Louis,  47  S.  W.  Rep.,  663. 

It  is,  however,  insisted  in  behalf  of  appellee  that  a  thorough  analysis 
of  the  testimony  warrants  the  conclusion  that  the  alleged  settlement 
made  on  the  basis  of  the  statement  of  April  30th  was  not  understood 
by  the  parties  thereto  to  be  a  final  settlement;  and  to  sustain  this  con- 
tention, in  addition  to  the  testimony  quoted  above  and  other  circum- 
stances, the  following  was  read  in  evidence  by  appellee  from  the  depo- 
sition of  Dawson:  ''After  the  settlement  was  made  (referring  to  the 
April  30th  settlement)  Herndon  asked  if  he  got  up  balance  of  cattle 
short  on  contract,  would  I  receive  them  and  allow  the  nine  hundred 
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and  odd  dollars,  and  I  told  him  if  he  got  up  three  or  ten  cars  without 
four  or  five  days'  time,  and  notify  me  through  Crumbaugh,  I  would 
come  and  get  them,  or  have  Mr.  Crumbaugh  do  it  for  me,  and  would 
pay  him  back  the  nine  hundred  and  odd  dollars  and  pay  him  the  con- 
tract price  for  the  cattle  to  be  delivered  under  the  special  agreement. 
The  next  morning  I  saw  Crumbaugh  at  the  depot,  and  told  him  to  see 
Hemdon  at  once,  and  ascertain  whether  he  was  going  to  get  up  the  five 
Or  ten  cars,  and  to  notify  me  immediately,  and  I  would  come  or  have 
him,  Crumbaugh,  receive  them  for  me." 

It  thus  appears  that  there  was  evidence  tending  to  show  that,  while 
appellee  accepted  less  than  was  due  him  for  the  cattle  delivered  April 
30th,  knowing  that  the  same  was  offered  as  payment  in  full,  he  did  so  on 
the  faith  of  the  promise  of  Dawson  to  receive  on  Monday  following,  or 
within  a  short  time  tliereafter,  the  remaining  number  of  cattle  called 
for  in  the  contract,  and  to  then  pay  the  balance  due  for  those  delivered 
April  30th.  There  was  certainly  evidence  tending  to  show  that  such 
promise  was  in  the  minds  of  the  parties  as  the  time,  especially  in  view 
of  what  Dawson  said  before  and  after  the  alleged  settlement,  to  say 
nothing  of  the  conduct  of  appellee  in  preparing  to  make  a  further  de- 
livery on  Monday  following.  The  evidence,  therefore,  warranted  the 
jury  in  finding  ihat  what  purported  to  be  an  adjustment  of  the  con- 
troversy was  in  reality  not  a  final  settlement,  because  of  the  inherent 
feature  looking  to  a  readjustment  in  future  of  the  very  matter  covered 
by  the  alleged  settlement.  Time  was  not  of  the  essence  of  the  original 
contract  for  the  delivery  of  the  cattle,  which  contained  no  clause  of 
forfeiture  or  provision  for  liquidated  damages  for  failure  to  deliver, 
as  therein  provided,  ^l^etween  the  first  and  last  days  of  April,''  and 
the  demand  of  Dawson  for  a  deduction  of  $2  per  head  for  the  number 
not  delivered  within  that  time  seems  to  have  been  more  arbitrary  than 
just.  When  he  had  secured  the  acceptance  by  appellee  of  less  than  was 
due  by  promising,  or  at  least  with  the  understanding,  not  only  that  he 
would  in  effect  extend  the  time  of  delivery,  but  also  that  he  would  pay 
the  full  contract  price  for  those  already  delivered  when  the  rest  were 
delivered,  he  immediately  turned  his  back  upon  the  promise  so  made 
and  treated  the  settlement  so  secured  as  a  final  disposition  of  the  mat- 
ters arising  out  of  the  contract.  We  are  therefore  not  greatly  surprised 
that  the  jury  found  in  the  transaction  a  feature  which  was  inconsistent 
with  a  final  settlement;  nor  are  we  prepared  to  hold  after  a  very  close 
examination  of  the  record,  that  they  reached  a  conclusion  not  at  all 
warranted  by  the  testimony. 

At  to  the  item  of  $63  for  overcharge  of  freight,  we  think  the  testi- 
mony of  appellee  warranted  a  finding  that  the  true  freight  rate  from 
Merouge,  where  six  cars  of  cattle  were  accepted  outside  of  the  pre- 
scribed limit,  was  only  $49.50,  as  represented  by  him,  his  testimony  not 
being  overcome  by  proof  that  more  was  charged  and  collected  from 
appellant.     This  conclusion  disposes  of  the  second  assignment  of  error. 

The  charges  quoted  in  assignment  number  la  and  the  third  assign- 
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ment  were  properly  refused,  because  the  matters  were  suflSciently  cov- 
ered by  the  main  charge. 

The  charges  quoted  in  the  fourth,  fifth,  sixth,  seventh,  eighth,  and 
eleventh  assignments  relate  to  issues  eliminated  by  the  verdict,  and 
need  not  be  further  noticed. 

There  was  no  error  in  confining  the  testimony  offered  in  support  of 
appellant's  plea  in  reconvention  to  the  market  value  of  the  cattle  at 
the  time  and  place  of  delivery  provided  in  the  contract,  notwithstanding 
appellee  may  have  known  that  the  cattle  were  to  be  shipped  to  the  In- 
dian Territory;  which  conclusion  overrules  the  ninth  assignment.  The 
ruling  complained  of  in  the  tenth  assignment  need  not  be  considered, 
since  it  relates  to  an  issue  not  now  in  the  case. 

This  disposes  of  all  the  assignments  except  the  twelfth,  complaining 
of  the  charge  for  being  "confusing  and  misleading,'*  but  we  hardly 
think  any  injury  could  have  resulted  to  appellant  from  the  manner  in 
which  the  charge  complained  of  was  expressed. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Mes.  N.  a.  Williams  v.  W.  M.  Haerison. 

Decided  December  7,  1901. 

L— Juiisdiction  of  County  and  Justice  Courts — Amount — ^Note— Interest. 

Since  the  Constitution  provides  that  the  county  court  shall  have  jurisdiction 
▼here  the  amount  in  controversy  exceeds  $200,  exclusive  of  interest,  and  that 
justices  of  the  peace  shall  have  jurisdiction  where  the  amount  is  $200  or  less, 
exclusive  of  interest,  the  county  court  has  no  jurisdiction  on  a  note  for  $200 
having  interest  due  thereon. 

&— Same— Pleading—Exhibit— Attorney  Fee  in  Note. 

Where  the  note  sued  on  contained  a  stipulation  to  pay  attorney  fees,  but 
the  promise  to  pay  such  fees  was  not  alleged  in  the  petition,  the  want  of  amh 
allegation  was  not  supplied  by  the  facts  that  the  note  was  attached  to  the  peti- 
iio|i  as  an  exhibit  and  referred  to  therein  as  such,  and  the  prayer  for  recovery 
induded  the  attorney  fees. 

Error  from  the  County  Court  of  Palo  Pinto.  Tried  below  before 
HoiL  W.  P.  Martin. 

McCall  &  McCallj  for  plaintiff  in  error. 

W.  H,  Penix,  for  defendant  in  error. 

HUNTER,  Associate  Justice.- — The  petition  in  this  ease  was  filed 
in  the  County  Court  of  Palo  Pinto  County  on  November  10,  1900,  and 
alleges  'that  on  the  16th  day  of  January,  1900,  defendants  executed 
and  delivered  to  plaintiff  their  certain  promissory  note,  bearinpj  date 
on  the  day  and  year  last  aforesaid,  hereto  attached,  marked  'Exhibit  A,' 
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and  made  a  part  of  this  petition^  and  thereby  promises  plaintifE  to  pay 
him  the  sum  of  $200  on  or  before  the  1st  day  of  October  next  thereafter  ; 
that  said  note  is  now  due,  and  defendants,  though  often  requested, 
have  never  paid  the  same  or  any  part  thereof,  to  plaintifPs  damage  $300 ; 
wherefore  plaintiff  prays  that  he  have  judgment  for  his  debt,  damage, 
attorney's  fees,  interest,  and  costs  of  suit." 

The  note  attached  and  made  a  part  of  this  petition  stipulated  for 
interest  at  the  rate  of  10  per  cent  per  annum  from  date  thereof  imtil 
paid,  and  "for  20  per  cent  attorney's  fees  on  the  amount  due  on  the  note, 
if  not  paid  when  due,  or  if  placed  in  the  hands  of  an  attorney,  or  if  sued 
upon." 

Judgment  by  default  was  rendered  on  said  petition  and  note  on  Jan- 
uary 22,  1901,  for  $264.38,  which  sum  is  composed  of  the  following 
items:  $200  principal,  $20.33  interest,  and  $44.05  attorney's  fees; 
and  the  case  is  brought  here  by  writ  of  error  upon  a  question  of  juris- 
diction. 

Our  Constitution  provides  that  "the  county  court  shall  have  exclusive 
jurisdiction  in  all  civil  cases  when  the  matter  in  controversy  shall 
exceed  in  value  two  hundred  dollars  and  not  exceed  five  hundred  dollars, 
exclusive  of  interest."  Art.  5,  sec.  16.  It  also  provides:  "Justices  of 
the  peace  shall  have  jurisdiction  in  civil  matters  of  all  cases  where  the 
amount  in  controversy  is  two  hundred  dollars  or  less,  exclusive  of 
interest."  Id.,  sec.  19.  Our  statute  follows  the  Constitution,  and 
fixes  the  jurisdiction  of  the  two  courts  in  civil  cases  by  the  same 
amounts,  exclusive  of  interest.     Eev.  Stats.,  arts.  1154,  1568. 

Rule  19  for  district  courts  proyides  that  notes  and  all  other  written 
instruments  may  be  filed  with  the  petition  as  exhibits,  and  referred  to 
and  made  a  part  of  it,  "but  will  not  thereby  relieve  the  pleader  from 
making  the  proper  allegations  of  which  said  exhibits  may  be  the  evidence 
in  whole  or  in  part."  In  Burks  v.  Watson,  48  Texas,  114,  Chief  Justice 
Roberts  said  the  puropse  of  an  exhibit  is  to  set  forth  in  detail  that  which 
the  pleading  has  in  more  general  terms  alleged,  but  not  to  supply 
entirely  the  omission  of  allegations  necessary  to  present  a  good  cause 
of  action.  An  exhibit  to  the  petition,  therefore,  may  be  said  to  be  made 
in  aid  or  in  elucidation  of  allegations ;  but  it  does  not  by  itself  constitute 
allegations  upon  which  issues  may  be  formed,  irrespective  of  the  alle- 
gations made  in  relation  to  it."  See  also  Guadalupe  County  v.  Johns- 
ton, 1  Texas  Civ.  App.,  713;  Macdonald  v.  Railway,  60  Texas,  594;  Sea- 
'strunk  v.  Loan  Co.,  34  S.  W.  Rep.,  466,  and  cases  cited.  These  ca^es 
but  declare  the  elementary  principles  of  pleading.  That  part  of  the 
note  which  stipulates  for  attorney's  fees  is  not  declared  on  in  the  peti- 
tion, and  the  prayer  for  such  fees  is  not  of  itself  sufficient  to  supply  the 
want  of  an  allegation  of  a  promise  to  pay  them.  The  matter  in  contro- 
versy in  this  case  was  $200,  exclusive  of  interest,  and  the  county  court 
had  no  jurisdistion  thereof. 

The  judgment  is  reversed  and  the  cause  dismissed. 

Dismissed. 
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E.  S.  Matthews  et  al.  v.  Allen  Darnell  et  al. 

Decided  November  30,  1901. 

I.— Will— Estate  Deviaed  to  Executors  in  Trust— Legal  Xitle« 

^here  by  the  terms  of  a  will  the  testator's  estate  was  devised  to  his  exec- 
utors in  trust,  with  full  power  to  sell  and  dispose  of  it  for  certain  purposes,  the 
balance  of  it  to  remain  in  their  possession  for  five  years,  with  power  to  rent 
and  make  repairs,  when  it  was  to  be  divided  among  certain  devisees,  the  ex- 
ecutors took  the  full  legal  title,  although  it  was  in  trust. 

t.— Same— Limitation — Adverse  Possession. 

Limitations  by  reason  of  adverse  possession  of  the  land  by  defendants  for 
the  five  years  during  which  the  title  and  consequent  right  of  action  was  in  the 
executors,  could  be  pleaded  as  a  defense  in  an  action  by  a  devisee  for  recovery 
of  the  land,  and  the  coverture  of  the  devisee  did  not  entitle  her  to  avoid  such 
defense. 

Error  from  Archer.    Tried  below  before  Hon.  A.  H.  Carrigan. 

F.  E.  Dycus,  for  plaintiffs  in  error. 

Montgomery  &  Hughes  and  J.  H.  Barwise,  for  defendants  in  error. 

STEPHENS,  Assocate  Justice. — This  suit  was  brought  by  plain- 
tiffs in  error  to  recover  the  east  one-third  of  the  Matthew  Doyle  survey 
of  land  in  Archer  County^  the  questions  at  issue  being  limitation  and 
boundary. 

Adverse  possesion  for  five  years,  as  prescribed  in  the  statute  on  that 
subject,  was  a  complete  bar  to  the  action,  unless  the  coverture  of  Mrs. 
Eliza  Matthews,  one  of  the  plaintiffs  in  error,  entitled  her  to  avoid  the 
defense  of  limitation^  This  depended  upon  the  construction  to  be 
given  the  will  of  W.  M.  Saunders,  deceased,  under  which  plaintiffs  in 
error  deraigned  title;  for  if  under  the  terms  of  that  will  the  executors, 
as  claimed  by  defendants  in  error,  held  the  legal  title  in  trust  for  Mrs. 
Matthews  and  others  therein  named,  the  defense  was  complete,  since 
they  so  held  it  for  five  years  pending  the  adverse  possession  without 
bringing  suit  to  eject  defendants  in  error.  The  important  clauses  of  this 
will  are  quoted  in  the  brief  of  plaintiffs  in  error,  pages  3  to  6,  and  need 
not  be  copied  here.  It  is  enough  to  state  that,  aside  from  certain  specific 
bequests  and  devises,  not  including  the  property  in  question,  the  testator 
expressly  devised  and  bequeathed  to  his  executors  the  entire  estate  in 
trust,  giving  them  full  power  to  control,  sell,  and  dispose  of  the  same 
for  the  purposes  therein  named,  but  directing  and  requiring  that  "the 
balance  of  the  property,  money,  and  effects,^*  in  the  hands  of  the 
executors,  after  turning  over  the  property  specifically  devised,  and  after 
the  payment,  besides  debts  and  expenses,  of  all  money  bequests  and  all 
STuns  necessary  to  carry  out  the  provisions  of  the  will  (to  quote  liter- 
ally), "shall  remain  in  the  possession  of  said,  and  imder  the  control  of 
my  executors,  for  the  term  of  five  years  after  my  death,  hereby  giving 
and  granting  full  power  and  authority  to  my  executors  to  hold  possession 


182  27  Texas  Civil  Appeals  Reports.         [2d  District, 

of,  manage,  to  rent,  and  pay  taxes  upon,  and  to  pay  all  necessary  repairs 
upon,  and  expenses  incident  to  the  balance  of  said  property,  money  and 
effects,  until  the  expiration  of  the  said  five  years,  and  pay  all  expenses 
incident  to  the  care,  preservation,  and  management  of  same  during  such 
time/'  The  next  clause  of  the  will  contains,  among  other  things,  the 
following:  "I  give,  devise,  and  bequeath  the  balance  of  my  money, 
effects,  and  property,  both  real  and  personal,  in  the  hands  and  possession 
of  my  executors  at  the  expiration  of  said  five  years,  as  follows:  I  give 
and  devise,  and  bequeath  to  my  sister,  Elizah  J.  Matthews,  three-eighths 
(%)  of  said  balance,  and  I  give,  devise,  and  bequeath  to  my  brother, 
Thaddeus  S.  Saunders,  three-eighths  (%)  of  said  balance,  and  I  give, 
devise  and  bequeath  to  my  brother,  Edwin  L.  Saunders,  two-eighths 
(2-8)  of  said  balance,  and  unless  the  devisees  mentioned  in  this  clause 
of  my  will  shall  agree  as  to  partition,  and  to  what  property  each  may 
be  entitled  to  under  this  clause  of  my  will,  my  executors  shall  apply 
to  the  county  court  for  an  order  of  partition  thereof/' 

We  are  of  opinion  that  the  authorities  cited  by  defendants  in  error 
sustain  their  construction  of  this  will,  and  without  undertaking  to  again 
discuss  a  question  so  often  considered,  and  perhaps  too  much  discussed 
already,  by  courts  of  the  highest  authority,  we  content  ourselves  with  a 
bare  reference  to  a  few  of  the  important  cases,  to  wit:  Collins  v. 
McCarty,  68  Texas,  150;  McArthur  v.  Scott,  113  U.  S.,  340;  Chase  v. 
Cartwright  (Ark.),  14  S.  W.  Rep.,  90;  Ewing  v.  Shanahan  (Mo.),  20 
S.  W.  Rep.,  1066,  and  cases  there  cited;  Wilson  v.  Trust  Co.  (Ky.),  44 
S.  W.  Rep.,  121;  McRoberts  v.  Corneal  (Ky.),  44  S.  W.  Rep,  442. 

One  expression  in  the  opinion  of  Judge  Stayton  in  McMurray  v. 
Stanley,  69  Texas,  232,  is  quoted  by  plaintiffs  in  error  to  sustain  the 
contrary  view,  but  it  was  merely  the  statement  of  a  conclusion  upon  a 
hypothetical  case,  to  illustrate  the  views  of  the  writer  of  that  opinion. 
Certain  it  is  that  what  was  decided  in  McMurray  v.  Stanley  in  no 
manner  conflicts  with  the  authorities  relied  on  by  defendants  in  error. 
The  cases  cited  in  the  supplemental  argument  of  counsel  for  plaintiffs 
in  error  are  foreign  to  the  issue,  since  tiiis  is  not  the  c^ae  merely  of  an 
estate  for  five  years  in  the  executors  with  remainder  in  the  devisees 
named,  as  seems  to  be  contended  in  that  argument.  The  executors  took 
the  whole  estate  in  trust  for  others,  and  not  any  part  of  it  for  themselves, 
and  the  adverse  possession  of  the  land  in  controversy  gave  them  the  right 
of  action  as  trustees.  Hardware  Co,  v.  Manufacturing  Co.,  88  Texas, 
468;  27  S.  W.  Rep.,  107,  108. 

The  will  did  more  than  give  them  a  mere  power  of  sale  as  also  seems 
to  be  contended,  for  it  clothed  them  with  all  the  essentials  of  fee  simple 
title,  in  trust  though  it  was. 

The  conclusion  we  have  thus  reached  on  the  issue  of  limitation  ren- 
ders unimportant  that  of  boundary,  and  leads  to  an  affirmance  of  the 
judgment. 

Affirmed. 

Writ  of  error  refused. 
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T.  P.  YOACHAM  V.  McCUHDY  &  DaNIEIS. 
Decided  November  30,  1901. 

L— ^TTey^-Boimdaiy  Line— Rule  as  to  Course  and  Distance. 

The  rale  that  course  and  distance  will  be  made  to  yield  to  natxiral  objects 
called  for  can  have  no  application  in  cases  where  the  natural  object  is  left  in- 
determinate and  incapable  of  being  applied  to  the  call. 

S.— ^ame — Charge  on  Weight  of  Evidence— Excess  in  Survey. 

Wliere  the  location  of  an  unmarrked  corner  of  a  survey  could  be  determined 
only  by  its  proximity  to  a  branch  called  for  in  the  field  notes,  and  the  evidence 
ss  to  the  actual  distance  from  the  beginning  comer  at  which  the  branch  could 
be  found  was  conflicting,  plaintiff's  evidence  showing  that  to  reach  it  requirred 
an  extension  of  the  south  line  much  beyond  its  proper  length,  which  would 
make  an  excess  in  the  survey,  it  was  error  as  on  the  weight  of  evidence  for 
the  court  to  charge  that  "the  fact  that  the  lines  and  comers  of  the  survey  as 
originally  run  and  noted  on  the  ground  include  a  greater  or  less  quantity  of 
lai^  than  is  included  in  the  field  notes  of  the  patent  becomes  immaterial 
further  than  as  a  circumstance  to  be  considered,"  etc. 

S.— Same — Cases  Distingnished. 

The  rule  on  this  point  announced  in  Scott  v.  Pettigrew,  72  Texas,  321,  held 
not  in  conflict  with  Ayers  v.  Harris,  77  Texas,  106. 

4.— Homestead  Donation— Constitutional  Law— Scrap  Land  Act  of  1889. 

The  constitutional  provision  (Constitution,  article  14,  section  6)  donating  to 
every  head  of  a  family  without  a  homestead  160  acres  of  land  upon  the  sole 
eontti^on  that  he  settle  upon  and  occupy  it  for  three  years  and  pay  the  ofiice 
fees,  renders  void  so  much  of  the  flrst  section  of  the  Act  of  April  15,  1889  (the 
"scrap  land"  act),  as  makes  the  right  dependant  on  the  furtaer  condition  that 
the  land  be  not  unwittingly  inclosed  by  a  bona  fide  settler  who  may  desire  to 
purchase  it,  and  is  given  a  six  month's  preference  to  do  so, 

5.— Practice  on  Appeal— Certifying  Question. 

A  court  of  dvil  appeals  is  not  required  to  certify  a  question  which  has  al- 
ready been  decided  by  the  Supreme  (>>urt,  although  its  decision  be  in  confiict 
with  the  ruling  of  another  one  of  the  courts  of  civil  appeals. 

Appeal  from  Bosque.    Tried  below  before  Hon.  William  Poindexter. 

/.  L.  Scott  and  N.  R.  Morgan,  for  appellant. 

Wm.  M.  Knight,  for  appellee. 

CONNER,  Chief  Justice. — On  May  1,  1894,  appellant  made  actual 
settlement  upon  the  116  acres  of  land  involved  in  this  suit,  in  all  par- 
ticulars complying  with  the  law  conferring  upon  the  head  of  a  family 
the  right  to  acquire  a  homestead  upon  unappropriated  public  lands. 
He  was  evicted  therefrom  by  appellees,  claiming  to  own  the  land  as  a 
part  of  the  C.  O^Connor  survey,  of  which  appellees  were  the  owners, 
and  appellant  thereupon  instituted  this  suit. 

As  claimed  by  appellant  the  land  in  controversy  constitutes  pari;  of 
the  unappropriated  public  domain  of  Texas  situated  between  the  O'Con- 
nor 320-acre  survey  on  the  west  and  the  Henry  Billings  survey  on  the 
east.  Appellee  Daniels  was  an  actual  settler  upon  adjacent  land,  which, 
together  with  the  O^Connor  survey  and  the  land  in  controversy,  had  been 
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continuously  inclosed  by  him  as  a  pasture  prior  to  and  ever  since  appel- 
lant's settlement  as  stated.  Appellees  prayed  that,  if  it  should  be  found 
that  the  land  in  controversy  was  public  land,  and  not  included  within 
the  boundaries  of  the  O'Connor  survey  as  claimed  by  them,  that  appellee 
Daniels  be  decreed  to  have  six  months  from  the  rendition  of  the  judg- 
ment within  which  to  purchase  the  same,  and  that  his  right  to  do  so 
within  such  time  be  declared  prior  to  the  right  of  appellant  to  acquire 
a  homestead  donation  thereon. 

As  called  for  in  the  field  notes,  the  O'Connor  was  a  rectangular  survey 
of  320  acres,  its  north  and  south  lines  being  950  varas  long  and  its  east 
and  west  lines  1900  varas  in  length.  The  beginning  comer  was  its 
southwest  comer,  which  alone  seems  to  have  been  identified  as  originally 
established.  Prom  the  beginning  comer  the  calls  were  as  follows: 
"Thence  N.  60  E.,  895  vrs.  to  a  branch,  950  vrs.  to  the  S.  E.  comer  in 
prairie;  thence  N.  30  W.,  260  vrs.  to  a  branch  1900  vrs.  to  the  N.  E. 
comer  a  mound;  thence  S.  60  W.,  635  vrs.  to  a  creek  running  south, 
950  vrs.  to  the  N.  W.  comer  in  prairie ;  thence  S.  30  fi.,  crossing  a  creek 
running  south,  1900  vrs.  to  the  place  of  beginning.  Surveyed  Septem- 
ber 28,  1846." 

The  south  and  east  lines  can  not  be  identified  by  any  marks  of  the 
original  surveyor;  the  principal  contention  being  whether,  as  insisted 
upon  by  appellant,  there  was  a  branch  895  varas  from  the  beginning 
comer,  as  called  for  in  the  field  notes,  or  whether,  as  contended  for  by 
appellees,  the  branch  called  for  on  the  south  line  was  to  be  reached  only 
by  an  extension  of  said  line  to  a  point  1295  varas  from  the  beginning 
corner. 

We  think  it  evident  from  the  record  that  the  conclusion  reached  on 
the  trial  was  that  the  land  in  contrbversy  is  included  within  the  boun- 
daries of  the  O'Connor  survey ;  and  we  also  think  it  likewise  evident  that 
the  jury,  in  fixing  the  south  and  east  lines  of  the  O'Connor  survey  so  as 
to  include  the  land  in  question,  was  controlled  largely  by  the  call  for  the 
branch  on  the  south  line.  The  evidence  as  to  the  identity  of  this  branch 
was  sharply  conflicting,  if  in  fact  not  strongly  preponderating  in  favor 
of  appellant's  contention.  In  this  view  of  the  record  are  we  to  consider 
appellant's  first  assignment  of  error  to  that  part  of  the  court's  charge, 
wherein  the  jury  were  instructed:  "That  the  fact  that  the  lines  and 
comers  of  the  O'Connor  survey  as  originally  run  and  marked  upon  the 
ground  include  a  greater  or  less  quantity  of  land  than  is  included  in  the 
field  notes  of  the  patent,  becomes  wholly  immaterial  further  than  as 
a  circumstance  to  be  considered  by  you  for  what  you  may  deem  the  same 
worth  to  aid  you,  if  it  does  so,  in  connection  with  all  the  evidence  in  the 
case,  in  following  the  footsteps  of  the  original  surveyor,  and  in  fixing  the 
eastern  boundary  of  said  survey  as  originally  located." 

We  are  of  opinion  that  the  objections  to  this  charge  as  upon  the 
weight  of  the  evidence,  and  as  prejudicial  to  appellant,  must  be  sus- 
tained. Indeed,  this  charge  in  substance  was  directly  condemned  in  the 
case  of  Scott  v.  Pettigrew,  72  Texas,  321.     It  is  insisted,  however,  that 
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that  case  is,  in  effect,  overruled  in  Ayres  v.  Harris,  77  Texas,  108,  but 
we  do  not. so  construe  the  opinion.     While  it  is  true  that  the  charge 
attacked  in  Ayers  v.  Harris  is  substantially  the  same  as  in  the  Pettigrew 
case,  and  as  in  the  case  under  consideration,  and  while  it  is  further  true 
that  the  Supreme  Court  refused  to  reverse  the  judgment  in  favor  of 
Harris  and  others  because  of  the  charge,  it  was  nevertheless  criticised 
and  was  held  nonprejudicial  merely  under  the  facts  of  the  Harris  case,  the 
judgment  not  including  the  quantity  of  excess  claimed  by  the  plaintiff. 
In  the  case  now  before  us  the  large  excess  insisted  upon  by  appellees  in 
the  O'Connor  survey  was  affirmed  by  the  verdict  and  judgment.     The 
south  and  east  lines  are  unmarked  and  unidentified  save  by  the  call  for 
a  branch,  which  the  evidence  by  no  means  certainly  fixes  in  accord  with 
appeUees'  contention.    As  a  rule  course  and  distance  will  be  made  to 
yield  to  natural  objects  called  for;  but  the  rule  can  have  no  application 
in  cases  where  the  natural  object  is  left  indeterminate  and  incapable 
of  application  to  the  call  with  reasonable  certainty.    We  think  under 
the  circumstances  of  this  case,  as  was  said  in  the  case  of  Scott  v.  Petti- 
grew, 72  Texas,  329,  *The  fact  of  excess  in  area  should  have  been  left  to 
the  jury  to  be  considered  in  connection  with  all  other  evidence,  without 
suggestion  from  the  court  as  to  what  weight  it  was  entitled  to  in  deter- 
mining so  much  of  the  boundaries  as  were  not  identified  by  marks  and 
objects  upon  the  groimd.** 

Error  has  also  been  assigned  to  that  part  of  the  court* s  charge  relating 
to  the  claim  of  appellee  Daniels  to  priority  in  right  of  acquisition, 
as  stated  in  the  beginning  of  this  opinion,  and  in  view  of  another  trial 
we  have  concluded  to  briefly  notice  the  question  presented. 

The  court,  in  substance,  charged  the  jury  that  if  they  should  find  the 
land  in  controversy  vacant,  and  not  part  of  the  O'Connor  survey,  and 
that  prior  to  and  since  appellant's  settlement  appellee  Daniels  was  a 
bona  fide  actual  settler  upon  adjacent  lands,  having  the  land  in  dispute 
actually  inclosed  without  knowledge  of  its  vacant  character,  that  the 
jury  should  find  that  appellee  Daniels  had  the  right  to  purchase  the 
same  within  six  months  from  the  date  of  the  trial. 

The  amended  section  of  what  is  commonly  designated  as  the  ^'scrap- 
land  act,'*  with  which  this  charge  accords,  is  as  follows: 

"Section  1.  Be  it  enacted  by  the  Legislature  of  the  State  of  Texas: 
That  any  person  desiring  to  purchase  any  of  such  appropriated  public 
lands  situated  in  organized  counties  of  the  State  of  Texas  as  contain  not 
more  than  six  hundred  and  forty  acres,  appropriated  by  an  act  to  provide 
for  the  investment  of  the  proceeds  of  such  sale,  approved  July  14,  A. 
D.  1879,  may  do  so  by  causing  the  tract  or  tracts  which  such  persons 
may  desire  to  purchase  to  be  surveyed  by  the  authorized  public  surveyor 
of  the  county  in  which  such  land  is  situated.  The  provisions  of  this 
act  shall  not  be  so  construed  as  to  prohibit  the  right  of  acquiring  any  of 
said  lands  under  chapter  9,  title  79,  Revised  Civil  Statutes,  within  the 
bounds  of  the  reservation  here  made ;  but  any  person  shall  have  the  same 
right  of  acquiring  a  homestead  within  this  reservation,  under  the  home- 
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stead  donation  laws  of  this  State,  as  he  may  have  had  prior  to  the  pass- 
age of  this  act;  provided,  where  it  is  ascertained  that  any  of  such  lands 
as  contain  not  more  than  six  hundred  and  forty  acres  is  situated  within 
the  inclosed  lands  of  any  actual  bona  fide  settler  and  resident  of  this 
State,  such  settler  shall  have  the  preference  right  of  six  months  from 
the  time  that  the  same  shall  have  been  declared  by  the  Commissioner  of 
the  General  Land  Office  to  be  vacant  and  subject  to  sale,  to  purchase 
as  much  of  said  land  as  may  be  embraced  within  his  inclosure;  pro- 
vided, that  said  preference  right  shall  not  be  given  to  any  person  who 
has  inclosed  any  vacant  land,  knowing  the  same  to  be  vacant  at  the  time 
of  inclosing  the  same.    Approved  April  5,  1889.*'    See  Laws  1889,  p.  48. 

Article  14,  section  6,  of  the  Constitution,  provides  that:  "To  every 
head  of  a  family  without  a  homestead  there  shall  be  donated  one  hun- 
dred and  sixty  acres  of  public  land  upon  condition  that  he  will  settle 
and  locate  on  said  land  and  occupy  the  same  for  three  years  and  pay 
the  office  fees  thereon." 

In  our  judgment,  the  act  quoted  adds  to  and  imposes  conditions  upon 
the  constitutional  right  of  heads  of  families  to  acquire  a  homestead  upon 
unappropriated  public  lands  that  is  unauthorized,  and  within  the  inhibi- 
tion imposed  by  article  1,  section  29,  of  the  Constitution.  The  enumer- 
ation in  the  Constitution  of  the  conditions  upon  which  the  donation 
shall  be  granted,  by  a  familiar  rule  of  construction,  excludes  other  con- 
ditions not  named.  If  vacant,  the  head  of  a  family  without  homestead 
is,  without  further  restriction,  entitled  to  160  acres  of  any  unappro- 
priated land  upon  compliance  with  the  conditions  imposed  by  the  Con- 
stitution. The  law  quoted  in  effect  makes  the  right  dependant  upon' 
the  further  condition  that  the  land  be  not  unwittingly  inclosed  by  any 
bona  fide  actual  settler  of  Texas  who  shall  desire  to  purchase  it. 

The  general  policy  of  our  laws,  constitutional  and  legislative,  has 
favored  the  homesteader,  and  not  the  person  who,  knowingly  or  other- 
wise, has  inclosed  and  used  unappropriated  lands  without  authority,  and, 
as  stated,  we  are  of  the  opinion  that  the  Legislature  in  the  instance 
\mder  consideration  transcended  its  powers.  Cooley  Const.  Lim.,  6 
ed.,  pp.  78,  79.  Appellant  met  all  conditions  interposed  by  the  Con- 
stitution, and  established  his  right  as  a  homesteader,  if  the  land  w£3 
vacant  prior  to  any  effort  on  the  part  of  Daniels  to  exercise  the  privilege 
of  purchaser,  but  by  the  charge  appellant^s  right  was  limited  by  the 
subsequently  asserted  right  of  appellee  Daniels,  and  if  we  are  correct  in 
our  construction  of  the  Constitution  it  follows  that  the  charge  was 
erroneous  as  assigned. 

In  what  we  have  said,  however,  no  application  of  the  rule  announced 
in  Hogue  v.  Baker,  92  Texas,  58,  has  been  made,  for  the  reason  that  the 
facts  upon  which  that  decision  was  predicated  have  neither  been  alleged 
nor  established  herein. 

For  the  error  in  the  charge  of  the  court  first  mentioned  the  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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ON  MOTION  TO  CERTIFY. 

CONNER,  Chief  Justice. — This  is  a  boundary  suit,  in  which  the 
judgment  below  was  reversed  because  of  a  charge  by  the  trial  court  the 
same,  in  substance,  as  was  condemned  in  the  case  of  Scott  v.  Pettigrew, 
72  Texas,  331.  We  are  now  requested  to  certify  the  question  involved,, 
because  it  is  insisted  that  our  conclusion  is  in  conflict  with  the  opinion 
of  the  Supreme  Court  of  Texas  rendered  in  the  case  of  Ayres  v.  Harris,. 
77  Texas,  108,  and  with  the  decision  of  the  Court  of  Civil  Appeals  for 
the  First  District  rendered  in  the  case  of  Branch  v.  Simmons,  48  South- 
western Reporter,  40. 

We  retain  the  conclusion  originally  expressed  that  the  case  of  Scott 
V.  Pettigrew  was  not  overruled  by  the  case  of  Ayres  v.  Harris  on  the- 
point  involved,  and,  while  it  would  seem  that  the  decision  in  Scott  v. 
Pettigrew  and  the  conclusion  reached  by  us  based  upon  that  opinion  is- 
in  conflict  with  the  decision  of  the  Court  of  Civil  Appeals  mentioned,, 
we  nevertheless  are  of  the  opinion  that  the  conflict,  if  any,  will  not 
authorize  the  certificate  requested  under  the  Act  of  May  9,  1899,  regu- 
lating the  subject.  This  act  provides :  "That  in  any  cause  that  is  now 
pending  or  may  hereafter  be  pending  in  any  of  the  courts  of  civil 
appeals  of  the  several  supreme  judicial  districts  of  the  State  of  Texas, 
any  one  of  said  courts  may  arrive  at  an  opinion  in  the  decision  of  any  of 
said  causes  that  may  be  in  conflict  with  the  opinion  heretofore  rendered, 
or  hereafter  rendered,  by  some  other  Court  of  Civil  Appeals  in  this 
State  on  any  question  of  law,  and  said  Court  of  Civil  Appeals  refuses  to- 
concur  with  the  opinion  so  rendered  by  said  other  Court  of  Ci^dl 
Appeals,  it  shall  be  the  duty  of  said  court  failing  to  concur  with  the 
opinion  in  conflict  with  the  opinion  so  arrived  at  by  said  court,  through 
ite  clerk,  to  transmit  the  question  of  law,  duly  certified  to,  involved  in 
the  ca'ise  wherein  said  conflict  of  opinion  has  arisen,  together  with  the 
record  or  transcript  in  said  cause,  to  the  Supreme  Court  of  the  State  of 
Texas,  for  adjudication  by  said  Supreme  Court.*^ 

We  can  not  think  it  was  intended  by  the  Legislature  to  require  of  us 
the  certiflcation  of  a  question  already  determined  by  the  Supreme  Court. 
In  our  judgment  the  charge  discussed  in  the  original  opinion  herein  was 
substantially  the  same  charge  expressly  held  erroneous  in  the  case  of 
Scott  V.  Pettigrew,  and  inasmuch  as,  in  our  judgment,  this  case  has  not 
been  overruled  by  the  Supreme  Court,  we  conclude  that  we  are  not 
authorized  by  the  act  of  the  Legislature  quoted  to  certify  the  question 
because  of  the  asserted  fact  that  our  conclusion  is  in  conflict  with  the 
decision  of  the  Court  of  Civil  Appeals  for  the  First  District.  For  the 
same  reason  we  do  not  feel  warranted  in  certifying  the  question  of  our 
own  motion  imder  article  1043,  Revised  Statutes. 

The  motion  to  certify  is  therefore  overruled. 

Overruled, 

Writ  of  error  refused. 
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I.  N.  Stewart  et  al.  v.  J.  Fred  Bobbins  and  Wife. 

Decided  November  2,  1901. 

l.^Limitatioiis— ActiOii  Against  Guardian. 

A  proceeding  to  set  aside  a  judgment  discharging  &  guardian  and  to  require 
him  to  again  file  his.  account  for  final  settlement  must  be  brought  within  four 
years,  under  article  3358,  Revised  Statutes. 

2. — Cases  Distinguished. 

Murchison  v.  White,  54  Texas,  78,  and  Best  v.  Nix,  6  Texas  Civil  Appeals, 
349,  holding  the  two  years  statute  of  limitations  applicable  to  cases  of  this  char- 
acter, distinguished  as  being  under  former  statutes. 

3.^adgment— Removing  Disabilities  of  Minority— Irregularities. 

Where  a  judgment  removing  the  disabilities  of  minority  recited,  and  the 
facts  were  shown  to  be,  that  the  minor,  then  19  years  old,  appeared  in  her  own 
proper  person  at  the  hearing  of  the  application,  and  that  the  material  averments 
of  her  petition  were  established  by  competent  proof  then  heard,  such  judgment, 
it  seems,  is  not  rendered  void  and  a  nullity  by  reason  of  the  fact  that  the 
minor's  application  was  not  signed  by  her,  nor  sworn  to  by  any  one  cognizant  of 
the  facta  set  out  therein,  as  required  by  the  statute.    Rev.  Stats.,  art.  3499. 

4.^-Same — Discharge  of  Guardian — Conclusiveness. 

A  judgment  discharging  a  guardian  is  not  absolutely  void  because  at  its 
rendition  the  person  imder  guardianship  was  a  minor,  but  it  operates  as  any 
other  judgment  of  like  kind  until  in  an  appropriate  proceeding  and  within  a 
proper  time  it  is  reversed  or  set  aside. 

^.---Same. 

So  the  recital  and  finding  in  such  a  judgment  of  the  jurisdictional  fact  that 
the  person  under  guardianship  was  of  age  is  conclusive  until  duly  set  aside,  al- 
though false  in  fact. 

6. — Same. 

Nor  is  such  judgment  of  discharge  void  because  the  petition  therefor  was 
•defective  in  form  in  wanting  some  of  the  elements  prescribed  by  statute  for 
final  accounts. 

7. — Amendment^Limitations— New  Cause  of  Action. 

Where  appellees'  original  complaint  alleged  that  the  guardian  had  not 
filed  his  final  account,  and  asked  that  he  be  required  to  do  so,  and  an  amendment 
to  such  pleading  alleged  that  there  had  been  a  final  settlement  and  a  discharge 
of  the  guardian,  and  prayed  that  the  judgment  of  discharge  be  set  aside  t^- 
<»,use  it  was  not  rendered  on  a  fair  final  account,  the  amendment  set  up  a 
different  cause  of  action,  and  not  having  been  filed  within  four  years,  was 
barred  by  limitation. 
8.— Same— Looking  to  Superseded  Pleading. 

Where  an  original  pleading  has  been  superseded  by  amendment,  and  has 
therefore,  under  rules  14  and  84  for  the  district  and  county  courts,  been  omitted 
from  the  record,  it  may  still  be  looked  to  on  a  question  of  limitations,  although 
it  was  not  introduced  in  evidence. 

^. — Guardian— Judgment  Discharging  Not  Set  Aside. 

See  evidence  in  proceeding  to  set  aside  a  judgment  finally  discharging  a 
guardian,  brought  after .  four  years,  held  not  sufficient  to  warrant  such  relief, 
because  the  circumstances  shown  merely  tended  to  prove  fraud  and  concealment, 
and  no  sufficient  reason  appears  why  the  proceeding  was  not  instituted  within 
the  statutory  period. 

10. — ^Practice  on  Appeal — ^Findings  of  Fact. 

The  courts  of  civil  appeals  are  not  required  to  set  forth  findings  on  si^ch 
matters  as  forms  of  receipts,  orders,  decrees,  and  testimony  fully  set  forth  in 
the  record,  and  about  which  no  question  of  conflict  arises. 
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Error  from  Tarrant    Tried  below  before  Hon.  Irby  Dunklin. 

R,  0.  Johnson,  Wallace  Hendricks,  and  W.  R.  McLaury,  for  plaintifb. 
in  error. 

Tarlion  46  Ayers  and  5.  J.  Houston,  for  defendants  in  error.. 

CONNER,  Chief  Justice.— In  1888  I.  N.  Stewart,  one  of  the  plain- 
tiffs in  error,  was  duly  appointed  and  qualified  as  guardian  of  the  estate 
of  his  minor  daughters,  Carrie  and  Grace  Stewart.    The  estate  consisted 
of  two  parcels  of  land  that  Stewart  had  theretofore  purchased  and 
caused  to  be  conveyed  to  his  said  daughters.    The  estate  seems  to  have 
been  regularly  administered  in  the  County  Court  of  Tarrant  County 
until  June  29,  1893,  when  a  judgment  of  the  District  Court  was  ob- 
tained removing  the  disabilities  of  Grace  Stewart  as  a  minor,  Carrie 
theretofore  having  obtained  her  majority.     On  July  12,  1893,  I.  N. 
Stewart  filed  in  the  County  Court  what  was  designated  as  his  final 
account,  alleging  settlement  in  full  with  his  ward,  Grace  Stewart,  and 
praying  for  final  discharge  as  guardian.     Attached  thereto  as  an  exhibit 
was  a  receipt  signed  and  duly  verified  by  Grace  Stewart  in  which  she 
declared  that  her  disabilities  as  a  minor  had  been  removed  by  the  Dis- 
trict Court  on  June  29,  1893,  and  that  on  June  30  she  received  from  her 
said  guardian  all  of  her  estate,  personal  and  real,  in  a  full  and  fair 
gettlement  of  all  matters  pertaining  to  his  trust.     She  also  waived 
service  and  publication  of  filing  of  the  account,  and  entered  her  appear- 
ance in  the  cause.     Said  final  account  came  regularly  on  to  be  heard  on 
January  23,  1894,  when  said  Coimty  Court  entered  judgment  in  due 
form  approving  said  account  and  fully  and  finally  discharging  I.  N. 
Stewart  as  guardian.      The  judgment  recited  the  presentation  of   the 
account,  the  waiver  of  Grace  and  Carrie  Stewart,  the  hearing  of  evidence 
and  a  finding  "that  said  minors  have  attained  their  majority."     No 
appeal  or  other  proceeding  to  review  or  set  aside  this  judgment  was  ever 
taken  until  more  than  four  years  after  its  entry,  as  hereinafter  men- 
tioned. 

Grace  Stewart  attained  her  majority  on  April  10,  1895,  and  inter- 
married with  J.  Fred  Robbins  in  December,  1898,  after  which,  to  wit,  on 
April  6,  1899,  she,  joined  pro  forma  by  her  said  husband,  instituted 
this  preceding  by  filing  in  said  County  Court  a  complaint  under  the 
provisions  of  chapter  18,  title  61,  Revised  Statutes,  and  article  2776, 
prescribing  that  "should  the  guardian  fail  to  file  his  account  for  final 
Kttlement  at  the  proper  time,  the  court  shall  *  *  *  upon  the 
complaint  in  writing  of  anyone  interested  in  the  estate,  cause  such 
guardian  to  be  cited  to  appear  and  file  such  an  account."  The  com- 
plaint alleged,  among  other  things,  the  disposition  of  one  of  the  tracts 
of  land  by  I.  N.  Stewart,  and  the  appropriation  of  the  rents  and  reve- 
nues of  the  other  during  the  guardianship ;  that  he  had  wholly  failed  to 
file  "his  final  account     *     *     *     or  to  secure  an  order  discharging  said 
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guardian  and  closing  said  guardianship  as  required  by  law."  The 
prayer  was  for  citation  to  I.  N.  Stewart  and  the  other  plaintiffs  in 
•error  herein  as  those  liable  on  Stuart^s  bond  as  guardian;  that  Stewart 
be  required  to  file  an  account  for  final  settlement,  and  that  he  be 
adjudged  to  be  accountable  to  complainant  Grace  Bobbins  'in  the  sums 
for  which  it  is  alleged  that  he  had  failed  to  account,  aggregating  several 
thousand  dollars.  The  parties  complained  of  appear  to  have  been 
<3ited,  and  defendants  in  error,  on  May  25,  1899,  among  other  pleadings, 
filed  in  said  County  Court  their  second  amended  petition,  substantially 
reiterating  the  averments  of  the  original  complaint,  and  for  the  first 
time  noticing  said  judgment  of  January  23,  1894,  discharging  the  guar- 
dian. As  to  this  it  was  alleged  that  "the  judgment  rests  not  upon  a 
fair,  just,  and  final  account,  but  upon  an  account  and  pretended  settle- 
ment made  and  secured  by  the  fraudulent  contrivance  of  said  guardian 
as  elsewhere  alleged;  that  the  said  complainant  did  not  until  this  day 
know  of  the  said  entry  of  said  judgment  upon  the  minutes  of  said  court, 
though  diligent  search  of  said  minutes  had  been  made  by  their  attorneys, 
assisted  by  the  clerk  of  this  court;  that  said  judgment  of  discharge  is 
grossly  unjust,  in  that  it  rests  upon  a  pretended,  false,  and  fraudulent 
•settlement."  The  prayer  of  said  amended  petition  was  as  in  their  origi- 
nal petition  or  complaint,  and  that  "said  pretended  judgment  be  ignored 
and  held  for  naught,  and  that  said  pretended  judgment  of  discharge 
be  revised,  corrected  and  set  aside,"  and  said  guardian  be  required  to 
"file  such  final  account  as  is  prescribed  by  law."  The  settlement  re- 
ferred to  in  this  amended  answer  was  that  of  June  30,  1893,  which, 
together  with  the  judgment  removing  Grace  Stewart's  disabilities  as  a 
minor,  was  fully  attacked  as  without  consideration,  fraudulent,  and 
void.  The  plaintiffs  in  error  in  answer  pleaded  in  bar  the  general 
•denial,  a  special  denial  of  the  fraud  and  concealment  and  want  of 
loiowledge  on  the  part  of  Grace  Bobbins  alleged,  the  two  and  four  years 
statute  of  limitation,  and  said  judgment  finally  discharging  the  guar- 
dian. 

The  result  of  the  contest  in  the  Coxmty  Court  has  not  been  presented, 
but  upon  a  trial  in  the  District  Court  on  appeal,  upon  the  pleadings 
as  hereinbefore  substantially  stated,  the  court,  upon  the  conclusion  of 
the  evidence,  charged  the  jury  that  the  settlement  and  judgments  here- 
inbefore mentioned  were  nullities ;  that  complainant,  Grace  Bobbins,  was 
not  barred  of  her  action  by  limitation,  and  peremptorily  directed  that 
the  jury  should  return  a  verdict  "for  the  plaintiff  Grace  Bobbins  against 
I.  N.  Stewart,  requiring  him  to  file  his  final  account  in  the  County 
Court  of  Tarrant  County,  Texas,  sitting  for  probate  purposes,  as  required 
by  law."  From  the  verdict  and  judgment  in  accord  with  this  instruc- 
tion plaintiffs  in  error  have  prosecuted  a  writ  of  error. 

The  assignments  of  error  require  of  us  a  determination  of  the  effect 
to  be  given  to  the  judgment  discharging  I.  N.  Stewart,  and  the  ques- 
tion of  limitation  presented  by  the  facts  herein  detailed. 

Plaintiffs  in  error  insist  that  the  defendants  in  error  are  subject  to  the 
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two  years  statute  of  limitation.  If  so,  it  is  clear  that  Grace  Bobbins  was 
barred  of  the  remedy  of  which  she  sought  to  avail  herself  at  the  time 
of  the  institution  of  this  suit.  We  are  of  opinion,  however,  that  it  is 
the  four  and  not  the  two  years  statute  of  limitation  that  must  be  applied 
to  the  facts  of  the  case.  In  Murchison  v.  White,  54  Texas,  78,  and  in 
McAnear  v.  Epperson,  64  Texas,  221,  it  was  held  that  proceedings 
similar  to  the  one  before  us  was  barred  in  two  years,  and  the  rule  was  so 
applied  by  the  Court  of  Civil  Appeals  of  the  Third  District  in  the  case 
of  Best  V.  Nlx,  6  Texas  Civil  Appeals,  394.  These  cases,  however,  are 
evidently  based  upon  former  statutes  not  now  in  force.  Article  4616, 
PaschaFs  Digest,  provided  that  "No  *  ♦  ♦  bill  of  review  shall  be 
granted  to  any  decree  ♦  ♦  ♦  after  two  years  from  the  time  such 
judgment  or  decree  shall  have  been  made  final,*'  but  this  does  not  seem 
to  have  been  carried  forward  into  our  present  Bevised  Statutes.  The 
statute  npon  which  the  original  complaint  herein  is  based  provides  that 
should  the  guardian  fail  to  file  his  account  for  final  settlement  at  the 
proper  time,  anyone  interested  in  the  estate  may  cause  him  to  be  cited  to 
do  so.  The  time  within  which  such  interested  person  may  so  do  is  not 
specified;  nor  has  the  statute  fixed,  specifically,  a  time  within  which 
original  suits  to  set  aside  final  judgments  may  be  filed.  So  that  we 
think  we  must  apply  the  rule  prescribed  in  article  3358  to  the  effect  that 
^every  action  *  ♦  ♦  for  which  no  limitation  is  otherwise  pre- 
scribed, shall  be  brought  within  four  years  next  after  the  right  to  bring 
the  same  shall  have  accrued,  and  not  afterwards.** 

It  seemed  also  to  be  practically  conceded  on  the  submission  of  this 
cause  that  defendants  in  error  are  barred  if  the  judgment  of  the  Dis- 
trict Court  of  June  23,  1893,  removing  Grace  Stewart*8  disabilities  as  a 
minor  can  be  sustained;  but  they  insist  that  it  is  an  absolute  nullity 
because  the  petition  therefor  was  not  signed  by  her,  and  was  not  "sworn 
to"  by  any  person  cognizant  of  the  facts  set  out  in  said  bill  or  petition,** 
as  prescribed  in  "article  3499  of  the  Bevised  Statutes.  This  contention 
seems  to  be  fully  supported  by  the  case  of  Cox  v.  Johnson,  80  Alabama, 
22.  Our  Supreme  Court,  in  the  case  of  Brown  v.  Wheelock,  75  Texas, 
385,  held  that  the  proceeding  to  remove  the  disabilities  of  a  minor  under 
our  statute  was  not  strictl-y  judicial,  and  that  no  presumptions  are  to 
be  indulged  in  aid  of  such  a  judgment.  If  this  be  conceded,  it  would 
seem  that  the  presentation  of  a  petition  in  substantial  compliance  with 
the  statute  is  a  prerequisite  to  the  court's  action,  and  without  which  no 
jurisdiction  in  the  district  court  exists  to  "declare  such  a  judgment,  in 
irhich  event,  of  course,  the  judgment  may  be  disregarded  as  void  in 
whatsoever  proceeding  presented.  In  the  case  from  our  court  cited, 
however,  it  is  further  stated  that  the  compliance  with  the  statute  need 
be  substantial  only,  and  we  hardly  feel  prepared  to  hold  this  not  to 
have  been  the  case  in  the  instance  before  us.  The  statute  does  not 
specifically  require  that  the  petition  shall  be  signed  by  the  minor,  nor 
prescribe  the  manner  of  its  presentation,  nor  that  it  shall  be  verified  by 
an  ^'affidavit* *  with  the  formalities  specified  in  article  6,  Bevised  Stat- 
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iites.  The  judgment  under  consideration  recites,  and  the  facts  are, 
that  Grace  Stewards  petition  to  have  her  disabilities  removed  was  pre- 
sented in  open  court,  she  appearing  in  her  own  proper  person,  and  that 
its  material  averments  were  established  by  proof  then  heard.  This 
proof,  as  the  evidence  shows,  was  the  sworn  testimony  of  I.  N.  Stewart 
and  of  Grace  Stewart,  the  petitioner,  in  person.  So  that,  in  the  absence 
of  a  statute  specifically  directing  how  or  when  or  by  whom  the  petition 
shall  be  verified,  we  ratlier  incline  to  the  opinion  that  the  judgment 
removing  the  disabilities  of  complainant,  should  not  now  be  held  an 
absolute  nullity. 

We,  however,  do  not  desire  to  rest  our  decision  upon  this  conclusion. 
The  yet  more  serious  question  arises,  what  effect  must  be  given  the  judg- 
ment of  the  probate  court  discharging  I.  N.  Stewart  as  guardian  and 
releasing  his  sureties  as  such  ?  It  is  insisted  that  this  judgment  is  also 
a  nullity,  and  is  to  be  ignored  entirely.  If  so,  the  suit  was  brought  in 
time.  Allen  v.  Stoval,  63  S.  W.  Rep.,  864.  That  it  is  a  judgment  of  a 
court  having  general  jurisdiction  of  the  subject  matter  we  think  must 
be  conceded.  But  it  is  said  that  by  reason  of  complainant's  minor- 
ity at  the  time  and  of  the  fact  that  the  judgment  removing  com- 
plainant's disabilities  was  void,  the  County  Court  was  without  juris- 
diction at  the  time  to  render  such  judgment.  It  would  seem  that 
action  by  the  probate  court  upon  the  final  account  and  the  discharge 
of  a  guardian,  specified  in  chapter  18,  title  51,  of  the  Revised 
Statutes  relating  to  the  subject,  was  not  contemplated  until  the  ward 
dies,  arrives  at  the  age  of  21  years,  or,  in  the  case  of  a  female,  marries. 
Rev.  Stats.,  art.  2764.  But  it  does  not  necessarily  follow  that  the  coimty 
court  is  without  jurisdiction  to  enter  an  order  discharging  a  guardian, 
and  hence  the  sureties  on  his  bond,  in  instances  not  provided  for  in 
article  2764.  We  find  in  the  same  title.  Revised  Statutes,  articles 
2692-2695,  that  a  guardian  may  resign  his  trust,  and  by  order  of  the 
court  to  that  effect  be  fully  discharged  imder  the  circumstances  set  forth 
in  these  articles,  regardless  of  the  minority  of  his  ward.  See  also  Hirsh- 
field  V.  Brown,  30  Southwestern  Reporter,  962,  and  authorities  therein 
cited  to  the  effect  that  when,  as  was  the  case  here,  the  probate  court 
once  lawfully  acquires  jurisdiction,  thereafter  its  proceedings  are  in 
the  nature  of  proceedings  in  rem,  of  which  all  parties  in  interest  are 
required  to  take  notice,  and  that  in  such  case  orders  and  decrees  relating 
to  the  estate  of  which  jurisdiction  has  been  so  obtained  are  rarely,  if 
ever,  declared  void  in  the  strict  sense  of  that  term.  Regardless  of  the 
suggestion  last  made,  however,  we  are  of  opinion  that  the  judgment 
was  not  absolutely  void  by  reason  merely  of  the  fact  shown  that  at  the 
time  of  its  rendition  Grace  Stewart  was  a  minor  and  under  disability  of 
law  as  such.  Notwithstanding  such  fact,  the  judgment  of  discharge  oper- 
ated as  any  other  judgment  of  like  kind  until,  in  an  appropriate  pro- 
ceeding and  within  a  proper  time,  it  was  reversed  or  set  aside. 

It  has  often  been  decided  that  the  fact  that  a  judgment  has  been 
fraudulently   procured   renders   such   judgment   voidable   only.     Mur- 
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chison  V.  White,  54  Texas,  78;  Fleming  v.  Seligson,  57  Texas,  624; 
Hikeska  v.  Blum,  63  Texas,  44.  It  has  also  often  been  held  that  when  a 
court  of  general  jurisdiction  has  determined  the  existence  of  the  facts- 
authorizing  its  action,  such  determination  is  conclusive  until  it  be  duly- 
Bet  aside. 

If,  therefore,  it  be  conceded  that  the  judgment  removing  Grace 
Stewart's  disabilities  was  fraudulently  procured  with  a  view  of  enabling 
I.  N.  Stewart  to  thereby  unlawfully  secure  his  discharge  as  a  guardian,, 
and  that  it  was  void  because  the  necessary  formalities  thereto  were  not 
obeerved,  and  if  it  be  further  conceded,  as  must  be  done,  that  Grace 
Stewart  was  under  the  age  of  21  years  at  the  time  of  the  rendition  of 
the  judgment  of  discharge,  yet  the  undisputed  facts  show  that  the 
County  Court,  sitting  for  probate  purposes,  in  1888,  in  all  particulars 
hwfully  acquired  jurisdiction  over  the  estate  in  question,  and  that,  as 
is  recited  in  the  face  of  the  judgment,  such  court  entertained  and  pro- 
ceeded to  hear  what  it  designated  as  the  "final  account^'  of  I.  N.  Stewart 
as  guardian  of  said  estate,  and,  after  having  first  found  that  Carrie  and 
Grace  Stewart  had  attained  their  majority  and  had  waived  service  and 
notice,  adjudged  that  said  accoxmt  be  approved  and  I.  N.  Stewart  be 
finally  discharged. 

If  the  jurisdiction  of  the  court  to  render  this  judgment  be  dependent 
alone  upon  the  age  of  Grace  Stewart,  as  seems  to  be  insisted  upon,  never- 
theless the  court  expressly  finds  the  existence  of  the  jurisdictional  fact, 
viz.,  the  majority  of  Grace  Stewart,  and  whether  it  be  true  or  false,  such 
finding  is  conclusive  until  duly  set  aside.    Black  on  Judg.,  sees.  273,  274. 

It  is  insisted,  however,  that  inasmuch  as  in  the  petition  for  discharge, 
it  was  alleged  that  Grace  Stewart  became  19  years  of  age  on  April  10, 
1893,  and  that  her  disabilities  were  removed  on  June  23,  1893,  the  void 
proceeding  relating  thereto  became  part  of  the  record  in  the  probate 
court,  and  that  therefore  the  minority  of  Grace  Stewart  at  the  time  of 
the  judgment  of  discharge  affirmatively  appears  on  the  face  of  the 
record,  the  judgment  recital  to  the  contrary  notwithstanding. 

We  can  not  agree  with  this  contention.  The  petition  for  discharge 
did  not  disclose  the  alleged  nullity  of  the  proceedings  of  the  District 
Court  The  averment  that  her  disabilities  had  been  removed  was  at 
most  merely  the  allegation  of  a  jurisdictional  fact,  the  truth  or  falsity 
of  which  was  for  the  court's  determination.  We  have  no  means  of 
knowing  the  method  pursued  in  the  ascertainment  of  the  fact,  but  the 
evidence  then  submitted  to  and  heard  by  the  court  may  have  conclusively 
shown  the  regularity  of  the  proceedings.  As  recited  in  the  judgment, 
the  court  found  that  Grace  Stewart  had  attained  her  majority,  and  it 
is  by  no  means  impossible  that  the  court  in  the  ascertainment  of  its 
jurisdiction  disregarded  the  recital  in  the  application  and  heard  and 
gave  credence,  though  false  it  may  have  been,  to  testimony  that  established 
the  fact,  in  eflPect  recited  that  Grace  Stewart  was  over  the  age  of  21  years. 
However  his  may  be,  the  jurisdictional  facts  were  determined  and  the 
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court  proceeded  to  judgment^  and  as  before  stated^  the  judgment  is  con- 
clusive until  set  aside.  Nor  can  we  think  the  judgment  a  nullity  merely 
because  the  petition  for  discharge  was  wanting  in  some  of  the  elemente 
prescribed  by  the  statute  for  final  accounts.  This  was  a  defect  in  form  of 
procedure  that  could  be  corrected  at  the  proper  time  and  in  the  proper 
manner,  but  the  irregidarity,  for  irregidarity  it  is  at  most,  can  not  be 
given  the  effect  now  contended  for. 

It  is  insisted  that  the  original  and  amended  petitions  present  substan- 
tially the  same  cause  of  action,  and  that  defendants  in  error  are  not 
barred  by  the  statute  because  the  original  complaint  was  filed  within  four 
years  after  the  majority  of  Grace  Stewart.  We  think  an  answer  to  this 
contention  will  be  found  in  a  careful  consideration  of  the  original  and 
amended  pleadings.  The  defendants  in  error  can  not  be  permitted  to 
avoid  the  effect  of  the  judgment  of  discharge  by  the  form  they  saw 
proper  to  give  to  their  initiatory  action.  It  was  permissible  to  demand 
the  several  reliefs  necessary,  to  wit,  to  have  the  judgment  of  discharge 
set  aside,  and  then  require  an  accounting  of  the  guardian.  But  the 
causes  of  action  were  essentially  diflferent.  The  judgment  while  in 
force  was  a  complete  bar  to  an  accounting,  and  in  so  far  as  the  action 
was  to  set  aside  this  judgment  it  was  an  original  suit.  Eddleman  v. 
Glathery,  74  Texas,  280;  Ruenbuke  v.  Hoffran,  38  S.  W.  Rep.,  1028. 
We  think  it  plain  that  the  amended  pleadings,  by  the  adjudged  tests, 
set  up  a  new  right  not  set  up  in  the  original  complaint,  one  to  be  sup- 
ported by  different  allegations  and  proof.  Phoenix  Lumber  Co.  v. 
Houston  Water  Co.,  61  S.  W.  Rep.,  707. 

The  allegation  in  the  original  complaint  that  I.  N.  Stewart  had  never 
filed  a  final  account  according  to  law  can  not  supply  averments  neces- 
sary to  show  a  right  to  have  the  judgment  set  aside.  It  is  evident  that 
such  purpose  was  not  originally  in  the  mind  of  the  pleader,  for  it  was 
expressly  alleged  in  the  second  amended  petition,  containing  the  first 
prayer  for  such  relief,  that  the  existence  of  the  judgment  had  been  first 
discovered  on  the  day  the  amendment  was  filed. 

On  the  auhority  of  Railway  v.  English,  59  Southwestern  Reporter, 
627,  it  is  contended  that  we  can  not  look  to  the  original  complaint  on  the 
issue  of  limitation,  because  it  was  not  introduced  in  evidence.  While 
ordinarily  a  petition  that  has  been  substituted  by  an  amendment  is 
to  be  left  out  of  the  record  required  by  the  statutes,  express  exception 
is  made  in  cases  where  it  is  "necessary  to  look  to  the  superseded  pleading 
upon  a  question  of  limitation."  Rules  84  and  14  of  Rules  for  District 
and  County  Courts.  See  also  Railway  v.  Speights,  1  Texas  Court 
Reporter,  613,  where  our  Supreme  Court  distinctly  disapproves  the  inti- 
mation in  the  case  of  Cotten  v.  Jones,  37  Texas,  34,  that  it  is  neoesary  to 
introduce  in  evidence  file  marks  upon  a  petition  to  show  the  date  of  the 
institution  of  the  suit.  If  upon  the  question  of  limitation  we  may 
look  to  the  file  marks  upon  a  pleading  that  has  been  superseded  by 
amendment  we  see  no  reason  why  we  may  not  look  to  the  body  of  the 
pleading. 
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We  add  in  conclusion  that  we  have  found  no  sufficient  reason  alleged 
or  proven  why  action  was  not  taken  to  set  aside  the  judgment  of  dis- 
charge within  four  years  after  Grace  Stewart  attained  her  majority. 
The  circumstances  of  fraud  and  concealment  alleged  and  shown,  at  most 
tend  to  show  that  the  judgment  was  fraudulently  procured.  There  is  no 
gnfScient  averment  or  evidence  that  after  its  rendition  and  entry  upon 
the  public  records  of  the  county  Grace  Stewart  was  misled  or  lulled 
into  inaction  by  any  act  or  word  of  fraudulent  character  by  her  former 
guardian.  On  the  contrary  it  affirmatively  appears  that  she  was  at  the 
time  a  young  lady  of  unusual  intelligence,  over  the  age  of  19  years,  and 
by  verified  statements  that  she  was  a  party  to  the  proceedings,  and  there 
is  no  basis  for  finding  that  she  was  excusably  ignorant  thereof.  In  our 
judgment  it  conclusively  appears  that  defendants  in  error  were  barred 
of  their  action  to  review  and  set  aside  the  judgment  discharging  the 
guardian  at  the  time  of  the  institution  of  their  suit  therefor,  and  that 
such  judgment  of  discharge  is  now  conclusive  of  the  matters  herein 
sought  to  be  litigated.  If  correct  in  this  conclusion,  it  follows  that  the 
judgment  from  which  this  writ  of  error  has  been  prosecuted  should  be 
reveised  and  here  rendered  for  plaintiffs  in  error,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Lampasas  County  v.  Coryell  County. 

Decided  November  2,  1901. 

L— Comity  Bonndaiies— Jurisdiction  of  County  Court. 

Under  the  Act  of  1897,  adding  article  808a  to  the  Revised  Statutes,  the  dis- 
trict court  has  jurisdiction  of  a  suit  to  establish  the  boundary  line  between  two 
eoimties,  whether  such  line  has  been  theretofore  established  or  not,  and  although 
the  counties  may  have  appointed  surveyors  to  establish  such  line  and  their  duties 
be  still  uncompleted. 

1— Same. 

The  evidence  in  the  present  action  in  the  district  court  to  establish  the 
boundary  line  between  two  counties  showing  the  true  line  to  be  as  located  by 
a  foipaer  survey  made  under  the  orders  of  the  county  court,  it  is  immaterial 
whether  such  orders  were  regular  and  valid  or  not. 

1— Same. 

A  judgment  establishing  a  county  line  as  located  by  careful  surveyors  act- 
ing under  the  orders  of  the  coimty  court,  and  which  line  has  been  approved  by 
the  CommissioneT  of  the  General  Land  Office,  and,  with  but  slight  interruptions, 
recognized  by  the  counties  concerned  for  half  a  century,  will  not  be  disturbed 
except  on  clear  evidence  that  it  is  erroneous. 

Appeal  from  Bosque.     Tried  below  before  Hon.  William  Poindexter. 

Matthews  &  Browning,  for  appellants. 

McDowell,  Sadler  &  Arnold,  8.  B.  HawJcins,  and  Walter  Acker,  for 
appellee. 
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CONNfeR,  Chief  Justice. — This  was  a  suit  in  the  District  Court  of 
Bosque  County,  Texas,  instituted  in  1899  by  appellee  to  establish  the 
boundary  line  between  Coryell  and  Lampasas  counties,  and  to  enjoin  one 
Zively  from  the  continuation  of  a  survey  of  said  line  then  being  made 
by  him  under  an  order  of  the  County  Court  of  Lampasas  County; 
Coryell  Coimty  having  aLso  made  an  order  appointing  one  Wilson  ta 
assist  him,  as  provided  in  the  statutes  on  the  subject.  No  question  is 
made  as  to  the  regularity  of  the  orders  and  proceedings  of  the  Coryell 
and  Lampasas  county  courts  under  which  Zively  was  acting.  Wilson 
and  Zively  began  at  the  northeast  corner  of  Coryell  County,  which  seems 
to  have  been  agreed  upon  by  them  as  the  proper  beginning  point.  They 
then  proceeded  in  a  westerly  direction  on  the  course  prescribed  in  the 
act  creating  Coryell  County  until  within  a  distance  of  1  mile  and  755 
varas  from  the  northwest  comer  of  that  county  and  the  northeast  comer 
of  Lampasas  County  as  it  had  been  established  by  one  Adams  in  1855 
and  by  one  Hammack  in  1879,  when  Wilson  and  Zively  disagreed  and 
Wilson  abandoned  the  survey.  Thereupon  Zively  established  as  the 
northeast  comer  of  Lampasas  County  and  the  northwest  comer  of 
Coryell  County  a  comer  in  accordance  with  his  contention  at  said  dis- 
tance of  one  mile  and  755  varas  east  of  the  said  Hammack  comer,  and 
was  proceeding  from  this  point  to  continue  his  survey  in  a  southerly 
direction,  establishing  and  fixing  the  boundiary  line  between  the  coun- 
ties named,  when  he  was  interrupted  by  a  writ  of  injunction  issued  in 
this  suit  by  the  District  Court  of  Bosque  County  as  prayed  for. 

By  the  legislative  Act  of  1854  creating  Coryell  County  and  fixing  the 
boundaries  thereof,  the  call  for  its  north  line  from  its  northeast  comer 
was  "S.  60  degrees  west,  32  miles  to  the  northwest  corner.**  The  leg- 
islative calls  in  the  Act  of  1856  creating  Lampasas  County  were  to  the 
southwest  corner  of  Coryell  County,  and  "thence  north  30  degrees  west, 
with  the  west  line  of  Coryell  Coimty,  30  miles  to  the  northwest  comer 
of  Coryell  Coxmty."  There  appears  to  be  no  dispute  as  to  the  location 
of  the  northeast  comer  of  Coryell  County,  the  points  of  difference  being 
as  to  the  true  location  of  the  northwest  comer  of  Coryell  County,  and 
of  its  west  line,  which  is  the  boundary  line  in  issue.  A  number  of  sur- 
veys have  been  made  of  the  disputed  line,  notably  one  by  Adams  in  1855, 
and  one  by  Hammack  in  1879,  both  surveyors  purporting  to  act  \mder 
orders  from  the  County  Court  of  Corj^ell  County. 

The  trial  was  before  the  court  and  resulted  in  a  judgment  fixing  the 
northwest  comer  of  Coryell  County  and  the  west  line  in  accordance 
with  the  survey  of  Hammack  in  1879. 

The  record  is  very  voluminous,  manifesting  great  care  and  research 
on  the  part  of  the  counsel  and  court  trying  the  case  below,  and  many 
questions  have  been  pressed  upon  us  on  appeal  with  great  elaboration 
that  we  deem  unnecessary  to  determine.  We  will,  however,  briefly  no- 
tice the  question  of  jurisdiction  presented. 

The  law  invoked  in  behalf  of  appellant,  Lampasas  County,  authoriz- 
ing county  courts  to  institute  proceedings  for  the  establishment  of  coun- 
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ty  boundaries^  as  found  in  title  23,  chapter  4  of  the  Revised  Statutes, 
▼as  amended  in  1897  by  the  addition  of  article  808a,  wherein  it  was 
proTided  that,  "notwithstanding"  the  preceding  articles  of  the  chapter, 
any  county  "may  bring  suit  against  any  adjoining  county  ♦  ♦  ♦ 
for  the  purpose  of  establishing  the  boundary  line  between  them.  ♦  ♦  ♦ 
And  said  court  shall  try  said  cause  as  other  causes  and  shall  have 
full  and  complete  jurisdiction  to  determine  where  such  boundary  line 
is  located.  ♦  ♦  ♦  And  if  in  the  trial  of  any  such  c^use  it  shall  be 
found  that  the  boundary  line  between  the  counties  involved  has  never 
been  established  and  marked,  ♦  ♦  ♦  said  court  shall  have  power  to 
re-establish  the  same  and  order  it  marked." 

In  the  petition  of  Coryell  County  filed  in  this  case  it  was  alleged, 
among  other  things,  that  the  boxmdary  line  between  Lampasas  and  Cory- 
ell counties  had  in  fact  been  established  long  prior  to  the  orders  by 
virtue  of  which  Zively  was  acting,  in  support  of  which  the  proceedings 
of  several  prior  surveys  by  virtue  of  coimty  court  orders  were  set  forth. 
The  functions  involved  in  the  determination  of  this  question  are  essen- 
tially judicial  and  do  not  pertain  to  the  agencies  provided  for  the  estab- 
lishment of  coxmty  boundaries  in  the  first  instance  by  the  joint  action 
of  the  counties  concerned.  The  powers  conferred  upon  the  district 
court  by  the  amended  article  quoted  are  very  general.  It  seems  to  have 
been  the  legislative  intention  that  they  should  be  restricted  in  no  degree 
by  uncompleted  proceedings  on  the  part  of  contesting  counties.  Juris- 
diction is  conferred  "notwithstanding^*  the  preceding  articles  of  the 
chapter,  and  "full  and  complete  jurisdiction"  is  given  to  determine  the 
location  of  the  boimdary  line,  whether  on  the  trial  it  shall  appear  to 
have  been  theretofore  established  or  not.  We  are  of  opinion,  therefore, 
that  appellant's  exceptions  to  the  petition  on  the  ground  of  a  want  of 
jurisdiction  in  the  District  Court  of  Bosque  County  were  properly 
overruled,  notwithstanding  the  appointment  of  Zively  and  Wilson  by 
the  county  courts  of  Lampasas  and  Coryell  counties,  and  notwithstand- 
ing the  partial  execution  of  their  dtties.  Kaufman  County  v.  Mc- 
Gaughey,  3  Texas  Civ.  App.,  655. 

We  also  deem  it  unnecessary  to  enter  into  a  discussion  of  the  numer- 
ous questions  presented  by  demurrer  and  on  the  facts  that  relate  to  the 
regularity  and  legality,  or  otherwise,  of  the  orders  and  proceedings  in 
the  survey  of  Adams  in  1855;  of  Motz,  Chalk,  and  Eucker  in  1872;  of 
Hammack  in  1879,  and  of  Greenwood  in  1883,  for  the  reason  that,  in 
our  judgment,  the  evidence  is  amply  sufficient  to  support  tha  court's 
finding  that  the  true  northwest  comer  of  Coryell  County  and  the  true 
boundary  line  between  Lampasas  and  Coryell  counties  was  as  fixed  by 
the  survey  of  Hammack  in  1879,  irrespective  of  the  question  whether 
the  several  orders  and  proceedings  under  which  said  surveys  were  made 
were  valid  or  invalid,  regular  or  irregular. 

The  evidence  is  sufficient  to  establish  that  Adams  was  a  careful  and 
competent  surveyor,  and  that  the  lines  as  surveyed  by  him  were  cor- 
rectly measured ;  that  the  distance  from  the  northeast  comer  of  Coryell 
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County  to  the  northwest  comer  as  fixed  by  the  judgment  of  the  District 
Court  is  exactly  32  miles;  that  the  Adams^  Hammack^  and  Oreenwood 
surveys  all  coincide;  that  the  line  as  fixed  by  these  surveyors  has  been, 
approved  by  the  Commissioner  of  the  Grcneral  Land  Office,  and,  with 
but  slight  interruption,  has  been  recognized  by  the  counties  concerned 
for  almost  a  half  century.  During  this  time  public  maps  and  surveys, 
have  been  made,  taxes  rendered  and  paid,  justice  and  commissioners' 
precincts,  election  and  school  districts,  have  all  been  located  and  ob- 
served with  reference  to  this  line.  Under  such  circumstances  the  evi- 
dence ought  to  be  indeed  clear  that  an  erroneous  result  was  attained  by 
the  trial  court  to  warrant  us  in  disturbing  such  long  existing  conditions. 
In  addition  to  evidence  to  the  effect  that  Adams  and  Hammack  made 
careful  surveys  from  the  northeast  comer  of  Coryell  County,  and  found 
the  distance  to  the  northwest  comer  as  fixed  by  tiie  court  32  miles  only^ 
as  called  for  in  the  act  creating  the  county,  there  was  evidence  that  the 
Zively  survey  was  not  accurate.  While  his  evidence  is  to  the  contrary, 
one  witness  testifies  that  the  instrument  and  chain  used  by  Zively  were 
not  such  as  that  an  accurate  survey  could  be  made  therewith. 

We  therefore  adopt  the  courts  conclusions  of  fact  to  the  eflEect  that 
the  true  northwest  comer  of  Coryell  County  and  the  true  boundary  line 
between  said  county  and  Lampasas  County  is  as  designated  in  the  field 
notes  of  the  Hammack  survey,  and  affirm  the  judgment  of  the  District 
Court. 

Affirmed. 


Fort  Worth  &  Denver  City  Bailwat  Company  v.  G.  C.  Wright^ 

Decided  November  9,  1001. 

1.— Live  Stock  Shipment— Carrier't  Contract— Evidence— Pleading  as  Admission^ 

Upon  an  issue  as  to  whether  the  through  shipment  of  plaintiff's  live  stock 
was  on  a  verbal  contract  without  limitation  of  liability,  or  was  on  a  writteik 
contract  limiting  defendant's  liability  to  injuries  occurring  on  its  own  line,  an 
abandoned  original  petition  by  plaintiff,  alleging  that  a  written  contract  had 
been  executed,  was  relevant  and  material  evidence  by  admission,  whether  such 
petition  was  verified  or  not. 
2.— Evidence— Objections  to— Practice  on  Appeal. 

Only  such  objections  to  the  admissibility  of  evidence  as  were  made  and 
acted  upon  in  the  trial  court  will  be  considered  on  appeal. 

3. — Same— Prejudicial  Error. 

Where  it  was  an  issue  whether  plaintiff's  live  stock  were  shipped  on  a  ver- 
bal contract  without  limitation  of  the  carrier's  liability,  or  on  a  written  con- 
tract limiting  liability  to  defendant's  own  line,  and  there  was  evidence  that  the 
damages  suc^  for  occurred  solely  on  connecting  lines,  it  was  prejudicial  error 
for  the  court  to  exclude  from  the  evidence  an  abandoned  petition  by  plaintifT 
averring  the  execution  of  a  written  contract. 

Appeal  from  the  County  Court  of  Clay.    Tried  below  before  Hon* 
H.  A.  Allen. 
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Sianletfj  Spoonts  £  Thompson  and  Robert  Harrison,  for  appellant. 
James  F.  Carter,  for  appellee. 

CONNEB,  Chief  Justice. — This  case  is  again  before  ns  on  an  ap- 
peal from  a  judgment  in  appellee^s  favor  for  damages  for  injuries  alleged 
to  have  been  inflicted  upon  a  carload  of  horses  shipped  from  Henrietta, 
Texas,  to  Eufaula,  Ala.  The  shipment  was  routed  from  Henrietta  over 
tbe  line  of  appellant  company  to  Port  Worth,  Texas,  thence  over  the  Texas 
t  Pacific  Railway  to  New  Orleans,  and  thence  to  point  of  destination 
over  the  Louisville  &  Nashville  Railway.  A  through  rate  of  $205.50 
was  agreed  upon  and  paid  by  appellee  to  appellant^s  agent  at  Henrietta. 
The  principal  issue  on  the  trial  below  seems,  as  on  the  former  trial,  to 
ha?e  been  whether  the  shipment  was  upon  a  verbal  contract  of  through 
shipment  without  limitation  of  liability  on  the  part  of  appellant  company, 
or  whether  the  shipment  was  by  virtue  of  a  written  contract,  executed  and 
delivered  to  appellee's  agent  at  the  time  of  shipment,  limiting  appel- 
lant's liability  to  damage  occurring  on  its  own  line.  See  Railway  v. 
Wright,  24  Texas  Civ.  App.,  291,  2  Texas  Ct.  Rep.,  30. 

Upon  the  issue  stated  the  evidence  was  conflicting,  and  appellant,  in 
support  of  its  contention,  among  other  evidence,  offered  the  following 
ayerments  of  appellee's  original  petition,  which  petition  had  been  super- 
seded under  our  rules  of  court  by  the  amended  petition  upon  which  the 
trial  was  had,  to  wit :  'That  at  the  time  of  the  delivery  of  said  horses 
by  plaintiff  to  defendant  as  aforesaid,  defendant  executed  and  delivered 
a  contract  to  plaintiff,  by  the  terms  of  which  it  agreed  and  promised  to 
cany  and  transport  said  horses  from  Henrietta,  Clay  County,  Texas^ 
to  Eufaula,  Ala.,  with  reasonable  diligence  and  speed,  and  with  safety 
and  security,  and  like  good  condition  over  its  said  line  of  road  and 
OTer  its  said  connecting  lines  of  road  as  aforesaid.  That  said  contract 
was  executed  in  duplicate,  plaintiff  retaining  the  original  and  defendant 
retaining  in  its  possession  a  copy  of  said  contract,  which  said  contract, 
biD  of  lading,  or  waybill  was  a  through  contract,  bill  of  lading,  or  way- 
bill from  Henrietta,  Clay  County,  Texas,  to  Eufaula,  Ala.,  and  was  by 
said  connecting  lines  of  defendant  recognized,  accepted,  and  acquiesced 
in  as  such.  The  plaintiff  says  that  the  original  contract  delivered  to  him 
by  defendant  is  lost,, and  that  he  is  unable  to  attach  same  to  his  peti- 
tion, but  says  that  defendant  now  has  in  its  possession  a  true  copy  of 
said  original,  and  notice  is  here  now  given  said  defendant  to  produce 
same  in  court  on  the  trial  of  this  cause,  or  parol  testimony  will  be 
offered  to  prove  its  contents.^*  To  this  testimony  appellee  objected  on 
the  ground  ^^hat  the  same  was  not  sworn  to  and  was  not  competent 
evidence.'*  The  objection  was  sustained  and  the  evidence  excluded, 
and  hence  arises  appellant's  twenty-first  assignment  of  error. 

In  no  view  that  has  been  suggested  or  that  has  occurred  to  us  have 
we  been  able  to  avoid  the  conviction  that  the  exclusion  of  this  evidence 
on  the  ground  stated  was  erroneous  as  assigned.     That  it  was  relevant 
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and  material,  if  admissible,  we  think  should  be  conceded,  the  contention 
of  appellee  to  the  contrary  notwithstanding.  But  that  this  may  be 
made  perfectly  apparent  it  need  only  be  stated  that  neither  delay  nor 
damage  was  shown  to  have  occurred  on  the  line  of  appellant's  road; 
appellee  and  his  agent,  Mr.  Blalack.  who  accompanied  the  horses,  both 
testified  in  substance  that  the  contract  of  shipment  was  verbal,  while 
Mr.  Watrous,  appellant's  agent  at  Henrietta,  who  made  the  shipment, 
testified  that  he  "wrote  out  the  contract  for  the  shipment.  *  *  *  A 
few  days  before  *  *  *  Mr.  Wright  asked  me  what  the  rate  would 
be  to  Eufaula,  Ala.,  and  I  replied  that  I  would  have  to  inquire  *  *  * 
I  wired,  and  then  quoted  the  rate  to  Mr.  Wright  and  he  got  the  horses 
ready  to  ship,  and  I  placed  the  order  for  the  car,  and  they  were  loaded 
and  shipped.  There  was  no  difference  between  conversation  between 
Mr.  Wright  and  myself  in  regard  to  this  shipment  than  in  regard  to 
any  other  shipment.  He  asked  for  the  lowest  through  rate,  and  that 
is  what  I  asked  for  and  quoted  him.  There  was  a  liigher  rate  j  *  *  * 
the  lower  rate  applied  to  a  shipment  under  a  limited  liability  contract. 
*  *  *  If  Mr.  Wright  had  come  to  me  and  said  he  did  not  want  to 
make  the  written  contract  that  was  made  with  Mr.  Blalack  afterwards, 
I  would  have  pursued  the  same  course  that  I  did ;  that  is,  wire  *  *  * 
for  the  rate  under  the  nonliability  contract.  *  «  *  When  I  pre- 
sented this  contract  (the  written  contract  containing  the  limitation  in- 
voked by  appellant)  to  Mr.  Blalack  he  signed  it.  The  train  had  started 
and  stopped  long  enough  for  him  to  sign  and  get  on  again.  *  *  • 
I  have  prepared  quite  a  number  of  contracts  for  shipments  for  both  Mr. 
Wright  and  Mr.  Blalack  at  various  times,  and  they  were  the  same  con- 
tracts as  I  made  out  on  this  occasion.  There  was  nothing  whatever 
different  in  this  contract  that  I  made  with  Mr.  Blalack  and  Mr.  Wright 
at  this  time  from  the  contracts  we  always  made  for  shipments  prior  to 
this  time.  If  Mr.  Blalack  had  refused  to  sign  written  contract  I  would 
not  have  allowed  stock  to  go  on."  Mr.  Blalack  admitted  making  the 
written  contract  as  stated  by  Watrous,  but  the  effect  of  its  execution  was 
excused  on  the  ground  that  he  was  not  given  time  to  read  it,  did  not 
know  its  contents,  and  that  there  was  no  consideration  therefor. 

In  this  state  of  the  testimony  it  was  certainly  relevant  and  material 
to  show,  if  appellant  could  do  so,  that  appellee  had  made  admissions  or 
declarations,  written  or  otherwise,  to  the  effect  that  the  shipping  con- 
tract in  question  was  not  the  verbal  contract  upon  which  he  relied  on 
the  trial,  but  the  written  one  with  limitation  of  liability  pleaded  in  de- 
fense by  appellant.  The  pleading  offered  and  excluded  certainly  tended 
to  show  an  admission  or  declaration  to  this  effect  that  purported  on  its 
face  to  be  the  language  of  appellee.  If  sworn  to  or  signed  by  him,  or 
if  such  pleading  was  made  with  his  knowledge  and  consent  and  by  his 
direction  the  declarations  were  admissible  against  him  by  the  great 
weight  of  authority.  See  Barrett  v.  Featherstone,  89  Texas,  567,  and 
cases  cited  in  the  majority  opinion.  In  many  of  the  decisions  it  is  held 
that  admissions  or  declarations  of  an  adverse  party  in  abandoned  plead- 
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ings  are  admissible^  when  relevant  in  all  cases,  whether  verified  or  signed 
by  him  or  not,  or  whether  or  not  it  be  first  shovm  that  the  declaration 
had  been  made  with  the  knowledge  and  authority  of  the  party  in  whose 
behalf  the  declarations  had  been  made;  the  rule  being  to  admit  the 
pleading  subject  to  the  right  of  explanation  by  the  party  against  whom 
it  is  offered.  See  cases  cited  in  8  Enc.  of  PL  and  Prac,  p.  20,  et  seq., 
and  in  Boots  v.  Canine,  94  Ind.,  408,  where  the  subject  is  discussed  at 
length.  And  such  seems  to  be  the  effect  of  the  ruling  of  our  Court  of 
Civil  Appeals  of  the  Fourth  District.  See  Bailway  v.  Eckles,  54  S. 
W.  Bep.,  651 ;  Jordan  v.  Young,  56  S.  W.  flep.,  762 ;  Bailway  v.  Welling- 
ton, 57  S.  W.  Bep.,  856;  Prouty  v.  Musquiz,  59  S.  W.  Bep.,  568.  We 
are  not  required  in  the  present  case  to  go  to  the  extent  of  the  rule  as 
last  stated,  but  in  view  of  the  authorities  cited,  we  think  it  quite  plain 
that  the  pleading  now  under  consideration  ought  not  to  have  been  ex- 
cluded merely  because  it  has  not  been  verified. 

It  is  urged  that,  to  have  been  admissible,  it  should  have  been  further 
shown  that  the  pleading  offered  was  made  with  the  knowledge  of  appel- 
lee himself,  and  not  merely  by  his  attorney.  As  to  this,  we  think  it 
sufficient  now  to  say  that  no  such  objection  was  made,  nor  was  this 
the  ground  of  exclusion.  We  must  assume  that  if  any  such  ground  of 
objection  had  existed  it  would  have  been  urged.  Xo  person  more  cer- 
tainly than  appellee  and  his  counsel  know  whether  such  was  the  fact, 
and  their  failure  at  the  time  to  urge  any  such  objection  may  be  said  to 
indicate  that  the  contrary  was  true.  At  least,  if  this  objection  had  been 
made,  appellant  would  have  had  the  opportimity  of  meeting  it  by  proof. 
The  rule  seems  to  be  established  that  on  appeal  only  such  objections  to 
testimony  as  have  been  made  and  acted  on  in  the  court  below  will  be 
considered.  Ellis  v.  Garvey,  76  Texas,  371;  Kimmarl  v.  Bailway,  76 
Texas,  687;  Tevis  v.  Armstrong,  71  Texas,  59;  Schoch  v.  City  of  San 
Antonio,  57  S.  W.  Bep.,  893,  and  cases  therein  cited. 

The  proof  showed  that  at  New  Orleans  there  was  a  delay  of  some  five 
or  six  days,  caused  by  a  quarantine  regulation  of  the  State  of  Alabama. 
There  was  also  evidence  tending  to  show  that  at  and  prior  to  the  ship- 
ment appellant  gave  such  assurances  as  to  constitute,  in  effect,  a  war- 
ranty  against  delay  from  such  cause.  Had  the  proof  further  shown  that 
the  damage  sought  and  recovered  by  appellee  was  caused  by  reason  of  the 
delay  mentioned,  we  might  well  hold  that  the  error  discussed  relating  to 
the  character  of  the  shipipng  contract  was  immaterial.  But  while  such 
delay  is  set  up  as  one  of  the  grounds  of  recovery  and  it  is  alleged  that 
in  the  interim  there  was  a  depreciation  in  the  market  price  of  horses 
at  Eufaula,  we  fail  to  find  any  prof  of  such  depreciation  in  the  market, 
or  of  any  other  material  damage  arising  from  delay.  The  evidence  be- 
fore us  tends  to  show  that  the  injuries  to  appellee's  horses  were  caused 
solely  by  rough  handling,  failure  to  feed  and  water,  and  long  confine- 
ment in  car  and  in  pens  on  the  lines  of  appellant's  connecting  carriers, 
whose  negligence  was  provided  against  in  the  written  contract;  and  if 
the  delay  arising  out  of  appellant's  breach  of  warranty,  if  any,  against 
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a  quarantine  contributed  to  the  damage  done^  the  manner  and  degree 
thereof  iB  not  apparent  from  the  record^  and  hence  we  can  not  say  that 
the  error  of  the  court  in  rejecting  competent  evidence  on  the  vital  issue 
in  the  case  is  immaterial. 

A  number  of  other  assignments  of  error  have  been  urged,  but  we 
finding  nothing  requiring  particular  discussion  in  view  of  the  particular 
circumstances  of  this  case,  and  of  what  has  already  been  stated. 

For  the  error  discussed,  however,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


A.  B.  Clebihew  v.  L.  T.  Bichabosok. 

Decided  November  9,  1901. 

1.— Damagea— <;are  in  Avoiding  Conaeqnencet  of  Unlawful  Act— Charge. 

See  charge  of  court,  in  an  action  for  damages  resulting  from  defendant's 
unlawful  act  in  turning  plaintiff's  cattle  out  of  a  pasture,  held  to  sufficiently 
submit  the  issue  of  whether  there  was  negligence  on  plaintiff's  part  in  failing 
to  exercise  ordinary  care  to  avoid  the  consequences  of  such  act. 

8.— Same— £videnoe  Held  Snffident. 

See  evidence  held  to  warrant  a  verdict  for  damages  resulting  from  plain- 
tiff's cattle  being  turned  out  of  a  leased  pasture  before  expiration  of  the  twenty 
days'  notice  to  which  the  lease  entitled  him. 

Appeal  from  Jack.    Tried  below  before  Hon.  J.  W.  Patterson. 

Thos.  D.  Sparer  and  James  R.  Robinson,  for  appellant. 

Thos.  F.  Turner,  Sil  Stark,  and  E.  W.  Nicholson,  for  appellee. 

CONNEB,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  for  the  sum  of  $600^  as  damages  which  he  had  suf- 
fered by  reason  of  the  fact  that  appellant  unlawfully  ejected  several 
hundred  head  of  appellee's  cattle  from  a  pasture  to  the  possession  of 
which  appellee  was  entitled  at  the  time;  the  cattle  being  thereby  de- 
prived of  grass  and  water^  and  injured  and  lost,  as  alleged.  In  sub- 
stance, but  two  questions  are  presented  by  the  assignments  of  error  to 
wit,  the  sulBciency  of  the  court's  charge  in  submitting  the  issue  of  neg- 
ligence on  the  part  of  appellee  in  failing  to  exercise  ordinary  care  to 
avoid  the  consequences  of  appellant's  unlawful  act,  and  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  and  judgment  on  this  issue. 

Briefly  stated,  the  facts  are  that  appellee,  L.  T.  Bichardson,  had  duly 
leased  from  the  owner  some  2286  acres  of  pasture  land  with  right  of 
sale  reserved  in  the  owner.  Before  the  expiration  of  the  lease  the  owner 
sold  the  land  to  appellant,  Clerihew,  who  immediately  gave  notice  to 
appellee  in  writing  to  vacate  the  premises;  the  lease  providing  that,  in 
case  of  sale,  twenty  days  notice  thereof  should  be  given  appellee  before 
he  was  reqtiired  to  deliver  possession.     Upon  the  19th  day  after  the 
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receipt  of  this  notice,  according  to  appellee's  testimony,  appellant,  over 
previous  protest  of  appellee,  forcibly  gathered  and  turned  the  cattle 
mentioned  out  into  adjoining  lanes,  where  there  was  neither  grass  nor 
water.  The  fact  that  the  cattle  in  consequence  thereof  were  injured 
and  lost  in  the  maimer  alleged,  and  to  the  extent  of  the  recovery,  does 
not  seem  to  be  controverted,  but  it  is  insisted  that  such  injuries  and  the 
consequent  damage  could  have  been  avoided  by  the  exercise  of  ordinary 
caie  on  appellee's  part  after  the  cattle  had  been  turned  into  the  lanes. 

The  court  thus  submitted  the  issue:  "If  the  defendant  did  turn 
plaintiffs  cattle  out  of  the  pasture  without  his  consent,  and  if  plaintiff 
knew  it,  then  it  became  his  duty  to  use  ordinary  care  to  prevent  loss 
and  injury  to  his  cattle;  and  if  you  believe  that  after  the  cattle  were 
taken  out,  and  after  the  plaintiff  knew  that  fact  he  could  by  ordinary 
care  have  prevented  all  or  a  part  of  the  loss  or  damage  of  the  cattle,  if 
any,  then  for  such  damages,  if  any,  as  could  have  been  avoided  by  ordi- 
nary care,  the  plaintiff  can  not  recover,  but  would  in  such  case  be  en- 
titled to  recover  all  reasonable  and  necessary  expenses  incurred  in  pre- 
venting loss  or  injury  to  his  cattle,  as  well  as  for  such  injuries,  if  any,, 
as  could  not  have  been  prevented  by  ordinary  care.'' 

There  was  evidence  tending  to  show  that  appellee  was  in  the  vicinity 
at  the  time  appellant  took  possession  of  the  pasture  and  turned  the  cattle 
into  the  lane,  and  must  have  known  of  such  unlawfnl  proceeding  at-  the 
time;  but  this  appellee  denied.  He  testified,  in  effect,  that  he  saw  the 
parties  in  charge  of  the  herd  rounding  the  cattle  up  in  the  pasture,  but 
supposed  that  an  ofiicer  was  taking  possession  of  them,  and  did  not 
actually  know  that  they  had  been  turned  loose  unprovided  for  until 
afterwards.  His  evidence  further  tended  to  excuse  his  delay  for  several 
days  in  gathering  and  taking  care  of  his  cattle.  It  was  the  particular 
province  of  the  jury  to  determine  the  conflict  in  the  evidence  and  the 
6uf5ciency  of  his  excuse.  The  issues  were  resolved  in  appellee's  favor, 
and  we  feel  unable  to  say  that  the  jury  were  in  error  in  concluding  that 
appellant  took  unlawful  possession  of  the  pasture  and  wrongfully  ejected 
appellee's  cattle  therefrom,  and  that  the  consequent  injury  to  such  cattle 
was  not  due  to  a  want  of  ordinary  care  on  appellee's  part.  The  charge 
of  the  court  seems  to  have  been  as  favorable  as  appellant  had  the  right  to 
demand,  and  the  special  charges  requested  were  therefore  properly  re- 
fused. 

The  judgment  is  af5rmed. 

Affirmed, 
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J.  Q.  HoDO  V.  M.  M.  Leehan. 

Decided  November  16,  1901. 

l.--State  School  Landr-^ontract  to  Acquire— Risht  to  Award— DUigence. 

Appellant  purchased  of  appellee's  mother  a  tract  of  State  school  land 
awarded  to  her  as  an  actual  settler.  She  was  not,  and  had  never  been,  an  actual 
-settler  on  the  land.  This  was  known  to  appellant,  and  it  was  agreed  that  the 
mother  should  release  to  him,  and  he  should  then  apply  to  purchase  the  land 
from  the  State.  He  received  a  release  from  the  mother,  paid  her  the  agreed 
price,  and  took  two  notes  from  appellee  to  secure  the  return  of  the  money  so 
paid  her  in  the  event  he  (appellant)  failed  to  secure  an  award  of  the  land, — 
the  notes  to  be  redelivered  to  appellee  if  such  award  was  secured.  Appellant 
made  an  application  for  the  land  sufficient  to  entitle  him  to  an  award  thereof, 
but  the  Land  Commissioner^  after  having  entered  a  forfeiture  of  the  mother's 
purchase,  improperly  refused  appellant's  application,  and  awarded  the  land  to 
4ippellant'B  son,  who  had  also  applied  for  it,  and  appellee  sued  to  recover  pos- 
session of  the  notes  so  given  as  indemnity.  Held,  that  appellant's  application 
for  the  land  being  such  as  entitled  him  to  an  award  thereof,  the  law  made  the 
award  to  himj  and  he  could  not  defeat  his  agreement  because  of  the  improper 
Tejection  of  >iis  application  by  the  Commissioner,  since  it  was  obligatory  on  him 
to  use  due  diligence  to  enforce  his  right. 

-8.— Same— Want  of  Conrideration. 

Although  the  mother  had  no  title  by  reason  of  nonsettlement,  and  appel- 
lant's agreement  with  her  was  without  consideration,  yet  as  he  secured  the  bene- 
fits contemplated  by  the  agreement, — ^the  right  to  purchase  the  land, — ^he  could 
not,  as  to  appellee's  contract  of  indemnity,  be  heard  to  say  that  the  agreement 
^was  without  consideration. 

Appeal  from  Taylor.    Tried  below  before  Hon.  N.  R.  Lindsey. 

^.  N.  Kirby,  for  appellant. 

J.  M,  Wagstaff,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  to  recover 
7X)88e8sion  of  two  promissory  notes  made  to  him  by  appellant  for  part  of 
the  purchase  price  of  3121/^  acres  of  land.  At  the  time  of  the  sale  men- 
tioned appellant  also  purchased  of  M.  J.  Leeman  160  acres  of  State 
school  land  adjacent  to  that  purchased  of  appellee  for  the  sum  of  $720 
cash.  As  expressed  in  the  agreement  hereinafter  mentioned^  the  title  of 
M.  J.  Leeman  was  "to  some  extent  questionable/*  and  M.  M.  Leeman, 
with  the  object  of  indemnifying  appellant  against  loss  in  the  purchase 
from  said  M.  J.  Leeman,  deposited  the  notes  involved  in  this  suit  with 
George  S.  Berry  pursuant  to  veritten  agreement  to  the  effect  that  M.  J. 
Leeman  should  execute  deed  of  relinquishment  to  the  160  acres  of  school 
land  bought  of  her ;  J.  G.  Hodo  should  make  application  to  purchase  the 
same  direct  from  the  State,  and  if  he  secured  the  award  said  notes 
should  be  returned  to  appellee ;  in  the  event  appellant  should  fail  to  se- 
<5ure  such  award  then  he  was  to  be  entitled  to  have  entered  as  a  credit  on 
said  notes  such  sum  as  would  equal  the  $720  cash  paid  by  him  to  M.  J. 
Leeman,  with  interest  thereon  at  the  rate  specified  in  the  notes.  The 
•evidence  shows  that  the  160  acres  of  school  land  had  theretofore  been 
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duly  classified  and  placed  on  the  market^  and  awarded  to  M.  J.  Leeman 
under  an  application  by  her  as  an  actual  settler^  but  that  in  fact  she- 
never  was  an  actual  settler  on  the  same.  The  fact  that  M.  J.  Leeman 
was  not,  and  had  never  been  such  actual  settler,  was  known  to  appel- 
lant before  the  purchase  and  agreement  mentioned.  Nevertheless,  pur- 
suant to  said  agreement,  M.  J.  Leeman  executed  deed  relinquishing  her 
right,  or  asserted  right,  and  J.  G.  Hodo  paid  for  her  $720  cash,  and 
forthwith  made  application,  obligation,  and  payment  sufficient  in  form 
and  substance  to  entitle  him  to  an  award  of  said  160  acres.  The  Com- 
missioner of  the  (Jeneral  Land  Office,  however,  refused  to  make  the 
award  upon  a  ground  not  deemed  material  to  state,  and  ruled  that  ap- 
pellant be  required  to  make  another  application  after  the  forfeiture  of 
M.  J.  Leeman^s  purchase,  which  the  Commissioner  then  declared.  There- 
after, and  on  the  same  day,  appellant  and  his  son  W.  H.  Hodo  each  made 
application,  etc.,  to  purchase,  and  the  Commissioner  awarded  the  land 
to  W.  H.  Hodo.  The  result  of  the  trial  was  a  verdict  and  judgment  in 
appellee's  favor  in  accordance  with  a  peremptory  instruction  of  the 
ODurt,  and  hence  this  appeal. 

It  is  insisted  that  by  the  agreement  appellee  was  entitled  to  regain 
possession  of  the  notes  in  the  event  only  of  an  award  to  J.  Q.  Hodo. 
It  is  true  that  the  Commissioner  of  the  General  Land  Office  rejected 
each  of  appellant's  applications,  but  the  facts  are  undisputed  which 
show  that  appellant  was  entitled  thereto  under  his  first  application, 
and  the  law  made  the  award  to  him  notwithstanding  the  rejection  by 
the  Commissioner ;  in  addition  to  which  there  can  be  no  doubt  from  the 
evidence  that  appellant  could  have  had  his  second  application  before 
the  Commissioner  in  time  for  favorable  action  thereon  had  he  exercised 
due  diligence.  Due  diligence  was  implied  in  his  undertaking  to  pro- 
cure an  award,  and  the  evidence  not  only  shows  that  he  failed  to  exer- 
cise such  diligence  under  his  second  application,  but  also  rather  tends  to 
show  that  the  award  to  his  son  W.  H.  Hodo  was  with  appellant's  con- 
nivance, with  a  view  of  thereby  securing  the  credit  provided  for  in  the 
agreement. 

It  is  also  insisted  that  the  agreement  between  appellant  and  appellee 
is  without  consideration.  It  may  be  conceded  that  M.  J.  Leeman,  by 
reason  of  nonsettlement,  had  no  title,  and  that  appellant's  agreement 
with  her  was  without  consideration.  Rev.  Stats.,  nrt.  4218f ;  Lamb  v. 
James,  87  Texas,  490;  Cattle  Co.  v.  Bedford,  91  Texas,  651.  But  it 
does  not  necessarily  follow  that,  in  consequence  thereof,  the  agreement 
between  J.  G.  Hodo  and  M.  M.  Leeman  is  without  consideration.  The 
consideration  for  the  notes  deposited  is  not  questioned.  In  the  absence 
of  a  valid  agreement  to  the  contrary,  appellee  was  entitled  to  the  pos- 
session thereof ;  and  the  agreement,  in  view  of  the  evidence,  was  evidently 
intended  to  give  assurance  merely  that  no  obstacle  should  prevent  ap- 
pellant from  acquiring  good  title  to  the  M.  J.  Leeman  land.  Appellee 
wjb  unwilling  to  sell  imless  M.  J.  Leeman  also  sold;  appellant  desired 
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to  purchase,  and  he  was  enabled  to  become  the  owner  of  and  an  actoal 
settler  upon  the  adjacent  land  purchased  from  appellee,  and  hence  place 
himself  within  the  class  of  persons  entitled  to  purchase  the  school  land. 
There  was  no  fraud  or  concealment  on  the  part  of  appellee  or  of  M.  J. 
Leeman;  appellant  completed  the  transaction  with  full  knowledge  of 
all  the  facts,  and  having  secured  the  benefits  contemplated  thereby  he 
should  not  be  heard  to  say  that  the  agreement  wa§  without  consideration. 
Besides,  if  the  agreement  be  without  consideration,  as  appellant  insists, 
we  fail  to  appreciate  the  force  of  his  contention  in  effect  that  it  should 
have  been  enforced  in  his  behalf  by  decree  in  accord  with  its  terms. 

Finding  no  reversible  error  in  the  proceedings  of  the  trial  court,  its 
judgment  is  affirmed. 

Affirmed. 


W.  H.  Boyd  v.  J.  C.  Montgomery. 

Decided  November  16,  1901. 

State  School  Land— Sight  to  Parchaae  ''Additioiial  Land.** 

Under  the  article  of  the  statute  restricting  the  right  to  purchase  State  school 
land  to  actual  settlers  thereon,  or  to  purchasers  of  other  school  land,  who  may, 
within  certain  limits,  buy  additional  lands,  one  who  marries  the  widow  of  a 
purchaser  of  school  land  and  thereafter  resides  on  such  land  with  her,  does  not 
thereby  become  entitled  to  purchase  additional  lands.    Rev.  Stats.,  art.  4218f. 

Appeal  from  Nolan.    Tried  below  before  Hon.  W.  B.  Smith. 

Beall  &  Beallj  for  appellant. 

A.  H.  Kirby,  Claud  McCaulley,  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee  for 
the  recovery  of  the  east  one  half  of  section  62,  block  21,  State  school 
lands,  in  Nolan  County.  The  facts  show  that  appellee  was  the  owner  of 
and  an  actual  settler  upon  the  southeast  one-fourth  of  section  55,  block 
^0,  within  a  radius  of  five  miles  of  the  land  in  controversy,  and  that  as 
such,  on  June  25,  1900,  he  made  application,  obligation,  and  first  pay- 
ment in  due  form  to  purchase  said  east  half  section  as  additional  land 
to  his  home  section,  as  provided  in  our  statutes  on  the  subject.  This 
Application  was  rejected  by  the  Commissioner  of  the  General  Land  Of- 
fice on  the  groimd  that  the  land  had  theretofore  been  awarded  to  appel- 
lant, and  hence  this  suit.  Appellant's  title,  as  appears  from  evidence 
excluded,  and  to  the  exclusion  of  which  error  is  assigned,  was  by  virtue 
of  an  application,  obligation,  and  payment  made  by  him  in  May,  1886, 
followed  by  an  award  of  the  Commissioner.  The  award  of  the  land  in 
<K>ntroversy  to  appellant  was  as  additional  to  the  southwest  one-fourth 
of  said  section  62,  upon  which  he  resided  at  the  time,  and  the  proceed- 
ings were  iu  all  respects  regular  and  conferred  the  superior  right  herein 
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unless  the  facts  upon  which  depend  appellant^s  right  to  said  southwest 
one-fourth  of  section  62  have  the  efiEect  to  defeat  him.  These  facts  are 
that  in  1886,  or  prior  thereto,  one  E.  Coffee  became  the  purchaser  and 
owner  in  fee  simple  of  said  southwest  one-fourth  of  section  62,  and  re- 
sided thereon  with  his  wife  and  several  children  as  his  home.  E.  Coffee 
died,  and  about  the  year  1886  appellant  married  his  widow.  Appellant 
and  the  widow  of  E.  CoflEee  since  their  marriage  have,  together  with  the 
children  of  said  Coffee  and  subsequent  children  of  their  own,  continu- 
ously resided  upon,  cultivated,  and  used  said  southwest  quarter  as  their 
home.  The  substantial  question  presented  by  the  assignments  of  error 
on  this  appeal,  which  is  from  a  judgment  against  him,  is  whether  such 
facts  constitute  appellant  an  eligible  purchaser  of  the  land  in  con- 
troversy. 

**Except  where  otherwise  provided  by  law'*  no  sale  of  State  school 
land  to  one  not  an  "actual  settler*'  thereon  is  authorized.  Eev.  Stats., 
art  4218f.  The  same  article,  however,  provides  that  "any  bona  fide 
purchaser  who  has  heretofore  purchased,  or  who  may  hereafter  purchase 
any  lands  as  provided  herein  shall  have  the  right  to  purchase  other  lands 
in  addition  thereto.**  It  is  the  aid  of  the  latter  provision  alone  that  is 
invoked  in  behalf  of  appellant  herein,  for  it  is  conceded  that  he  is  not, 
nor  has  he  ever  been,  an  "actual  settler**  on  the  land  in  controversy, 
though  since  the  award  to  him  he  has  placed  thereon  improvements  and 
cultivated  and  used  in  connection  with  his  home  some  35  acres  thereof. 

It  seems  quite  plain  to  us  that  the  question  presented  must  be  deter- 
mined adversely  to  appellant's  contention.  The  unmistakable  purpose 
of  all  of  our  laws  on  the  subject  has  been  to  limit  the  sale  of  State 
school  lands.  No  authority  is  conferred  upon  the  Commissioner  of  the 
{Jeneral  Land  Office  to  sell  to  persons  generally,  or  to  accept  the  appli- 
cation to  purchase  of  any  person  not  within  the  classes  specified  in  the 
law.  So  far  as  is  pertinent  to  the  present  controversy,  the  statute  has 
defined  but  two  classes:  Those  who  are  actual  settlers  upon  land  the 
purchase  of  which  is  desired ;  and  those  who  may  theretofore  have  pur- 
chased and  become  actual  settlers  upon  adjacent  school  lands.  The 
classes  seem  quite  distinct  and  easy  of  ascertainment.  Appellant  plainly 
does  not  fall  within  either  class.  To  entitle  him  to  additional  la^d  he 
must  not  only  be  a  resident — ^an  actual  settler — ^upon  school  land  within 
the  prescribed  radius,  but  he  must  also  have  been  a  purchaser  thereof. 
Appellant  never  purchased  or  became  the  owner  of  the  southwest  one- 
fourth  of  section  62  upon  which  he  resides  within  the  meaning  of  the 
statute  quoted.  Full  title  thereto  became  vested  in  E.  Coffee  before  his 
death.  Appellant's  right  therein  was  but  possessory — ^the  right  to  oc- 
cupy, use,  and  cultivate  it  as  a  homestead.  The  statute  authorizes  the 
lease  of  school  lands  in  certain  instances  and  for  certain  fixed  periods, 
whereby  persons  may  acquire  possessory  right  thereto ;  but  such  posses- 
sory right  alone  has  never  been  held  to  confer  upon  the  lessee  the  right 
to  purchase  school  laud  additional  thereto.  We  can  not  see  that  appel- 
lant's right  in  his  home  quarter  is  on  any  higher  plane.     The  mode  of 
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his  acquisition  is  indeed  different,  and  its  duration  and  value  may  be- 
greater;  but  his  status  or  class  is  nevertheless  that  of  a  mere  possessor, 
and  not  that  of  a  purchaser.  There  was  no  error,  therefore,  in  exclud- 
ing appellant's  application. 

Appellant  presented  no  issue  of  improvements  in  good  faith,  and  there- 
is  evidence  supporting  the  court^s  finding  that  appellee's  purchase  was 
without  the  collusion  charged,  and  we  therefore  adopt  the  trial  court's- 
findings  of  fact  and  affirm  the  judgment. 

Affimied. 

Writ  of  error  refused. 


THIRD  DISTRICT,  1901. 


T.  J.  AND  W.  J.  MooBE  V.  J.  Duff  Bkown,  Sb.,  et  al. 

Decided  November  0,  1901. 

1.— Assignment— Fundamental  Error. 

The  proposition  that  the  evidence  required  a  verdict  for  appellant  can  not 
be  raised  as  a  fundamental  error,  not  assigned  on  appeal. 

2. — ^Appeal— Error— Judgment  Supported  on  Several  tones. 

Where  there  are  two  or  more  issues  upon  either  of  which  the  judgment  may 
rest,  and  only  one  is  complained  of,  the  judgment  will  be  sustained. 

8. — Charge — Omtaaion. 

Omission  or  lack  of  fullness  in  the  charge  is  not  ground  for  reversal  unlesa 
instructions  supplying  the  omission  were  requested. 

4.— Limitation— Fraud— Discovery. 

Limitation  will  run  against  an  action  to  enforce  rights  of  creditors  against 
property  fraudulently  conveyed,  though  they  had  not  knowledge  of  the  fraud,, 
if  they  might  have  obtained  it  by  the  exercise  of  reasonable  diligence. 

6.— Charge— Noting  Giving  or  RefusaL 

The  refusal  of  a  requested  charge  can  not  be  considered  as  error  where  there 
is  nothing  to  show  whether  it  was  given  or  was  refused. 

6. — Requested  Instruction — Signature. 

A  requested  instruction  should  be  signed  by  the  party  or  his  attorney. 

Appeal  from  Llano.     Tried  below  before  Hon.  M.  D.  Slator. 

Flach  &  Dalrymple  and  West  &  Cochrarij  for  appellants. 

Chas.  L,  Lauderdale,  for  appellees. 

FISHER,  Chief  Justice. — The  appellants  sued  the  appellees  in  tres- 
pass to  try  title  for  the  west  26  feet  of  lot  20  in  block  16  of  the  town  of 
Llano.    The  defendant,  J.  DuflE  Brown,  disclaimed,  except  as  to  the  in- 
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terest  of  a  vendor's  lien  in  the  property  in  controversy ;  and  A.  P.  Brown 
plead  not  guilty,  and  the  statutes  of  three^  five,  and  four  years  limitation. 

Upon  the  trial  of  the  case  below  verdict  was  in  favor  of  the  defend- 
ants, upon  which  judgment  was  rendered  to  the  effect  that  plaintiffs  take 
nothing  by  their  suit,  and  that  the  defendants  go  hence  with  their 
costs,  etc. 

It  appears  from  the  facts  that  on  the  15th  of  October,  1894,  J.  Duff 
Brown,  who  was  then  indebted  to  appellants,  executed  to  A.  P.  Brown  a 
deed  conveying  the  property  in  controversy.  Thereafter  the  appellants 
obtained  a  judgment  upon  their  indebtedness  due  by  J.  Duff  Brown, 
caused  execution  to  be  issued  and  levied  upon  the  property  in  contro- 
versy, and  bought  the  same  in  at  sheriff's  sale,  for  which  a  deed  was  exe- 
cuted and  delivered  to  them.  The  appellants  contended  that  the  deed 
from  J.  Duff  Brown  to  A.  P.  Brown  was  fraudulent  and  void  as  to  appel- 
lants and  other  creditors  of  J.  Duff  Brown  because  it  was  executed  with 
intent  to  defraud  such  creditors, — J.  Duff  Brown  at  the  time  being  in- 
6ol?ent. 

The  contention  of  the  appellee  A.  P.  Brown  is,  that  at  the  time  the 
deed  was  executed  the  property  in  controversy  was  a  part  of  the  busi- 
ness homestead  of  J.  Duff  Brown,  and  was  not  subject  to  the  claims  of 
creditors;  and  that  since  the  date  of  the  execution  of  his  deed  he  has 
held  actual  and  adverse  possession  of  the  property  in  controversy  under 
said  deed,  which  was  recorded  on  the  30th  of  October,  1894,  and  during 
that  time  paid  the  taxes  on  said  property. 

The  court  submitted  the  issues  as  above  outlined  to  the  jury,  with  the 
exception  of  the  four  years  statute  of  limitation. 

There  is  some  evidence  in  the  record  bearing  on  the  homestead  issue, 
and  much  evidence  tending  to  establish  that  A.  P.  Brown  was  in  actual 
possession  of  the  property,  paying  taxes  thereon  for  more  than  five  years 
from  the  date  of  his  purchase  to  the  filing  of  this  suit  in  the  court  be- 
low. There  is  no  assignment  of  error  in  the  record  complaining  of  the 
verdict  of  the  jury  not  being  sustained  by  the  evidence  on  the  issue  of 
limitation;  nor  is  there  any  assignment  complaining  of  the  action  of  the 
court  in  submitting  that  issue  to  the  jury;  nor  are  there  any  assign- 
ments of  errors  complaining  of  the  action  of  the  court  in  submitting 
the  issue  of  business  homestead  to  the  jury ;  but  there  is,  in  the  brief  of 
appellants,  an  assignment  of  what  is  termed  fundamental  error,  which 
is  as  follows :  '^The  undisputed  evidence  in  this  case  shows  that  at  the 
time  that  Brown,  Sr.,  conveyed  his  property  to  his  son,  that  the  same 
was  no  part  of  the  business  homestead,  or  had  been  used  as  such  or  was 
necessary  to  its  use,  and  that  the  conveyance  from  father  to  son  was  in 
fraud  of  creditors;  and  hence  the  court  erred  in  not  charging  the  jury 
to  find  for  the  appellants.'*  The  propositions  submitted  under  this  as- 
signment are  as  follows:  "1.  The  undisputed  evidence  in  this  case 
shows  that  the  property  in  controversy  was  not  the  homestead  of  J.  Duff 
Brown,  Sr.,  at  the  time  of  its  purported  conveyance  to  his  son.    2.    The 
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undisputed  evidence  in  the  case  shows  that  the  title  to  the  property  in 
controversy  is  really  in  Brown,  Sr.,  and  that  the  deed  from  fether  to  son 
was  a  mere  device  to  withdraw  the  property  from  the  reach  of  creditors 
of  Brown,  Sr/' 

In  view  of  what  is  apparent  upon  the  face  of  the  record,  it  is  clear  that 
no  fundamental  error  in  the  judgment  of  the  court  is  shown.  That 
judgment  rests  upon  two  theories,— one,  homestead,  and  the  other  lim- 
itation. There  being  evidence  on  the  issue  of  limitation  and  no  com- 
plaint whatever  made  as  to  the  action  of  the  court  in  submitting  that 
issue  in  its  charge  to  the  jury,  nor  any  objection  to  the  verdict  and  judg- 
ment on  the  ground  that  it  is  not  supported  by  the  evidence,  we  must 
take  that  issue  as  being  established;  and,  if  such  is  the  case,  the  judg- 
ment of  the  court  may  rest  upon  it.     Walker  v.  Cole,  89  Texas,  325. 

Where  there  are  two  or  more  issues  upon  either  of  which  the  judg- 
ment may  rest  and  only  one  is  complained  of,  the  judgment  may  rest 
upon  the  others,  if  they  are  supported  by  pleading  and  any  evidence 
tending  to  establish  them.  Walker  v.  Cole,  supra.  The  defect  in  the 
judgment  pointed  out,  in  our  opinion,  can  not  be  raised  in  this  case  by 
fundamental  error,  also  for  the  reason  that  there  is  some  evidence  tend- 
ing to  establish  the  homestead  issue.  There  being  some  evidence  upon 
the  issues  of  limitation  and  homestead,  and  there  being  no  complaint 
of  the  sufficiency  of  the  evidence  upon  these  points,  or  of  the  action  of 
the  court  in  submitting  these  issues  to  the  jury,  we  will,  for  the  purposen 
of  this  appeal,  consider  that  these  issues  are  established. 

There  as  some  assignments  of  errors  addressed  to  the  charge  of  the 
court,  not  so  much  as  to  what  the  court  did  charge,  but  to  the  effect  that 
the  charge  was  not  as  full  as  it  should  have  been  on  certain  of  the  issues 
submitted  to  the  jury.  If  the  charge  in  this  respect  may  be  subject  to 
criticism,  it  consists  in  omissions,  which  should  have  been  supplied  by 
proper  charges  requesting  that  the  issues  be  more  fully  submitted,  which 
was  not  done  in  this  case. 

It  appears  from  the  record  that  the  appellants  requested  two  special 
charges,  and  complaint  is  made  in  the  assignments  of  errors  that  the 
court  erred  in  refusing  to  give  these  charges.  The  court  did,  in  effect, 
give  the  first  special  charge  requested.  The  second  special  charge  is 
not  an  accurate  statement  of  the  law.  Limitation  would  not  only  run 
against  the  appellants  from  the  time  that  they  had  notice  of  the  fraudu- 
lent intent  of  J.  Duff  Brown  in  making  the  sale  to  his  coappellee,  A.  P. 
Brown,  but  would  run  from  the  time  notice  or  knowledge  could  have 
been  obtained  of  that  fact  by  the  exercise  of  ordinary  diligence.  This 
last  proposition  was  not  embraced  in  the  special  instruction.  But  we 
can  not  tell  from  the  record  what  was  the  action  of  the  court  as  to  these 
special  instructions.  It  does  not  appear  whether  they  were  refused  or 
given.  From  aught  that  appears,  the  court  may  have  given  these 
charges.  Such  being  the  case,  any  supposed  action  of  the  court  m  re- 
fusing them  can  not  be  the  basis  of  an  assignment  of  error. ,  Hodde  v. 
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Susan^  63  Texas,  310.     The  second  instruction  is  also  objectionable,  for 
the  reason  that  it  is  not  signed  by  the  party  or  his  attorney.    Bedus  v. 
Bumet,  59  Texas,  581 ;  Houston  v.  Blythe,  60  Texas,  513. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


Lucy  Cassidy,  Adminibtbatrix,  v.  Scottish-American 
MoRTQAQE  Company^  Limited^  et  al. 

Decided  November  13,  1001. 

l—Uraiy'— Pleading— Payment. 

See  pleadings  held  not  to  show  a  right  to  recover  back  usuriouB  interest 
paid,  the  payment,  which  was  made  out  of  plaintiff's  money,  being  alleged  to 
have  been  made  by  one  who  claimed  to  act  as,  but  was  not  alleged  to  he,  the 
plaintiff's  agent. 

1— AMignment  of  Error — Special  Exceptions. 

An  assignment  that  the  court  erred  in  overruling  plaintiff's  special  excep- 
tions to  defendants  cross-action,  eight  in  number,  was  too  general  to  require 
consideration. 

1— Usury— Pa3rment  Out  of  Loan  by  New  Party. 

One  who  loaned  money  upon  mortgage  out  of  which  a  previous  mortgage  to 
another,  affected  with  usury,  was  discharged,  may  recover,  notwithstanding  the 
usury  in  the  first  transaction. 

4.— Foredosnre — Partiea 

One  to  whom  defendant  in  a  for^cIosure  proceeding  had  conveyed  the  land 
was  properly  made  a  party  to  the  foreclosure. 

5.— HortgagM — ^Pa3rment  of  Taxes. 

A  mortgagee  may  recover,  in  foreclosure  proceedings,  taxes  which  he  was 
compelled  and  authorized  by  his  security  to  pay  on  the  property  to  protect  his 
lien.  "^ 

€.— Kotaiy — Agent — ^Evidence. 

A  notary  taking  an  acknowledgment  may  testify  that  fact  on  a  plea  of 
non  est  factum  to  the  instrument,  though  he  was,  at  the  time  of  taking  it, 
agent  of  the  party  acknowledging  it. 

Appeal  from  Travis.    Tried  below  before  Hon.  F.  Q.  Morris. 

F.  L.  White  and  Hogg  &  Robertson,  for  appellant. 

Appellant's  tenth  assignment  of  error  was  as  follows:  "The  court 
errer  in  permitting  witness  C.  F.  Hill  to  testify,  over  the  objection  of 
plaintiff,  in  regard  to  the  deed  of  trust  and  note  sued  on  by  the  defend- 
ant, Lula  C.  Templeton,  end  as  to  his  having  taken  the  aclmowledgment 
to  said  deed  of  trust,  the  said  witness  having  acknowledged  that  at  the 
time  he  took  said  acknowledgment  he  was  the  agent  of  the  party  alleged 
to  have  acknowledged  and  signed  the  same." 

Earner  &  Gordon,  for  appellees. 
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COLLAED,  Associate  Justice. — The  nature  and  result  of  this  suit 
is  correctly  stated  in  appellant's  brief  as  follows : 

"This  suit  was  brought  by  Lucy  Cassidy  as  administratrix  of  the  es- 
tate of  Sarah  J.  Cassidy,  deceased,  against  the  Scottish-American  Mort- 
gage Company,  Limited,  and  Brown  Bros.,  a  firm  composed  of  B.  L.  and 
J.  Gordon  Brown,  whq  were  the  agents  and  representatives  of  the  said 
corporation,  to  recover  against  said  corporation  the  sum  of  $6911.76,  al- 
leged to  be  double  the  amount  of  usurious  interest  collected  by  said 
Brown  Bros,  from  the  plaintiffs  decedent  for  said  corporation,  and 
against  J.  H.  and  J.  B.  Pope  and  Mrs.  Lula  C.  Templeton  (1)  for  the 
cancellation  of  a  note  of  $4050  and  a  deed  of  trust  executed  to  secure 
the  same,  because  said  papers  were  not  executed  by  the  said  Sarah  J. 
Cassidy,  or  by  anyone  authorized  by  her  to  execute  the  same,  and  were 
without  consideration,  and  it  was  asked,  in  the  event  the  court  should 
hold  that  said  instruments  could  not  be  canceled  on  said  grounds,  then 
(2)  for  judgment  declaring  said  note  and  deed  of  trust  to  be  void 
to  the  extent  of  $2455.88,  which  it  was  alleged  represented  usurious  in- 
terest paid  to  the  other  defendants.  The  plaintiff  claimed  the  right  to 
join  these  parties  in  one  suit  upon  the  following  grounds:  It  was  al- 
leged that  Sarah  J.  Cassidy  borrowed  originally  from  the  Scottish- 
American  Mortgage  Company,  through  its  agents.  Brown  Bros.,  $1000, 
and  that  said  debt,  through  various  other  transactions  and  manipula- 
tions, was  increased  by  usury  until  it  purported  to  amount  to  $3630.88, 
when  the  Popes  and  Mrs.  Lula  C.  Templeton  procured  the  execution  of 
said  note  for  $4050  and  advanced  the  money  thereon,  and,  assuming  to 
act  as  agents  for  Mrs.  Cassidy  with  knowledge  that  said  debt  was  usuri- 
ous as  aforesaid,  paid  to  Brown  Bros,  the  sum  of  $3630.88  out  of  the 
proceeds  of  said  note,  and  thereby  took  up  for  her  the  usurious  note,  it 
being  alleged  that  the  whole  transaction  involved  all  of  said  parties  and 
they  were  all  necessary  parties  defendant  to  an  adjustment  of  said 
question. 

Upon  the  trial  the  court  sustained  a  general  demurrer  and  special  ex- 
ceptions to  plaintiff^s  petition  as  to  the  cause  of  action  asserted  against 
said  corporation  and  Brown  Bros.,  thereby  holding  that  the  pleadings 
did  not  show  the  collection  of  usurious  interest,  and  plaintiff  refusing 
to  amend,  her  cause  of  action  against  said  parties  was  dismissed  by  the 
court  and  judgment  final  rendered  against  her  and  in  their  favor  for 
costs,  to  which  ruling  and  judgment  she  excepted  and  in  open  court  gave 
notice  of  appeal. 

The  Popes  disclaimed  all  interest  in  the  note  and  deed  of  trust  and 
were  dismissed  on  their  disclamier.  After  reply  to  plaintiff's  suit,  Mrs. 
Templeton  reconvened  against  the  plaintiff  individually,  and  as  admin- 
istratrix, and  asked  judgment  upon  the  said  $4050  note  with  foreclos- 
ure of  the  deed  of  trust.  Upon  the  trial,  the  court  held  that  the  notes 
and  deed  of  trust  were  executed  by  the  said  Sarah  J.  Cassidy  upon  a 
valid  consideration,  and  rendered  judgment  against  plaintiff  for  the 
amount  of  principal  and  interest,  attorney's  fees,  and  taxes  paid  under 
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the  provisions  of  said  note  and  deed  of  trust,  and  certified  the  same  to 
the  County  Court  for  observance.  Plaintiff  filed  a  motion  for  new  trial, 
which  being  overruled,  she  excepted  and  gave  notice  of  appeal  to  this 
court,  and  having  assigned  errors  now  presents  the  case  here  for  re- 
Yision.^' 

The  original  petition  was  filed  October  15, 1900,  and  the  first  amended 
original  petition  was  filed  December  14,  1900.  John  H.  and  J.  B.  Pope 
filed  their  disclaimer  the  18th  day  of  October,  1900.  Trial  by  the  court 
without  a  jury. 

Findings  of  Fact — We  find  the  facts  proven  on  the  trial  as  follows: 
On  the  plea  of  non  est  factum,  the  evidence  was  sufficient  to  warrant  the 
finding  that  Sarah  J.  Cassidy  signed  and  executed  the  note  and  deed  of 
trust  to  which  said  plea  is  addressed,  and  that  there  was  no  failure  of 
consideration  in  whole  or  in  part.  The  judgment  on  Mrs.  Templeton's 
plea  in  reconvention  is  sustained  by  the  evidence. 

The  note  of  Sarah  J.  Cassidy,  to  which  usury  is  set  up  by  plaintiff, 
was  paid  to  Brown  Bros,  acting  for  the  mortgage  company  as  its  agents. 
Mr.  J.  B.  Pope  in  explanation  of  the  payment  and  the  note  held  by  Mrs. 
Templeton,  testified,  and  we  find  his  testimony  to  be  true,  as  follows: 
"Mr.  B.  J.  Hill  and  Mr.  C.  F.  Hill  both  spoke  to  me  about  getting  a 
loan  for  Miss  Cassidy  on   the   property,   and  the  loan  was  negotiated 
through  them.     I  understood  there  was  a   loan   held   by  Brown  Bros. 
Did  not  know  how  much,  except  that  it  was  over  there.     We  had  the  title 
examined  and  I  saw  that  the  Brown  Bros',  loan  was  taken  up  and  gotten 
out  of  the  way.    The  agreement  was  to  get  the  Brown  Bros',  loan  out 
of  the  way.     That  was  to  be  settled.     I  required  them  to  take  it  up,  be- 
cause I  did  not  care  to  have  a  second   lien.     We   agreed   to  loan  them 
^50.     When  the  loan  was  closed,  the  money  was  paid  by  one  check 
given  to  Brown  Bros,  to  pay  off  their  claim,  and  the  other  check  was 
given  to  Walton  &  Hill  as  agents.     I  paid  Brown  Bros,  the  amount  due 
them  according  to  the  statement  furnished  me,  by  check.     There  was 
some  money  due  in  excess  of  the  amount  necessary  to  pay  Brown  Bros., 
and  a  check  was  given  to  Walton  &  Hill,  and  then  the  amount  of  the 
stamps  on  the  paper  was  taken  out,  and  these  amounts  cover  the  $4050 
loan.    These  are  the  checks,  one  to  Brown  Bros,  for  $3630.88  and  the 
other  to  Walton  &  Hill  for  $416.52.     Mr.  Hill  did  not  tell  me  that  there 
was  any  controversy  between  Brown  Bros,  and  Sarah  Cassidy  as  to  the 
amount  yet  due.     I  had  not  personal  knowledge  of  any  such  controversy. 
I  merely  had  the  abstract.    I  did  not  know  that  she  was  claiming  that 
Brown  Bros,  required  her  to  give  a  note  for  a  larger  amount  than  she 
ever  received.     He  identified  the  note  that  he  says  was  delivered  to  me 
as  the  Cassidy  note.    C.  P.  Hill  or  R.  J.  Hill  delivered  the  note  to  me 
and  this  instrument  is  the  deed  of  trust.    There   is   $1.75  in  revenue 
stamps  on  the   deed   of  trust  and   82   cents  on  the  note,  that  makes 
$4049.99,  and  that  is  as  near  as  we  could  get  at  it.     Mrs.  Lula  C.  Tem- 
pleton owns  the  note  at  this  time.     Nothing  whatever  has  been  paid  on 
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it.  I  have  paid  the  taxes  on  it^  and  the  receipts  will  show  the  amount. 
I  don^t  know  just  where  they  are.  Here  is  one  of  the  tax  receipts,  show- 
ing  the  pajrment  of  $168.20.  That  I  paid  to  the  city  tax  assessor  (col- 
lector) ;  this  is  the  oflBcial  receipt  for  the  year  1899.  I  paid  it  January 
26,  1900.  I  have  employed  Messrs.  Hamer  &  Gordon  to  represent  Mrs- 
Templeton  in  the  probating  of  this  claim.  The  claim  has  been  pre- 
sented to  the  administratrix.     I  did  not  take  it  up  in  person." 

On  cross-examination  the  witness  again  identifies  the  note  and  deed 
of  trust,  and  says,  "for  these  two  instruments  I  gave  the  checks  and 
stamps.'*  He  says  he  examined  the  abstract  and  found  the  property  had 
a  mortgage  on  it,  "and  took  Hill's  statement  for  the  amount  due,  and 
gave  Brown  Bros,  a  check  for  the  amount  due  them,  and  Walton  &  Hill 
a  check  for  the  balance."  The  witness  further  explains  payment  of  taxes- 
on  the  property  covered  by  the  deed  of  trust  and  the  penalty. 

We  conclude  from  the  testimony  that  Pope  advanced  the  money  to- 
Mrs.  Cassidy  to  take  up  her  note  to  the  mortgage  company  for  which  she 
executed  her  note,  including  therein  the  amount  paid  to  Walton  &  Hill 
at  her  instance,  for  all  of  which  she  executed  the  note  sued  on  by  Mrs- 
Templeton,  the  owner. 

The  note  to  Mrs.  Templeton,  duly  authenticated  as  a  claim  against 
the  estate  of  Sarah  J.  Cassidy,  deceased,  was  presented  to  Lucy  Cassidy,. 
administratrix,  and  was  by  her  rejected.  J.  B.  Pope  gave  a  check,  dated 
November  28,  1898,  on  the  American  National  Bank  of  Austin,  Texas^ 
in  favor  of  Brown  Bros.,  for  $3630.88,  indorsed  by  Brown  Bros.,  which 
was  paid  by  the  bank  November  30,  1898. 

J.  B.  Pope  also  gave  at  the  instance  of  deceased  a  check  on  the  same 
bank  in  favor  of  Walton  &  Hill,  trustees,  for  $416.52,  on  same  date,, 
which  was  paid  by  the  bank. 

In  order  to  a  full  undersanding  of  the  pleadings  of  plaintiff,  to  which 
demurrers  were  sustained  by  the  court,  we  deem  it  necessary  to  set  out 
in  full  plaintiflf^s  first  amended  original  petition.    It  is  as  follows : 

"Comes  now  Lucy  Cassidy,  administratrix,  plaintiff  in  the  above  en- 
titled and  numbered  cause,  and  leave  of  the  court  first  had  and  obtained,, 
files  herein  this  her  first  amended  original  petition  in  lieu  of  her  original 
petition  filed  herein  on  the  16th  day  of  October,  A.  D.  1900. 

"Comes  now  your  petitioner,  Lucy  Cassidy,  a  feme  sole,  administra- 
trix of  the  estate  of  Sarah  J.  Cassidy,  deceased,  hereinafter  to  be  styled 
plaintiff,  complaining  of  the  Scottish-American  Mortgage  Company^ 
Limited,  and  Brown  Bros.,  agents  and  representatives  of  said  company, 
a  firm  composed  of  R.  L.  Brown  and  J.  G.  Brown,  of  Austin,  Texas,  now 
representatives  of  said  company,  and  John  H.  Pope  and  J.  B.  Pope,  of 
Austin,  Texas,,  and  Mrs.  Lulu  C.  Templeton  (widow  of  John  D.  Tem- 
pleton, deceased),  of  Denver,  Colorado,  all  hereinafter  to  be  styled  de- 
fendants, respectfully  represents  and  shows  unto  the  court  the  following : 

"1.  The  plaintiff  is  a  resident  citizen  of  Travis  County,  Texas.  That 
her  decedent,  Sarah  J.  Cassidy,  during  her  lifetime  was  a  resident  of 
said  county  and  State,  and  died  in  Travis  County,  Texas,  on  the  13th 
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day  of  May,  A.  D.  1899.  That  thereafter,  to  wit,  on  the  18th  day  of 
April,  A.  D.  1900,  plaintiff  was  duly  and  legally  appointed  administra* 
tiix  of  the  estate  of  her  decedent,  and  duly  qualified  as  such  administra- 
trix on  the  28th  day  of  April,  A.  D.  1900.  That  acting  in  her  said 
lepresentative  capacity  as  the  administratrix  of  the  estate  of  Sarah  J. 
Cassidy,  her  decedent,  she  now  brings  this  suit. 

"2.  That  the  Scottish-American  Mortgage  Company,  limited,  is  a 
corporation  duly  created,  organized,  and  existing  under  and  by  virtue  of 
the  laws  of  the  kingdom  of  Great  Britain,  having  its  office  and  principal 
place  of  business  in  the  city  of  Glasgow,  Scotland,  being  duly  authorized 
to  do  business  in  the  State  of  Texas,  by  virtue  of  a  permit  issued  by 
the  Secretary  of  State  thereof,  and  on  July  27,  1892,  having  as  their 
duly  accredited  and  appointed  agents  in  the  city  of  Austin,  Travis 
County,  Texas,  the  firm  of  Brown  Brothers,  a  firm  composed  of  R.  L. 
Brown  and  J.  G.  Brown,  both  of  whom  then  resided  and  now  reside  in 
Travis  County,  and  are  now  the  duly  authorized  agents  and  representa- 
tives of  said  company. 

"3.  That  John  H.  Pope  and  J.  B.  Pope,  defendants  herein,  reside 
in  Travis  County,  Texas,  and  Mrs.  Lulu  C.  Templeton  (widow  of  John 
H.  Templeton,  deceased),  resides  in  Denver,  Colorado. 

"4.  For  cause  of  action  herein  plaintiff  says  that  on  the  27th  day 
of  July,  1892,  her  decedent  borrowed  of  defendant,  the  Scottish  Ameri- 
can Mortgage  Company,  Limited,  through  its  agents,  the  said  B.  L. 
Brown  and  J.  G.  Brown,  at  Austin,  Texas,  the  sum  of  $1000,  and  to 
Eecure  the  payment  of  which  she  executed  her  promissory  note  to  de- 
fendant company  for  the  sum  of  $1000,  dated  July  27,  1892,  and  bear- 
ing interest  from  date  at  the  rate  of  10  per  cent  per  annum,  interest 
payable  semi-annually,  and  calling  for  an  additional  10  per  cent  if  said 
note  was  placed  in  the  hands  of  an  attorney  for  collection,  said  note 
maturing  on  the  1st  of  November,  1894,  and  being  secured  by  a  deed 
of  trust,  duly  executed  on  same  date,  on  the  south  one-half  of  lot  N"o. 
5  in  block  No.  70,  in  the  city  of  Austin,  Texas,  said  deed  of  trust  being 
of  record  in  book  109,  pages  125  and  124,  of  the  mortgage  records  of 
Travis  County,  Texas,  to  which  reference  is  here  made. 

"Plaintiff  further  alleges  and  says  that  her  decedent  promptly  paid 
aU  sums  of  iaterest,  as  the  same  became  due  on  the  above  described 
note,  to  the  said  R.  L.  Brown  and  J.  G.  Brown,  agents  as  aforesaid  of 
the  defendant  company,  until  January  23,  1894. 

"o.  Plaintiff  further  alleges  and  says  that  on  the  23d  day  of  Jan- 
uary, 1894,  her  decedent,  for  the  purposes  of  extending  the  above  ^de- 
Bcribed  note  for  $1000  and  for  the  purpose  of  borrowing  an  additional 
$175  from  the  said  defendant  company,  executed  her  promissory  note 
to  the  said  defendant  company  for  the  sum  of  $2000,  due  on  the  1st 
of  November,  A.  D.  1895,  and  said  note  to  bear  interest  at  the  rate  of 
10  per  cent  per  annum,  interest  payable  semi-annually,  and  further  pro- 
viding, if  said  note  was  placed  in  the  hands  of  an  attorney  for  collec- 
tion, to  bear  an  additional  10  per  cent  interest  on  the  amount  due 
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thereon  as  attorney's  fees.  Payment  of  the  note  for  $2000  being  secured 
by  a  deed  of  trust  signed  and  executed  by  plaintiff's  decedent  on  Jan- 
uary 23,  1894^  giving  a  mortgage  and  lien  on  the  south  one-half  and 
fractional  part  of  three  feet  off  the  north  one-half  of  lot  No.  5  in  block 
No.  70,  in  the  city  of  Austin,  Texas,  said  deed  of  trust  being  of  record 
in  book  95,  on  page  458,  of  the  mortgage  records  of  Travis  County, 
Texas,  said  deed  of  trust  reciting  that  the  said  note  for  $2000  was 
given  for  the  purposes  of  subrogating,  better  securing,  and  extending 
the  former  loan  of  $1000  from  said  defendant  company  to  plaintiff's 
decedent  and  mentioned  in  this  petition  in  paragraph  4.  That  as  soon 
as  plaintiff's  decedent  had  executed  the  said  note  for  $2000  and  the 
said  deed  of  trust  to  secure  same,  the  said  defendant  company  executed 
a  release,  being  of  record  in  book  120,  pages  268  and  269,  of  the  records 
of  Travis  County,  Texas.  Plaintiff  further  alleges  that  of  the  addi- 
tional $1000  included  in  said  note  for  $2000  executed  by  her  decedent  as 
aforesaid,  her  decedent  only  received  from  the  said  defendant  company 
the  sum  of  $175,  and  that  there  being  no  interest  due  on  the  former 
note  for  $1000  at  the  date  said  note  for  $2000  was  given,  the  said  new 
contract  for  $2000  entered  into  by  her  decedent  and  the  defendant  com- 
pany for  the  subrogation  and  renewal  of  their  former  contract  for  the 
$1000  as  hereinbefore  set  out  constituted  and  was  a  iisurious  contract^ 
in  this :  The  said  Sarah  J.  Cassidy,  plaintiff's  decedent,  by  and  in  said 
contract  for  the  payment  of  $2000  to  said  defendant  company  with  in- 
terest thereon  from  date  of  signing  to  maturity  at  the  rate  of  10  per 
cent  per  annum,  agreed  to  pay  the  said  sum  of  $2000  with  interest 
thereon  as  aforesaid,  when  in  truth  and  in  fact  she  had  only  received  from 
the  said  defendant  company  the  sum  of  $1175,  which  fact  the  defendant 
company  well  knew ;  and  at  maturity  of  said  note  for  $2000,  which  was  on 
the  1st  of  November,  1895,  her  decedent  would  have  only  owed  and  did 
only  owe  to  the  said  defendant  company  the  sum  of  $1175  principal,  inter- 
est thereon  at  the  legal  rate  of  10  per  cent  per  annum,  which  interest  at 
said  date  of  maturity  amounted  to  $176.25,  and  this  amount  added  to 
the  said  principal  made  her  decedent's  entire  indebtedness  at  maturity- 
of  said  note  for  $2000  amount  to  but  $1351.25.  And  the  said  defendant 
company,  by  and  through  its  said  agents  R.  L.  Brown  and  J.  G.  Brown, 
did,  on  the  1st  of  November,  1895,  collect  of  and  from  plaintiff's  dece- 
dent, in  the  manner  hereinafter  described,  on  the  said  usurious  con- 
tract, the  sum  of  $2300.  The  sum  of  $2000  being  claimed  as  principal 
and  $300  being  claimed  as  interest.  Plaintiff  further  alleges  and  says 
that  of  the  said  sum  of  $2300  paid  by  her  decedent  to  said  defendant 
company  as  aforesaid,  $948.75  was  usurious  interest,  this  amount  being 
the  difference  between  the  amount  she  actually  owed  the  defendant  com- 
pany and  the  amount  which  she  paid  to  them.  Plaintiff  alleges  and 
shows  to  the  court  that  the  manner  in  which  said  $2300  was  paid  to 
said  defendant  company  by  her  decedent  was  as  follows:  That  on  the 
first  day  of  November,  1895,  her  decedent  and  the  said  defendant  com- 
pany entered  into  another  contract,  whereby  her  decedent  executed  her 
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promissory  note  to  the  said  defendant  company  for  the  sum  of  $2300, 
and  executed  her  deed  of  trust  to  secure  the  payment  of  the  same  on 
the  south  one-half  and  fractional  part  of  three  feet  off  the  north  one- 
half  of  lot  No.  5  in  block  No.  70,  in  the  city  of  Austin,  Texas,  the  said  deed 
of  trust  being  of  record  in  book  116,  page  4,  of  the  mortgage  records 
of  Travis  County,  Texas.    The  said  note  for  $2300  falling  due  on  the 
1st  of  November,  1900,  and  bearing  interest  at  the  rate  of  10  per  cent 
per  annum  from  date  until  paid  and  calling  for  an  additional  10  per 
cent  on  the  amount  due  if  said  note  was  placed  in  the  hands  of  an  at- 
torney for  collection,  and  said  de^d  of  trust  to  secure  same  reciting  that 
the  same  was  given  as  renewal  of  the  principal  and  interest  due  from 
plaintiff's  decedent  to  said  defendant  company  on  her  former  note  to 
Mid  defendant  company  for  the  sum  of  $2000,  dated  January  23,  1894. 
Plaintiff  further  alleges  that  this  contract  so  entered  into  by  and  be- 
tween her  decedent  and  the  said  defendant  company  was  a  usurious 
contract,  in  this:    That  her  decedent  at  the  date  and  execution  of  the 
said  note  for  $2300  was  only  indebted  to  the  defendant  company  in  the 
sum  of  $1351.25,  which  amount  was  the  principal  sum  which  she  bor- 
rowed from  said  defendant  company  and  legal  interest  thereon  from 
date  of  borrowing,  to  wit,  January  23,  1894,  to  date  of  the  execution  of 
said  new  note  for  $2300 ;  and  plaintiff  says  that  as  to  the  difference  be- 
tween the  said  $1351.25  and  $2300,  the  amount  of  the  new  note,  which 
difference  is  $948.75,  that  the  same  was  usurious  interest  collected  from 
her  decedent.    That  the  said  usurious  contract  for  $2300  was  paid  and 
settled  by  her  decedent  to  the  said  defendant  company  in  the  manner 
hereinafter'  described.    Tliat  on  the  10th  day  of  June,  A.  D.  1897,  and 
at  a  time  antedating  the  time  when  the  said  note  for  $2300  became  due 
and  payable  to  the  said  defendant  company,  her  decedent  entered  into 
another  contract  with  the  said  defendant  company,  through  their  agents 
B.  L.  Brown  and  J.  G.  Brown,  whereby  she  executed  her  promissory 
note  for  the  sum  of  $3000,  payable  to  the  said  defendant  company,  with 
interest  thereon  at  the  rate  of  10  per  cent  per  annum  from  date  of  sign- 
ing to  maturity,  said  note  maturing  the  1st  day  of  November,  A.  D. 
1902,  and  providing  for  an  additional  10  per  cent  on  the  amount  due 
on  said  note  in  case  the  same  was  placed  in  the  hands  of  an  attorney 
for  collection;  the  interest  on  said  note  to  be  paid  annually,  and  pay- 
ment of  the  said  note  for  $3000  being  secured  by  a  deed  of  trust  given 
and  executed  by  plaintiff's  decedent  on  the  10th  day  of  June,  1897, 
whereby  she  gave  a  lien  or  mortgage  on  the  south  one-half  and  fractional 
part  of  three  feet  off  the  north  one-half  of  lot  No.  5  in  block  No.  70,  in 
the  city  of  Austin,  Texas,  the  said  deed  of  trust  being  of  record  in  book 
115,  page  8,  of  the  records  of  Travis  County,  Texas,  to  which  reference 
is  here  made ;  and  said  deed  of  trust  among  other  things  recites  that  the 
said  instrument  and  the  note  for  $3000  for  the  payment  of  which  it  was 
given  to  secure,  were  both  given  and  executed  for  the  purpose  of  sub- 
rogating and  better  securing  the  payment  of  the  former  note  and  deed 
of  trust,  given  by  plaintiff's  decedent  to  the  said  defendant  company, 
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for  the  sum  of  $2300  and  accrued  interest  thereon,  and  to  reimburse  said 
company  for  taxes  and  insurance  paid  on  said  property  to  the  extent  of 
$326.83.  Plaintiff  alleges  that  this  contract  was  usurious  in  this,  to  wit : 
that  at  the  time  said  new  contract  and  note  for  $3000  was  executed  and 
given  by  her  decedent  as  aforesaid,  her  decedent  was  only  indebted  to 
the  said  defendant  company  in  the  sum  of  $1175  with  the  legal  interest 
thereon  at  10  per  cent  per  annum  from  the  date  when  she  had  borrowed 
this  sum  of  money  from  the  defendant  company,  which  was  on  Jan- 
uary 23,  1894,  to  date  of  executing  the  said  note  for  $3000,  which  was 
on  the  10th  day  of  June,  1897,  said  interest  amounting  to  $282.64, 
which  added  to  the  principal  which  she  owed  made  her  decedent's  total 
indebtedness  to  said  defendant  company  at  said  date  amount  to  $1457.64 ; 
and  plaintiff  says,  that,  as  to  the  difference  between  this  amount  and 
the  said  note  for  $3000,  which  amount  of  difference  is  $1542.36,  the 
same  was  usurious  interest.  And  plaintiff  further  alleges  that  her  dece- 
dent settled  said  note  for  $3000  to  the  said  defendant  company  in  the 
manner  hereinafter  described.  That  on  the  9th  day  of  November, 
A.  D.  1898,  her  decedent,  by  and  through  the  defendant  John  H.  Pope, 
who  claimed  and  still  claims  to  have  acted  in  said  matter  for  said  dece- 
dent, paid  to  said  R.  L.  Brown  and  J.  0.  Brown,  agents  of  said  defend- 
ant company  as  aforesaid,  the  sum  of  $3630.88  in  full  satisfaction  of 
the  said  note  to  the  said  defendant  company  for  $3000  and  accrued  in- 
terest thereon,  as  claimed  by  the  defendant  company.  Plaintiff  further 
alleges,  that,  at  the  date  of  the  payment  to  said  defendant  company  of 
the  said  $3630.88,  her  decedent  was  only  indebted  to  the  said  defendant 
company  in  the  sum  of  $1175  with  legal  interest  thereon  at  10  per  cent 
per  annum  from  date  said  sum  was  borrowed  from  said  defendant  com- 
pany, which  was  the  23d  day  of  January,  1894,  to  the  date  of  said  pay- 
ment, which  said  interest  amounted  to  $556.27,  which  amount  of  in- 
terest was  for  four  years  and  268  days  at  10  per  cent  on  the  said  amount 
of  $1175.  This  amount  of  interest  added  to  the  principal  sum  which 
her  decedent  owed  to  the  said  defendant  company  made  her  decedent's 
entire  indebtedness  to  said  defendant  company  amount,  on  said  date  of 
pa3rment,  to  $1731.27.  And  plaintiff  alleges  that  as  to  the  difference 
between  this  sum  and  the  amount  which  her  decedent  paid  to  the  said 
defendant  company,  which  amount  was  $3630.88,  which  difference 
amounted  to  the  sum  of  $2455.88,  that  the  same  was  usurious  interest, 
and  this  she  is  ready  to  verify.  Lucy  Cassidy,  Administratrix  of  the 
Estate  of  Sarah  J.  Cassidy,  Deceased.  Sworn  to  and  subscribed  before 
me  on  this  the  14th  day  of  Dec.,  A.  D.  1900.  Jas.  P.  Hart,  Clerk  Dist 
Court  Travis  Co. 

"6.  Plaintiff  further  alleges  that  the  entire  amount  of  interest  paid 
by  her  decedent  as  aforesaid  to  the  said  defendant  company,  on  the 
above  recited  usurious  contracts  and  notes,  was  $2455.88,  which  amount 
includes  the  legal  as  well  as  the  usurious  interest  collected  thereon  by  the 
said  defendant  company  as  aforesaid.  Wherefore  she  says  that  the  said 
defendant  company  having  collected  of  and  from  her  decedent  the  above 
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amonnt  of  usxiTious  interest,  as  well  as  the  legal  interest,  she  prays  the 
court  to  give  her  judgment  for  the  recovery  of  double  the  sum  of  the 
entire  amount  of  interest  collected  from  her  decedent  by  the  said  de- 
fendant company  on  the  said  usurious  contracts  as  aforesaid,  and  which 
amount  so  prayed  for  is  $5911.76,  and  for  which  sum  of  money  she  asks 
judgment  against  the  said  defendant  company,  tlie  Scottish-American 
Mortgage  Company,  Limited. 

"7.  Plaintiff  further  alleges  that  the  recital  in  the  heretofore  men- 
tioned deed  of  trust  securing  the  note  for  $3000  given  by  her  decedent 
to  the  defendant  company,  wherein  it  states  ^that  to  the  extent  of  $626.83 
the  same  is  given  to  reimburse  said  company  for  taxes  and  insurance 
paid  by  said  company  for  her,  decedent,  on  the  property  conveyed  in 
said  deed  of  trust,'  is  untrue,  and  that  in  truth  and  in  fact,  and  she 
alleges  it  to  be  a  fact,  that  her  decedent  paid  for  herself,  all  taxes  and 
insurance  on  the  said  property  from  the  date  of  the  first  contract  and 
loan  heretofore  set  out,  to  the  date  of  the  final  settlement  with  the  de- 
fendant company  on  the  said  contracts,  and  that  her  decedent  owed  said 
company  nothing  on  account  of  taxes  and  insurance  paid  on  said  property 
at  the  date  when  said  deed  of  trust  was  made.  Wherefore,  she  says  that 
the  said  sum  of  $326.83  contained  in  said  note  for  $3000  consisted  of 
and  was  a  part  of  the  usurious  interest  charged  against  and  collected 
from  her  decedent  by  the  said  defendant  company  in  the  manner  here- 
tofore set  out  in  this  petition. 

"8.  Plaintiff  alleges  that  on  or  about  the  date  of  the  execution  of 
the  deed  of  trust  for  $3000  dated  July  10,  1897,  she  received  a  letter 
from  defendant  company  admitting  that  her  indebtedness  to  said  com- 
pany as  aforesaid  was  $2000,  which  letter  is  now  in  possession  of  plain- 
tiff and  will  be  produced  on  the  trial  of  this  case. 

"9.  Plaintiff  further  alleges  and  represents  to  the  court  that  on  the 
11th  day  of  November,  1898,  which  was  two  days  after  the  final  pay- 
ment to  the  said  defendant  company  as  aforesaid,  the  said  defendant 
company,  by  and  through  its  agent,  executed  to  her  decedent  a  release 
of  all  indebtedness,  and  the  same  is  now  of  record  in  book  153,  page  622, 
of  the  records  of  Travis  County,  Texas,  and  the  said  release  recites  that 
the  same  releases  the  heretofore  mentioned  notes  and  deeds  of  trust  for 
the  respective  sums  of  $2000,  $3000,  and  $3000. 

"10.  Plaintiff  further  alleges  that  on  the  9th  day  of  November,  1898^ 
the  said  defendants  R.  L.  Brown  and  J.  G.  Brown  and  J.  H.  Pope  and 
J.  B.  Pope  procured  to  be  executed  two  certain  instruments,  one  pui- 
porting  to  be  a  promissory  note  for  the  sum  of  $4050,  of  date  November 
9, 1898,  bearing  interest  from  date  at  the  rate  of  8  per  cent  per  annum, 
interest  payable  annually,  and  in  case  the  interest  was  not  paid  promptly 
when  due,  to  become  as  principal  and  bear  interest  at  the  rate  of  8  per 
cent  per  annum,  and  also  reciting  that  in  case  said  note  was  placed  in 
the  hands  of  an  attorney  for  collection  or  in  case  legal  proceedings  be- 
came necessary  to  collect  said  note,  that  an  additional  10  per  cent  on  the 
amount  due  would  be  paid;  and  further,  in  case  of  default  in  any  of 
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the  interest  pa3nnent8  when  same  should  become  due^  that  the  entire 
indebtedness  on  said  note  should  become  due  and  payable  at  the  option 
of  the  holder  thereof;  the  said  note  purported  to  be  made  payable  to 
Sarah  J.  Cassidy,  plaintiff's  decedent,  and  the  otJier  instrument  pur- 
porting to  be  a  deed  of  trust  on  the  south  one-half  and  fractional  part 
of  three  feet  off  the  north  one-half  of  lot  No.  6  in  block  No.  70,  in  the 
oity  of  Austin,  Texas,  said  deed  of  trust  purporting  to  have  been  given 
to  secure  the  payment  of  the  aforesaid  note  for  $4050,  and  both  of  said 
instruments  purporting  to  have  been  signed  and  executed  by  plaintiff's 
-decedent,  Sarah  J.  Cassidy.  That  the  said  deed  of  trust  is  of  record  m 
hook  161,  page  398,  of  the  mortgage  records  of  Travis  County,  Texas, 
to  which  reference  is  here  made.  That  among  other  things  the  said 
•deed  of  trust  recites  that  the  same  was  given  to  secure  the  payment  of 
the  said  note  for  $4050,  and  that  said  note  was  made  and  executed  for 
ihe  purpose  of  subrogating  and  liquidating  the  said  last  mentioned  note 
and  deed  of  trust  for  $3000  held  by  the  Scottish-American  Mortgage 
Oompany,  Limited.  That  the  said  defendants  J.  H.  Pope  and  J.  B. 
Pope  claim  to  have  purchased  the  said  purported  note  for  $4050  from 
the  said  S.  J.  Cassidy,  plaintiflPs  decedent,  in  due  order  of  trade  in  the 
following  manner,  to  wit:  They  claim  to  have  paid  for  the  said  Sarah 
J.  Cassidy,  plaintiff's  decedent,  and  at  her  r^uest,  the  sum  of  $3630.88 
to  the  said  E.  L.  Brown  and  J.  G!  Brown,  agents  of  the  said  defendant 
company  as  aforesaid,  in  extinguishment  and  settlement  in  full  of  the 
debt  claimed  by  them  to  be  due  from  the  said  Sarah  J.  Cassidy  to  the 
•said  defendant  company  on  the  said  note  and  deed  of  trust  for  $3000. 
And  the  difference  between  the  said  amount  of  money  which  they  paid 
to  the  said  defendant  company  and  the  face  of  the  said  note  for  $4050, 
which  difference  was  $419,113,  they  claim  to  have  placed  in  the  American 
National  Bank  of  Austin,  Texas.  That  at  the  time  the  said  J.  H.  Pope 
and  J.  B.  Pope  purchased  said  note  as  aforesaid,  they  were  acting  as 
the  agents  of  and  for  the  said  Lula  C.  Templeton,  defendant,  who  is  the 
•daughter  of  the  said  J.  H.  Pope,  and  for  whom  they  claim  to  have  pur- 
chased said  note.  That  the  said  Lula  C.  Templeton,  defendant  herein, 
now  claims  to  be*  the  owner  and  holder  of  the  said  note  for  $4050. 
Wherefore  plaintiff  says,  that  to  the  best  of  her  knowledge  and  belief, 
that  the  said  two  instruments,  to  wit,  the  said  note  for  $4050  and  the 
deed  of  trust  to  secure  same,  nor  either  of  them,  were  ever  signed  or 
executed  by  her  decedent,  nor  by  anyone  duly  authorized  to  sign  or 
■execute  the  same  for  her,  and  that  the  same  were  wholly  without  con- 
sideration to  her  decedent  and  this  she  is  ready  to  verify.  Lucy  Cassidy, 
Administratrix  of  the  Estate  of  Sarah  J.  Cassidy,  Deceased.  Subscribed 
-and  sworn  to  before  me,  on  this  the  14th  day  of  December,  1900.  Jas. 
P.  Hart,  Clerk  Dist.  Ct.  Travis  Co.,  Texas.     [Seal.] 

"Wherefore,  plaintiff  prays  that  said  instruments  be  declared  null 
«nd  void,  and  that  the  same  be  canceled  to  remove  the  cloud  thereby 
placed  on  the  title  to  the  property  belonging  to  her  decedent's  estate. 

"11.    For  further  plea  herein,  plaintiff  says  that  in  the  event  the 
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above  and  foregoing  plea  of  non  est  factum  be  not  established  or  sus- 
tained on  the  final  hearing  hereof,  then  and  in  that  event,  she  says  thai 
said  note  for  $4050  and  the  deed  of  trust  to  secure  the  same,  as  hereto* 
fore  set  out  and  described,  having  been  given  and  executed  for  the  pur- 
poses as  recited  in  said  deed  of  trust,  namely,  to  take  up,  subrogate^ 
and  extinguish  the  said  usurious  contract  last  made  and  entered  into- 
by  and  between  plaintiflf's  decedent  and  the  Scottish-American  Mort* 
gage  Company,  Limited,  whereby  her  decedent  was  to  pay  the  said  de* 
fendant  company  the  amount  of  the  said  note  for  $3000,  and  the  accrued 
interest  thereon;  that  the  said  note  for  $4050  became  tainted  with  and 
contained  the  usurious  interest  heretofore  charged  against  the  said  note- 
for  $3000,  and  was  but  a  continuation  of  the  s^d  \isurious  contract 
heretofore  recited  and  referred  to.  That  the  said  J.  H.  Pope  and  J.  B. 
Pope  well  knew  this  at  the  time  they  paid  the  sum  of  $3630.88  to  the? 
said  defendant  company  as  aforesaid,  and  the  said  J.  H.  Pope  and  J.  B. 
Pope,  acting  as  the  agents  of  the  said  Lulu  C.  Templeton  in  the  pur- 
chase of  said  note  for  $4050  as  aforesaid,  the  said  Lula  C.  Templetoa 
had  knowledge  of  the  fact  that  the  said  note  for  $4050  contained  and 
was  tainted  with  the  aforesaid  usury  at  the  time  she  purchased  the  said 
note  as  aforesaid.  Wherefore,  plaintiff  says  that  the  said  J.  H.  Pope 
and  J.  B.  Pope  having  in  the  manner  aforesaid  paid  for  her  decedent 
the  said  sum  of  $3630.88  to  the  said  defendant  company,  and  which 
sum  included  and  contained  the  said  amount  of  $2455.88  usurious  in- 
terest paid  in  the  manner  aforesaid  by  her  decedent  to  the  said  defend- 
ant company,  and  this  said  amount  of  $2455.88  usurious  interest  having 
been  included  and  made  a  part  of  the  principal  in  the  said  note  for 
$4050,  the  said  note  for  $4050  became  and  is  a  usurious  note,  and  there- 
fore void ;  and  the  said  J.  H.  Pope  and  J.  B.  Pope  and  Lula  C.  Temple- 
ton  having  had  knowledge  of  this  fact  at  the  time  when  they  purchased 
said  note  in  the  manner  aforesaid,  have  forfeited  their  right  to  collect 
any  interest  on  said  note  or  the  amount  of  usury  contained  in  said  note,, 
and  can  only  collect  the  amount  of  principal  actually  owing  on  said 
note  by  plaintiflf's  decedent,  which  amount  of  principal,  plaintiff  alleges,, 
is  $1175,  and  of  this  she  prays  judgment  of  the  court. 

"12.  Plaintiff  further  alleges  and  shows  to  the  court  that  her  de- 
cedent, for  many  years  before  her  death  and  from  a  time  antedating  the- 
banning  of  the  transactions  set  forth  in  this  petition  and  extending 
through  the  entire  time  embraced  by  said  transactions,  was  in  a  state  of 
feeble  and  precarious  health ;  that  she  was  subject  to  frequent  spells  of 
nervous  prostration;  that  said  long  continued  ill  health  had  seriously 
affected  her  mind  to  such  an  extent  that  she  was  really  incapacitated  to 
manage  and  attend  to  her  own  affairs,  and  was,  during  the  time  when  the 
above  recited  transactions  took  place,  of  unsound  mind. 

^'Wherefore,  all  the  foregoing  premises  considered,  plaintiff  prays  that 
at  the  final  hearing  hereof  she  have  a  judgment  against  the  said  Scot- 
tish-American Mortgage  Company,  Limited,  and  R.  L.  Brown  and  J. 
(rordon  Brown,  defendants,  in  the  sum  of  $5911.76,  and  for  which  she 
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may  have  fier  execution.  For  a  judgment  against  the  said  J.  H.  Pope 
And  J.  B.  Pope  and  Lula  C.  Templeton  canceling  the  said  note  for  $4050 
And  the  deed  of  trust  given  to  secure  the  same,  to  both  of  which  instru- 
ments the  plea  of  non  est  factum  has  been  made  heretofore  in  this  peti- 
tion. In  the  event,  however,  that  the  said  plea  of  non  est  factum  be  not 
proven  or  sustained  by  the  court  at  the  final  hearing  hereof,  then  in  that 
-event  she  prays  for  a  judgment  against  the  said  J.  H.  Pope  and  J.  B. 
Pope  and  Lula  C.  Templeton,  canceling  so  much  of  said  note  for  $4050 
AS  contains  and  consists  of  the  usury  heretofore  pleaded,  which  usury  is 
in  amount  $2455.88,  and  in  that  event  the  said  J.  H.  Pope  and  J.  B. 
Pope  and  Lula  C.  Templeton  be  allowed  judgment  on  said  note  only  for 
the  amount  of  principal  which  her  decedent  owes  on  said  note  after  the 
said  usury  has  been  deducted  therefrom,  which  amount  of  principal  is 
-$1175.  For  a  judgment  against  each  and  all  of  the  defendants  herein 
for  all  costs  in  this  behalf  expended,  and  for  such  other  and  further  re- 
lief as  to  the  court  she  may  seem  entitled,  either  in  law  or  equity,  and 
for  all  of  which  she  shall  ever  pray.'^ 

The  defendant  company  demurred  generally  to  the  foregoing  amended 
petition,  and  also  specially  excepted  to  the  same  upon  the  ground  that 
the  averments  setting  up  usury  did  not  state  that  the  contract  of  usury 
was  in  writing.  Another  special  exception  is  that  it  is  not  alleged  in  the 
petition  that  plaintiff  has  ever  paid  any  part  of  usurious  interest  set  up 
or  any  part  of  the  principal.  And  another  exception  is  to  the  effect  that 
the  alleged  usury  contracts  and  payments  occurred  more  than  two  years 
prior  to  the  institution  of  this  suit.  Defendant  then  *  answers  that  all 
matters  of  debt  by  plaintiff^s  intestate  to  defendant  were  settled  and  de- 
termined and  the  amount  of  indebtedness  agreed  upon,  settled,  and  stated, 
and  decedent  became  bound  to  pay  the  debts  agreed  to  be  due,  and  her 
estate  and  plaintiff  are  estopped  from  disputing  the  agreements  so  made. 

Defendant  also  sets  up  estoppel  of  averments  in  original  petition.  De- 
fendant pleads  statute  of  limitation  in  bar  to  the  suit. 

Brown  and  Brown  filed  a  general  demurrer  to  the  petition,  and  a  gen- 
eral d^al. 

Plaintiff  demurred  generally  to  the  answers  of  defendant  company 
And  of  the  Browns,  and  specially  claims  that  the  petition  does  allege 
that  the  usurious  contract  was  in  writing.  Other  special  exceptions  are 
set  up,  which  need  not  be  noticed  at  this  time.  Plaintiff  denied*  gener- 
ally the  matters  of  defense  set  up  by  the  defendant  company. 

Lula  C.  Tmpleton  by  first  amended  answer  and  cross-bill,  filed  Jan- 
Tiary  22,  1901,  demurs  generally  to  the  petition,  and  makes  some  special 
exceptions  which  need  not  be  noticed.  She  denied  generally  the  peti- 
tion ;  and  by  special  answer  averred  that  about  the  8th  day  of  November, 
1898,  Sarah  J.  Cassidy  executed  and  put  in  circulation  her  promissory 
note  of  that  date  for  $4050,  payable  to  her  order,  four  years  after  date, 
in  gold,  bearing  8  per  cent  interest  per  annum,  in  which  it  is  stipulated 
that  the  interest  be  paid  annually,  and  if  not  paid  when  due,  the  interest 
to  become  principal  and  as  principal  to  bear  a  like  rate  of  interest,  and 
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the  note  to  become  due  and  payable  at  the  option  of  the  holder, — ^pro- 
viding for  payment  of  attome/s  fees,  if  placed  in  the  hands  of  ap.  attor- 
ney for  collection,  to  pay  additional  10  per  cent  on  the  note.  And  to 
better  secure  the  note  she  executed  trust  deed  conveying  to  trustee  R.  J. 
Hill  certain  part  of  lot  described ;  that  on  the  day  of  its  execution,  she, 
Sarah  J.  Cassidy  indorsed  the  note  in  blank,  so  making  it  payable  to 
bearer,  and  that  thereafter  she,  Lula  C.  Templeton,  before  maturity,  pur- 
chased the  note  in  good  faith,  in  due  course  of  trade,  for  a  valuable  con- 
sideration, withont  notice  of  any  infirmities  or  defenses  now  set  up  in 
plaintifPs  petition,  whereby  she,  Mrs.  Templeton,  became  an  innv>cent 
purchaser  of  the  note.  She  further  shows  that  she  is  entitled  to  $168.20 
taxes  she  was  compelled  to  pay  to  the  city  of  Austin. 

It  is  alleged  that  she  was  compelled  to  resort  to  legal  proceedings  to 
collect  the  note^  and  did  so,  whereby  the  additional  10  per  cent  stipulated 
in  tiie  note  became  due  and  payable;  that  Mrs.  Cassidy  died,  and  tiie  note 
dnly  authenticated  as  a  claim  against  her  estate,  Including  interest,  at- 
torney's fees,  and  taxes  paid,  amounting  to  $5339.47,  was  presented  to 
plaintiff  Lucy  for  approval,  and  she  refused  to  allow  it  and  indorsed  it 
disallowed  on  the  IStii  day  of  October,  1900.  It  is  further  averred  that 
Sarah  J.  Cassidy,  after  the  execution  of  the  said  note  and  deed  of  trust, 
conveyed  the  property  described  in  the  deed  of  trust,  and  the  vendee  is 
claiming  an  interest  in  the  same;  that  her  title  is  subordinate  to  the  lien 
of  Mrs.  Templeton.  Prayer  that  the  claim  and  lien  be  established 
against  the  estate  of  S.  J.  Cassidy  superior  to  the  claim  of  Lucy  Cassidy, 
and  that  judgment  be  certified  to  probate  court  for  observance. 

Plaintiff  demurred  generally  to  the  foregoing  cross-action,  and  spe- 
cially to  the  usury,  that  it  vitiates  the  contract  in  the  hands  of  an  inno- 
cent holder.  Other  objections  are  made  which  need  not  be  mentioned. 
She  also  pleads  non  est  factum  to  the  note  and  deed  of  trust,  and  the 
answer  is  sworn  to.  She  also  pleads  that  the  note  is  usurious  as  being 
2.  continuation  of  and  emanating  from  the  note  given  to  the  defendant 
mortgage  company,  and  is  void  as  to  all  interest,  though  held  by  an  in- 
nocent purchaser.  Wherefore,  she  says  that  Mrs.  Templeton  is  only 
entitled  to  recover  the  principal  of  the  note,  if  anything  at  all.  She  dis- 
putes the  right  to  collect  from  her  the  taxes  paid  on  the  property.  Other 
matters  are  set  up  which  need  not  be  noticed. 

Opinion, — ^It  is  insisted  by  appellant  Cassidy  that  the  court  erred  in 
sustaining  special  demurrer  of  the  defendant  company  to  the  first 
amended  original  petition  for  the  recovery  of  usurious  interest  claimed. 
The  action  of  plaintiff  is  founded  on  the  stateute,  article  3106,  which 
provides  for  the  recovery  of  double  the  amount  of  usurious  interest  paid 
on  contracts. 

We  have  no  diflSculty  in  deciding  that  averments  of  the  petition  set 
out  usurious  contracts,  ai^d  that  such  contracts  are  alleged  to  be  in  writ- 
ing; but  the  averments  of  the  petition  to  recover  the  same  fail  to  show 
that  plaintiff  paid  usury  to  the  defendant.    The  averment  on  the  sub- 
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ject  is  ^^and  plaintiff  further  alleges  that  her  decedent  settled  said  note 
for  $3000  to  the  said  defendant  company  in  the  manner  hereinafter  de- 
scribed. That  on  the  9th  day  of  November,  1898,  her  decedent,  by  and 
through  the  defendant  John  H.  Pope,  who  claimed  and  still  claims  to 
have  acted  in  said  matter  for  said  decedent,  paid  R.  L,  Brown  and  J.  6. 
Brown,  agents,  etc/' 

Besides  the  general  demurrer,  there  is  a  special  exception  by  the  com- 
pany in  its  first  amended  original  answer  in  the  following  language: 
"Plaintiff  sues  for  the  recovery  of  usurious  interest,  and  the  allegations- 
in  her  petition  show  that  she  has  never,  in  or  with  reference  to  the  con- 
tracts, notes,  and  mortgages  mentioned  in  her  petition  or  either  one  of 
them,  paid  any  part  of  the  interest,  usurious  or  otherwise^  or  any  part 
of  the  principal  or  anything  else  mentioned  or  provided  for  in  said  con- 
tracts. Wherefore,  defendant  prays  that  all  parts  of  said  petition  which 
pray  for  recovery  of  amount  claimed  as  usury,  be  stricken  out.*'  The 
court  sustained  demurrers  of  the  company  to  the  amended  petition. 

We  do  not  believe  the  court  erred  in  so  doing.  It  is  not  averred  dis- 
tinctly that  plaintiff's  decedent  did  in  fact  pay  any  interest.  It  is 
averred  that  Pope,  "who  claimed  and  still  claims  to  have  acted  in  said 
matter  for  decedent  paid,"  etc.  This  is  not  equivalent  to  an  allegation 
that  Pope  was  her  agent  in  the  payment;  that  distinct  act  seems  to  have 
been  purposely  avoided  in  the  plea.  It  had  to  be  sworn  to  by  plaintiff 
before  the  question  of  usury  could  be  inquired  into  on  the  facts.  Eev. 
Stats.,  art.  3107.  Whether  the  demurrer  be  general  or  special,  we  be- 
lieve there  was  no  error  in  sustaining  it. 

An  important  allegation  to  entitle  plaintiff  to  a  recovery  for  double 
the  interest  claimed — that  is,  the  payment  of  usury — ^was  omitted,  and 
in  such  case  it  can  not  be  held  that  the  petition  was  sufficient  as  against 
a  general  demurrer.  Chief  Justice  Gaines,  in  Telegraph  Company  v. 
Henry,  87  Texas,  168,  169,  says :  "The  rule  of  this  court  requires  that 
we  should  extend  to  the  averments  in  a  petition  every  reasonable  intend- 
ment as  against  a  general  demurrer;  ♦  ♦  ♦  but  it  was  certainly  not 
intended  by  the  rule  to  dispense  with  a  statement  in  logical  and  legal 
form  of  the  substajitive  issuable  facts  which  constitute  the  cause  of  ac- 
tion, as  required  by  the  statute."  See  also  Lewis  v.  Hatton,  86  Texas, 
534.  No  cause  of  action  being  set  up  against  the  defendant  company, 
none  was  set  up  against  the  Browns,  who  are  shown  to  be  its  agents. 

The  sixth  assignment  of  error  complains  of  the  action  of  the  court  in 
"overruling  the  plaintiff's  general  demurrer  and  special  exceptions  con- 
tained in  her  first  amended  original  answer  to  the  cross-action  of  the 
defendant,  Lula  C.  Templeton,  and  in  limiting  plaintiff  to  a  trial  oil 
the  questions  of  non  est  factum  and  failure  of  consideration."  The 
eighth  assignment  alleges  that  error  was  committed  in  not  sustaining  tiie- 
plaintiff's  "exceptions  contained  in  her  first  amended  original  answer  to 
the  cross-action  of  the  defendant  Lula  C.  Templeton."  The  answer  re- 
ferred to  contained  a  general  demurrer  and  about  eight  special  excep- 
tions ;  and  under  rule  26  and  a  long  ^ne  of  decisions,  these  assignments* 
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of  error  are  too  general  to  require  consideration,  especially  ad  they  are 
not  followed  in  appellant's  brief  by  propositions^  but  are  submitted  as 
propositions  within  themselves.  Keowne  v.  Love,  65  Texas,  163;  Rail- 
way V.  Bedeker,  67  Texas,  182;  Paschal  v.  Owen,  77  Texas,  583;  Rail- 
way V.  Downie,  82  Texas,  383 ;  Railway  v.  Donovan,  86  Texas,  378 ; 
Gregory  v.  Coleman,  3  Texas  Civ.  App.,  166;  Utley  v.  Smith,  32  S.  W. 
Bep.,  908. 

The  averments  of  the  Templeton  cross-action  show  that  the  estate  of 
Sarah  J.  Cassidy  is  liable  for  the  claim  sued  on,  and  that  she,  Sarah  J.,, 
conveyed  the  property  on  which  the  lien  is  sought  to  be  foreclosed  ta 
Lucy  Cassidy.  In  such  case,  it  was  proper  to  make  Lucy  a  party  to  the 
cro68-action  in  her  individual  capacity,  in  order  to  foreclose  the  lien  set 
np,  as  well  as  against  her  as  administratrix  to  establish  the  claim  against 
the  estate.  She  was  made  a  party  for  the  purpose  of  foreclosure* 
Schmeltz  v.  Carey,  49  fexas,  58. 

There  was  no  error  in  overruling  plaintiff's  exception  to  the  Temple- 
ton  does-action  seeking  to  collect  from  the  estate  certain  taxes  due  by 
the  estate  on  the  property,  which  had  been  paid  by  Mrs.  Templeton*  Nor 
was  there  any  error  in  permitting  C.  F.  Hill  to  testify  that  he,  as  a  notary 
public,  took  the  acknowledgment  of  Sarah  J.  Cassidy  to  the  deed  of 
trust;  nor  was  there  any  error  in  admitting  in  evidence  the  deed  of  trust 
60  authenticated  for  record. 

We  have  considered  every  assignment  of  error  presented  in  appellant's 
brief,  but  have  not  in  the  above  discussed  all  of  them,  and  do  not  deem 
it  necessary.  We  have  concluded  that  no  error  is  pointed  out.  There- 
fore the  judgment  of  the  lower  court  is  affirmed. 


Writ  of  error  refused. 


Afftrmed. 


K  F.  Beown  v.  Cht  Pope. 
Decided  November  20,  1001. 

1.—Tietpa8ft— Venue— Teoant-^Sublettins. 

Catting  and  removing  timber  from  plaintiff's  land  by  one  claiming  as  a  sub* 
tenant  under  a  lessee  of  plaintiff  wbo  bad  not  consented  to  the  subletting,  was 
a  trespass  on  which  suit  could  be  brought  in  the  county  where  it  was  committed 
thongh  defendant  resided  in  another. 
t— Trespass— Cutting  Timber— Damages. 

A  trespasser  catting  and  removing  timber  from  the  land  of  another  is  liable 
in  damages  for  the  value  of  the  wood  in  its  converted  condition. 

Appeal  from  the  County  Court  of  Palls.     Tried  below  before  Hon. 
W.  E.  Hunnicutt. 

T.  A.  Blair  and  Z.  /.  Harlan,  for  appellant. 

WQey  C.  Jones  and  Rice  &  Bartlett  for  appellee. 

VoL  27  Clvll—lS. 
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COLLABD,  Associate  Justice. — The  nature  and  result  of  this  suit 
is  correctly  stated  in  appellant^s  brief,  as  follows:  On  January  12, 
1900,  appellee  sued  appellant  in  the  Justice  Court,  Precinct  No.  5,  of 
Falls  County  for  $182  for  the  alleged  ^^tort  and  trespass  in  cutting  and 
carrying  away*'  from  his  premises  104  cords  of  wood,  of  the  alleged 
value  of  $1.75  per  cord.  In  due  order  of  pleading,  defendant  filed  in 
said  Justice  Court  his  plea  of  privilege  to  be  sued  in  the  county  and 
precinct  of  his  residence,  McLennan  County,  which  being  overruled,  a 
trial  was  had  in  said  court  which  resulted  in  a  judgment  against  appel- 
lant for  $78.  From  this  judgment  he  appealed  to  the  County  Court 
of  said  county.  On  trial  in  said  County  Court  and  in  due  order  of 
pleading,  he  again  presented  his  said  plea  of  privilege,  which  was  again 
overruled,  to  which  he  duly  excepted,  and  a  like  judgment  for  $78  was 
rendered  against  him  in  said  County  Court,  from  which  last  judgment 
he  prosecutes  this  appeal  on  statement  of  facts  and  assignments  of 
errors. 

In  the  fall  of  1897  plaintiff  below  leased  to  one  A.  J.  Harper  21  acres 
of  cultivated  land  in  Falls  County,  and  in  a  few  days  thereafter  leased 
2()^  acres  of  woodland  in  the  same  county,  each  lease  to  run  two  years 
from  January  1,  1898.  The  21  acres  of  cultivated  land  were  leased  for 
$80,  and  for  the  26%  acres  of  woodland,  Harper  was  to  clear  it,  fence 
it  with  three  strands  of  wire,  and  put  it  in  a  state  of  cultivation,  for 
which  the  tenant  was  to  have  all  the  wood  cut  from  it  and  all  the  pro- 
duce raised  upon  it  during  the  term.  PlaintifE  shortly  after  this  moved 
to  the  Indian  Territory,  and  did  not  return  to  Texas  until  late  in  Octo- 
ber or  near  the  first  of  November,  1899.  In  his  absence,  and  without 
his  consent.  Harper  sublet  the  26V^  acres  to  R.  F.  Brown,  who  cut  the 
wood  from  same,  but  did  not  clear  it,  fence  it,  nor  put  it  in  a  state  of 
cultivation.  He  moved  the  wood  to  Rosenthall,  in  McLennan  County, 
where  he  resided,  and  corded  it  up  for  use  in  running  his  gin.  When 
plaintiff  returned  to  Texas  he  found  the  wood  so  corded,  and  demanded 
payment  for  it  from  Brown,  who  refused  to  pay  for  it,  as  he  had  bought 
the  lease  from  Harper  in  consideration  of  an  account  due  him  by  Har- 
per. Pope  was  not  consulted,  and  knew  nothing  of  the  subletting  of 
the  land  to  Brown  until  about  a  month  before  his  return  from  the  Ter- 
ritory, and  at  that  time  the  wood  had  been  cut  and  placed  in  Brown*s 
ginyard  at  Bosenthall. 

Opinion, — 1.  The  court  below  overruled  defendant's  plea  of  privi- 
lege, and  it  was  not  error.  The  statute  as  to  venue  provides  that  suits 
in  courts  of  justices  of  the  peace  shall  be  commenced  in  the  coimty  and 
precinct  in  which  the  defendant  resides  (Revised  Statutes,  article  1556), 
except  in  certain  cases  named,  and  one  of  the  exceptions  is  in  case  of 
suits  for  damages  for  torts,  which  may  be  brought  in  the  coxmty  and 
precinct  in  which  the  injury  is  inflicted.  Defendant  can  not  claim  that 
he  was  acting  under  contract  rights  in  cutting  and  taking  the  wood  of 
plaintiff  from  his  land.     He  did  not  succeed  to  the  rights  of  Harper 
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under  his  contract  with  Pope,  the  plaintiff,  because  Harper  could  not 
sublet  the  premises  without  the  consent  of  his  landlord.  The  statute 
expressly  prohibits  the  subletting  of  leased  premises  without  the  con- 
fient  of  the  landlord.  Bev.  Stats.,  art.  3250.  So  it  must  be  held  that 
Brown  had  no  rights  as  a  tenant  on  the  premises  of  plaintiff,  and  was 
in  the  attitude  of  a  stranger  to  plaintiff  and  to  the  contract  of  lease,  and 
in  assuming  to  cut  plaintiff's  timber  and  remove  it  committed  a  tort. 
The  relation  of  landlord  and  tenant  was  forfeited  by  Harper  when  he 
sublet  the  premises,  and  Brown  at  no  time  was  tenant  of  plaintiff.  Hall- 
way V.  Settegast,  15  S.  W.  Kep.,  230. 

2.  In  proof  of  damages  it  was  not  erroneous  to  admit  proof  of  the 
Talue  of  the  wood  as  cut  and  removed  to  Hosenthall.  The  measure  of 
damages  in  case  of  the  taking  of  timber  by  a  trespasser  is  the  value  of 
the  wood  in  its  converted  condition.  In  Railway  v.  Starr  it  was  cor- 
rectly decided  that  when  timber  is  cut  and  made  into  crossties  without 
the  consent  of  the  owner,  the  owner  can  recover  of  an  innocent  pur- 
chaser the  value  of  the  timber  in  the  condition  it  was  when  received 
from  the  trespasser.  "The  wood  at  all  stages  of  the  conversion  was 
the  property  of  plaintiff." 

3.  The  evidence  amply  sustains  the  verdict  as  to  liability  of  defend- 
ant and  amount. 

The  judgment  of  the  lower  court  is  aflOrmed. 

Affirmed. 


A.  L.  C.  HuBST  V.  MosE  Benson. 

Decided  November  20,  1901. 

l—Seconventioii— Distinct  Claims— Tort  and  Contract. 

A  tenant's  plea  in  reconvention  to  an  action  for  rent  was  not  subject  to  de- 
murrer because  it  joined  a  claim  under  contract  with  the  landlord  for  clearing 
land  ^ith  one  for  damages  for  wrongfully  suing  out  a  distress  warrant. 

l—Dittiesa— Damage— Neglect  of  OflElcer. 

If  property  levied  on  was  injured  in  the  possession  of  the  officer  by  his  neg- 
lect, plaintiff  who  had  wrongfully  sued  out  the  distress  warrant  under  which  it 
was  seized,  was  liable  therefor. 

^--Contract— Pleading— Special  Exception. 

See  allegations  of  claim  under  contract  for  clearing  land,  held  subject  to 
special  exception  for  not  showing  when  the  contract  was  made  or  performed. 

1— Evidence — Pleading. 

Evidence  irrelevant  to  any  issue  presented  by  the  pleadings  is  inadmissible. 
9.— Same. 

Defects  in  pleading  should  be  taken  advantage  of  by  demurrer,  and  not  by 
objection  to  the  evidence. 
6.— Oral  Charge — Exception — ^Requested  Instmctions. 

The  statute  requiring  the  charge  of  the  court  to  be  in  writing  is  only  direc- 
tory, and  it  is  not  ground  for  reversal  that  it  was  oral  unless  it  appears  that 
injury  resulted  and  exception  was  made  at  the  time;   but  the  rejection  of  a 
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proper,  requested,  written  instruction  is  ground  for  reversal  when  the  court's 
charge,  being  oral,  is  not  in  the  record,  and  therefore  does  not  appear  to  have 
covered  the  point. 

Appeal  from  the  Comity  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

J.  B.  Scarborough  and  R.  A.  Word,  for  appellant 

H,  P.  Jordan,  for  appellee. 

COLLARD,  Associate  Justice. — ^Appellee  accepts  appellant's  state- 
ment of  the  nature  and  result  of  the  suit,  as  follows : 

"This  is  a  suit  by  appellant  against  appellee  for  rent,  aided  by  dis- 
tress proceedings,  in  which  it  is  alleged  that  defendant  is  liable  to  plain- 
tiff for  rent  one-half  of  cotton  and  one-third  of  com  and  potatoes  raised 
by  defendant  on  plaintiff's  farm  for  year  1900,  of  value  $210,  and 
prayer  for  judgment  for  said  amount,  foreclosure  of  his  landlord's  lien, 
and  for  judgment  on  defendant's  replevy  bond,  for  costs,  etc. 

"Defendant  pleaded  general  denial,  and  specially,  by  way  of  plea  in 
reconvention,  that  plaintiff  contracted  with  him  to  grub  and  clear  land 
at  $4  per  acre;  that  he  grubbed  and  cleared  thirteen  acres  of  land,  for 
which  he  asks  judgment.  He  also  pleads  specially  that  the  distress 
warrant  was  sued  out  \\Tongfully  and  unjustly  and  that  his  potatoes 
were  frostbitten  and  damaged  soon  after  levy,  and  asks  for  $100  dam- 
ages. Defendant  admits  in  his  pleadings  the  rental  contracts  and  his 
liability  for  r^t,  as  alleged  by  plaintiff. 

"Plaintiff  filed  supplemental  petition,  containing  exceptions  to  de- 
fendant's plea,  general  denial,  and  special  answer  that  if  potatoes  were 
damaged  it  was  on  account  of  defendant's  own  negligence  in  not 
properly  covering  same  when  he  left  them  in  the  field.  Also  that  if 
potatoes  were  damaged,  it  was  after  levy,  the  same  were  in  possession 
of  oflScer,  and  plaintiff  had  no  control  over  them  and  not  liable  for 
negligence  of  officer ;  and  further  that  defendant  had  replevied  the  prop- 
erty at  full  value,  and  was  estopped  from  claiming  damage  for  injury 
to  said  property. 

"Trial  by  jury  and  verdict  in  favor  of  plaintiff  for  $34.13,  and  judg- 
ment entered  thereon.  Motion  for  new  trial  overruled,  plaintiff  ex- 
cepts, and  now  brings  the  case  to  this  court  for  revision." 

The  statement  above  that  "plaintiff  contracted  with  him  to  grub  and 
clear  land,"  etc.,  should  read,  "contracted  with  him  that  defendant  was 
to  grub,"  etc.  Defendant  pleaded  in  reconvention  that  he  rented  from 
one  Heaton  certain  28  acres  of  land  for  the  year  1900,  for  which  he, 
Benson,  agreed  to  pay  as  rent  a  part  of  the  crop  raised;  that  in  1900 
Heaton  sold  his  interest  in  the  crop  to  Hurst,  and  Benson  acknowledged 
Hurst  as  his  landlord ;  and  he,  Benson,  was  carrying  out  in  every  par- 
ticular his  contract,  the  contract  he  had  made  with  Heaton,  when  on  a 
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Tery  cold  day  Hurst,  without  cause,  maliciously,  wrongfully,  and  un- 
justly sued  out  a  writ  of  distress,  "distressing'^  his  ungathered  crop  at 
a  season  when  it  demanded  his  careful  attention ;  that  by  reason  of  the 
execution  of  said  distress  warrant,  staying  his  hands  from  protecting 
his  ungathered  crop,  the  frost  damaged  said  crop  in  a  sum  not  less  than 
$100. 

That  on  the  day  of ,  this  reconvener  and  other  parties 

entered  into  an  agreement  with  A.  C.  L.  Hurst  that  reconvener  Mose 
Benson  was  to  grub,  clear,  and  improve  the  lands  and  orchard  of  Hurst, 
for  which  Hurst  promised  and  was  liable  to  pay  Benson  $4  per  acre  for 
every  acre  so  grubbed  and  cleared ;  that  reconvener  did  grub,  clear  and 
improve  thirteen  acres  of  the  land  of  Hurst,  to  wit:  four  acres  of 
orchard  land,  and  about  nine  acres  of  field  land,  making  a  total  of 
thirteen  acres  of  land  grubbed,  cleared,  and  improved,  as  per  contract, 
for  which  reconvener  is  justly  entitled  to  the  sum  of  $52,  and  all  costs. 
"Wlierefore  reconvener,  defendant,  prays  for  judgment  over  against 
plaintiff  A.  L.  C.  Hurst  for  his  services  under  said  contract  in  the  smn 
of  $52 ;  for  damages  for  loss  of  potatoes  and  other  crop  caused  by  the 
wrong  and  unjust  execution  of  process  in  the  sum  of  $100.*' 

To  the  plea  in  reconvention  Hurst  demurred  generally,  and  especially 
excepted  upon  the  ground  that  it  was  vague,  imcertain,  confused  and 
duplicitous;  and  that  it  fails  to  set  out  in  logical  and  legal  form  any 
right  or  cause  of  action  against  plaintiff,  and  because  the  plea  sets  up 
two  separate  and  inconsistent  causes  of  action, — one  on  a  contract  to 
grub  and  clear  land,  and  the  other  malicious  acts  by  plaintiff,  and  for 
damages,  for  the  reason  that  an  action  upon  contract  and  one  for  tort, 
in  no  way  connected,  can  not  be  joined  in  one  action;  and  further  ex- 
cepting to  that  part  of  the  plea,  because  if  the  potatoes  were  damaged 
by  the  weather  it  was  after  the  writ  was  levied,  the  potatoes  being  in  the 
possession  of  the  officer  of  the  law,  and  plaintiff  is  in  no  way  bound  to 
protect  the  same,  and  had  no  right  to  interfere  with  the  officer's  posses- 
sion or  control,  and  if  the  plea  shows  any  right  of  action,  it  is  against 
the  officer  and  not  plaintiff;  and  further  excepting  to  the  plea  on  the 
alleged  contract  to  grub  and  clear  land,  because  it  fails  to  show  the  terms 
of  such  contract,  when  it  was  made,  when  it  was  to  be  performed,  and 
when  defendant  did  the  work  alleged,  and  because  it  is  so  indefinite, 
plaintiff  can  not  meet  it  with  answer  or  proof. 

Opinion. — We  find  no  error  in  the  ruling  of  the  court  on  plaintiff's 
exceptions  to  the  plea  in  reconvention,  which  was  to  the  effect  that  that 
plea  sets  up  two  separate  and  distinct  causes  of  action,  one  sounding  in 
tort  and  for  damages,  and  the  other  on  contract.  The  plea  reconvened 
for  damages  for  wrongfully  and  maliciously  suing  out  the  distress  war^ 
rant,  and  also  claimed  compensation  for  clearing  the  land  under  con- 
tract It  was  permissible  for  defendant  to  set  up  in  reconvention  dam- 
ages arising  from  the  unlawful  issuance  and  levy  of  the  writ.  It  grew 
out  of  the  suit,  was  incident  to  it,  and  though  it  was  for  uncertain  or 
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unliquidated  damages,  it  was  properly  set  up  in  defense.  Rev.  Stats.^ 
art.  755.  Such  practice  has  long  been  recognized  in  this  State  in  case 
of  wrongful  and  malicious  levy  of  writs.  The  other  claim  for  amount 
due  for  clearing  and  improving  the  land  was  also  permissible  under  our 
practice.  Rev.  Stats.,  art.  750.  The  pleas  so  set  up  in  such  case  would 
not  be  subject  to  the  exception  that  they  declared  on  matters  of  contract 
and  tort. 

2.  If  the  property  levied  on  was  so  neglected  by  the  officer  making^ 
the  levy  that  it  was  injured  and  depreciated  in  his  possession,  plaintiff 
would  be  liable  for  the  damages  so  caused,  and  such  damages  was  a 
proper  subject  of  plea  in  reconvention. 

3.  The  counterclaim  for  clearing  land  and  placing  it  in  a  state  of 
cultivation  was  subject  to  the  special  exceptions  urged  against  it.  It 
does  not  show  when  the  contract  was  entered  into,  nor  when  performed^ 
nor  when  it  was  to  be  performed.  The  special  exceptions  to  it  upon 
these  grounds,  should  have  been  sustained,  and  it  was  error  to  overrule 
them.  The  statute  already  referred  to  provides  that  the  plea  setting^ 
up  such  counterclaim  shall  state  distinctly  the  nature  of  the  several 
items  thereof,  and  shall  conform  to  the  ordinary  rules  of  pleading. 
Rev.  Stats.,  art.  751 ;  Peet  v.  Hereford,  1  App.  C.  C,  sec.  873 ;  Id.,  sec^ 
490. 

4.  We  do  not  see  the  object  or  the  relevancy  of  the  testimony  ad- 
mitted by  the  court,  over  plaintiff^s  objections,  that  plaintiff  got  112^ 
pounds  of  cotton  from  him  in  the  fall  and  had  never  settled  for  it* 
The  pleadings  lay  no  predicate  for  the  testimony,  and  it  was  not  legal 
evidence. 

5.  It  was  not  error  to  permit  defendant  to  testify  over  objection  of 
plaintiff  that  his  potatoes  were  frostbitten  and  decayed  after  they  were 
levied  upon.  If  the  plea  as  to  wrongfully  suing  out  the  writ  was  in- 
sufficient, it  should  have  been  taken  advantage  of  by  exception  to  it,, 
and  not  by  objection  to  the  testimony. 

6.  The  statute  requires  the  charge  of  the  court  to  be  in  writing, 
signed  by  the  judge;  but  this  is  only  directory,  and  an  oral  charge  is 
not  ground  for  reversal,  unless  it  appears  that  injury  resulted  there- 
from. Railway  v.  Dunlavy,  56  Texas,  256;  see  also  11  Texas,  585;  17 
Texas,  606,  428.  Besides,  it  must  be  excepted  to  at  the  time.  42 
Texas,  104.  The  better  practice  is  to  reduce  the  charge  to  writing,  so 
that  it  can  be  incorporated  in  the  record.  There  is  no  charge  in  the 
record  before  us.  We  cau  not  say  therefrom  that  the  court  gave  the 
jury  the  requested  charge,  that  unless  the  warrant  was  ''illegally  and 
unjustly  sued  out^'  defendant  could  not  recover  on  his  claim  for  dam- 
ages. Such  a  charge  was  requested  by  plaintiff  and  was  refused  by  the 
court.  It  should  have  been  given  on  the  claim  for  damages.  The  stat- 
ute requires  that  the  bond  for  the  writ  "shall  be  conditioned  that  plain- 
tiff will  pay  the  defendant  such  damages  as  he  may  sustain  in  case  such 
warrant  had  been  illegally  and  unjustly  sued  out.**  Rev.  Stats.,  art. 
3241.    Before  the  condition  of  the  bond  would  be  violated,  the  distress 
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warrant  must  have  been  both  illegally  and  unjustly  sued  out.     It  was 
error  to  refuse  the  requested  charge. 

We  have  examined  other  issues  presented  in  the  briefs  and  find  no 
other  error,  but  because  of  the  errors  above  pointed  out  the  judgment 
of  the  lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  T.  Pbnton  et  al.  v*.  Farmers  and  Merchants 
National  Bank. 

Decided  November  20,  1901. 

L— Judgment — Supenedeaa  Bond. 

Where  plaintiff  in  a  suit  to  recover  land  had  judgment  therefor  on  con- 
dition that  ne  pay  into  court  within  ninety  days,  for  the  uee  of  defendants,  a 
eertain  sum  of  money,  his  bond  on  appeal  in  double  the  amount  of  costs,  condi- 
tioned as  required  by  the  statute  (Revised  Statutes,  articles  1404,  1405),  was  a 
supersedeas  bond,  suspending  the  judgment  during  appeal,  though  not  given  for 
an  amount  double  the  sum  required  to  be  paid  as  a  condition  for  recovering  the 
land. 

1— Snperaedeaa— ^Conditional  Judgment— When  Taking  Effect. 

Where  a  judgment  for  recovery  of  land  on  condition  of  paying  a  certain 
sum  of  money  into  court  for  the  use  of  defendants,  within  ninety  days,  was 
suspended  by  appeal  with  supersedeas,  and  writ  of  error  applied  for  in  the  Su- 
preme Court  on  affirmance,  the  judgment  only  became  effective  on  the  refusal 
of  writ  of  error  by  that  court;  and  a  payment  of  the  money  into  court  within 
ninety  days  from  such  refusal  of  the  writ  of  error  was  in  time  to  save  plaintiff'a 
right  to  Uie  judgment  for  recovery  of  the  land. 

Appeal  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt. 

Fenton  and  Bomar  sued  the  bank,  and  appealed  from  a  judgment  ia 
fayor  of  defendant  on  demurrer. 

Bomar  &  Bomar,  for  appellants. 

Jno,  W.  Davis,  for  appellee. 

COLLARD,  Associate  Justice. — The  court  below  sustained  a  gen- 
eral demurrer  to  the  suit  of  plaintifiE  below,  appellant  in  this  court,  from 
which  this  appeal  is  taken.  The  suit  was  brought  in  the  District  Court 
of  McLennan  County  by  W.  T.  Fenton  and  D.  T.  Bomar  against  ap- 
pellee, the  Farmers  and  Merchants  National  Bank.  The  petition  shows 
that  on  the  3d  day  of  March,  1899,  the  defendant  bank  recovered  judg- 
ment in  the  District  Court  of  McLennan  County  against  plaintiff  Fen- 
ton, Joshua  A.  Graham,  and  Mrs.  Lucretia  Schuster  for  three-fourtha 
undivided  interest  in  certain  lands  in  Sterling  County,  upon  condition 
that  it  pay  into  ths  registry  of  the  court  for  the  use  and  benefit  of  said 
Fenton,  Graham,  and  Schuster,  within  ninety  days  from  the  date  of  the 
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judgment,  $9964.62,  with  interest  thereon  at  6  per  cent  per  annum 
from  the  date  of  the  judgment,  and  that  the  judgment  provided  as 
follows:  "It  is  further  ordered,  adjudged,  and  decreed  by  the  court 
that  in  the  event  the  plaintiflE,  the  bank,  ehall  fail  to  pay  said  sum  of 
money,  as  hereinbefore  provided,  within  the  time  prescribed,  together 
with  interest,  then  and  in  that  event  it  is  ordered,  adjudged,  and  de- 
-creed  that  the  plaintiff  [the  bank],  without  further  order  of  this  court, 
take  nothing  by  its  said  suit  against  defendants  W.  T.  Fenton,  J.  A. 
Graham,  and  Mrs.  Lucretia  Schuster,  and  that  said  defendants  recover 
of  and  from  said  plaintiff  all  costs  by  them  in  this  behalf  incurred,  and 
that  they  be  forever  quieted  in  their  title  and  possession  to  said  lands 
above  named,  as  against  the  plaintiff  in  this  suit;'*  that  both  parties 
appealed  from  the  judgment,  filing  appeal  bonds  to  the  Court  of  Civil 
Appeals  for  the  Third  Supreme  Judicial  District  of  Texas,  at  Austin; 
that  both  appeals  were  duly  presented,  and  the  Court  of  Civil  Appeals 
at  Austin  reversed  and  remanded  the  cause  on  the  3d  day  of  January, 
1900;  that  both  parties  filed  motions  for  a  rehearing,  and  the  motion 
by  Penton,  Graham,  and  Schuster  was  overruled,  and  the  motion  by 
the  bank  was  granted,  and  the  judgment  of  the  Court  of  Civil  Appeals 
theretofore  entered  was  set  aside,  and  judgment  of  the  District  Court 
duly  aflSrmed,  on  the  21st  day  of  March,  1900;  that  both  parties  to  the 
appeal  filed  in  the  Supreme  Court  of  the  State  separate  applications  for 
writs  of  error  to  the  judgment  of  the  Court  of  Civil  Appeals,  each  of 
•which  was,  by  the  Supreme  Court  of  the  State,  duly  refused  on  the 
•31st  of  May,  1900.  (Copies  of  the  judgments  referred  to  as  exhibits  are 
made  a  part  of  the  petition.) 

It  is  further  alleged  that  about  the  5th  day  of  March,  1899,  said 
•Graham  and  Mrs.  Schuster,  joined  by  her  husband,  conveyed  to  D.  T. 
Bomar  their  interests  in  the  lands  described  in  the  decree  of  the  Court, 
of  Civil  Appeals;  that  the  mandate  was  returned  and  filed  in  the  trial 
court  July  7,  1900,  and  the  money  referred  to  was  paid  to  the  clerk  of 
the  District  Court  of  McLennan  County,  B.  H.  Kendall,  and  by  him 
deposited  in  the  First  National  Bank  of  Waco,  certificate  of  deposit 
taken,  and  the  deposit  transferred  by  the  clerk  to  the  Waco  State  Bank 
of  Waco,  in  November,  1900,  where  it  is  now  standing  in  the  name  of 
the  present  clerk  of  the  court,  and  plaintiffs  have  refused  to  accept  the 
money;  that  on  the  17th  day  of  July,  1900,  the  defendant  bank  de- 
posited with  the  clerk  of  said  District  Court  the  sum  of  $10,785.50,  the 
amount  being  the  sum  provided  to  be  paid  by  said  decree,  with  interest 
to  said  date;  that  more  than  ninety  days  elapsed  between  the  rendition 
of  said  judgment  and  the  deposit  of  said  money,  and  more  than  ninety 
days  between  the  affirmance  of  said  judgment  by  the  Court  of  Civil  Ap- 
peals and  the  deposit  of  said  money,  but  less  than  ninety  days  elapsed 
between  the  refusal  of  the  writ  of  error  by  the  Supreme  Court  and  the 
pajment  of  said  money  into  court. 

It  is  then  alleged  that  oetitioners  are  the  owners  of  the  title  and  in 
possession  of  the  said  land  described  in  said  judgment;  that  defendant 
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claims  to  be  the  owner  and  entitled  to  the  possession  of  the  land  under 
said  judgment,  and  has  obtained  from  the  clerk  of  said  District  Court 
a  writ  of  possession  for  the  land  and  is  about  to  place  it  in  the  hands 
of  the  sheriff  of  Sterling  County,  who  will  undertake  to  execute  the 
««ne  and  oust  plaintiff  from  the  possession  of  the  premises.  Prayer 
for  judgment  quieting  plaintiffs  in  the  title  and  possession  of  the  land, 
and  for  injunction"  restraining  defendant  from  executing  said  judg- 
ment, and  such  other  relief,  etc. 

The  court  below  sustained  a  general  demurrer  to  the  foregoing  peti- 
tion as  before  stated,  and  plaintiffs  refusing  to  amend,  judgment  was 
rendered  in  favor  of  the  bank  that  it  go  hence  and  recover  its  costs, 
etc.,  from  which  plaintiffs  have  appealed. 

The  original  judgment  was  that  the  bank  recover  of  W.  T.  Fenton, 
Joshua  A.  Graham,  and  Lucretia  Schuster  an  undivided  three-fourths 
of  the  land  upon  condition  that  it  pay  into  court  in  ninety  days 
$9964.62;  and  the  bank  at  the  -same  time  recovered  judgment  against 
D.  T.  Bomar,  A.  N.  and  N.  Schuster,  A.  Judson  Cole,  Mrs.  Luda  Cole, 
and  Florence  King  on  their  disclaimers.  The  disclaimers  did  not  ap- 
peal   Only  Fenton,  Graham,  and  Schuster  appealed,  and  the  bank. 

The  bank^s  bond  of  appeal  is  attached  to  the.  petition  as  an  exhibit 
"C*  This  bond  recites  the  disclaimers  of  A.  N.  Schuster,  A.  Judson 
Cole,  Mrs.  Luda  Cole,  Mrs.  Florence  King,  August  Schuster,  and  D.  T. 
Bomar  and  judgment  as  to  them  ^T)y  which  decree,**  states  the  bond, 
"plaintiff  recovers  an  undivided  three-fourths  interest  from  the  remain- 
ing defendants  under  their  disclaimers  in  school  sections  Nos.  20,  28, 
30,  and  32  in  the  name  of  the  S.  P.  R.  R.  Co.,  in  block  12,  and  sections 
Nos.  4  and  8  in  the  name  of  the  same  company  in  block  13,  Sterling 
County;  and  by  which  decree  the  court  further  adjudges  that  the  other 
lands  described  in  plaintiff's  petition  were,  on  December  5,  1893,  owned 
by  the  partnership  of  A.  and  A.  N.  Schuster,  three-fourths  to  A.  Schus- 
ter and  one-fourth  to  A.  N.  Schuster,  and  that  the  aggregate  amount 
of  their  partnership  indebtedness  was  $13,964.62;  and  that  said  con- 
veyance of  December  5,  1893,  should  be  set  aside,  but  that  said  property 
should  be  made  subject  to  the  payment  of  said  partnership  debts ;  where- 
upon the  court  adjudged  to  plaintiff  a  three-fourths  undivided  interest 
in  and  to  all  the  rest  of  the  lands  described  in  plaintiff's  petition  over 
and  above  the  school  lands  (which  decree  describes  said  land),  upon 
condition  that  plaintiff  pay  into  court  for  the  defendants  Fenton  and 
Graham,  within  ninety  days  from  the  date  of  said  decree,  the  said  sum 
of  $9964.62,  the  same  being  three-fourths  of  said  firm  indebtedness, 
together  with  interest  thereon  at  the  rate  of  6  per  cent  per  annum  from 
March  3,  1899,  and  that  plaintiff  be  admitted  to  the  joint  possession 
of  said  land  with  said  defendants  Fenton  and  Graham ;  and  that  plain- 
tiff recover  of  and  from  the  defendants  Fenton  and  Graham  and  Mrs. 
Lucretia  Schuster  all  costs  in  this  behalf  expended.  The  court  further 
adjudged  and  decreed  that  if  plaintiff  should  fail  to  pay  said  sum  of 
money  as  hereinbefore  provided  within  the  time  prescribed,  together 
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with  the  interest  thereon,  then  and  in  that  event  plaintiff,  without 
further  order  of  this  court,  take  nothing  by  its  said  suit  against  said 
defendants  Fenton,  Graham,  and  Lucretia  Schuster;  and  that  said  de- 
fendants recover  of  and  from  the  said  plaintiff  all  costs  by  them  in  this 
behalf  incurred,  for  which  let  execution  issue;  and  that  they  be  forever 
quieted  in  their  title  and  possession  to  said  lands  above  named,  as  against 
the  plaintiff  in  this  suit. 

"And  whereas,  on  the  27th  day  of  March,  1899,  the  court  entered 
an  order  in  this  cause  overruling  plaintiff's  amended  motion  for 
a  new  trial,  and  for  reformation  of  the  above  judgment,  to  which  rul- 
ing of  the  court  ♦  ♦  ♦  the  plaintiff  in  open  court  excepted  and 
gave  notice  of  appeal,  and  from  which  said  judgment  the  said  Farm- 
ers and  Merchant  National  Bank  has  taken  an  appeal  to  our  Court 
of  Civil  Appeals,  and  desires  to  suspend  the  execution  of  said  judg- 
ment during  the  pendency  of  said  appeal.  Now,  therefore,  we,  the 
Farmers  and  Merchants  National  Bank  as  principal,  and  [naming 
sureties]  acknowledge  ourselves  bound  to  pay  A.  N.  Schuster,  Mrs. 
Lucretia  Schuster,  A.  Judson  Cole,  Mrs.  Luda  Cole,  Mrs.  Florence 
King,  August  Schuster,  D.  T.  Bomar,  W.  T.  Fenton,  and  J.  A.  Gra- 
ham, the  sum  of  two  thousand  ($2000)  dollars,  conditioned  that  ap- 
pellant shall  prosecute  its  appeal  with  effect  and  shall  pay  all  costs 
which  have  accrued  in  the  court  below,  and  which  may  accrue  in  the 
Court  of  Civil  Appeals  and  the  Supreme  Court,  and  that  the  said  the 
Farmers  and  Merchants  National  Bank  as  principal,  and  B.  0.  Roun- . 
saville  and  Sam  Sanger  as  sureties,  are  held  and  firmly  bound  unto 
[naming  appellees]  that  the  said  the  Farmers  and  Merchants  National 
Bank  shall  prosecute  its  appeal  with  effect,  and  in  case  the  judgment 
of  the  Supreme  Court  or  of  the  Court  of  Civil  Appeals  shall  be  against 
it,  it  shall  perform  its  sentence,  judgment,  or  decree  and  pay  all  such 
damages  as  said  courts  may  award  against  it;  and  further  conditioned 
that  the  Farmers  and  Merchants  National  Bank  in  case  judgment  is 
aflBrmed,  shall  pay  to  [naming  appellees]  the  value  of  the.  rental  hire 
of  the  land  described  in  said  judgment  of  March  3,  1899,  in  any  suit 
that  may  be  brought  therefor." 

The  defendants  in  the  suit  also  filed  an  appeal  bond  in  the  sum  of 
$2000  payable  to  bank,  conditioned  that  Fenton,  Graham,  and  Lucretia 
Schuster  and  her  husband  A.  N.  Schuster  prosecute  their  appeal  with 
effect,  *'and  in  case  the  judgment  of  the  Supreme  Court  or  Court  of 
Civil  Appeals  shall  be  against  them,  that  they  shall  perform  its  sen- 
tence, judgment,  or  decree,  and  pay  all  such  damages  and  costs  as  said 
court  may  award  against  them;  and  in  case  the  judgment  is  affirmed, 
pay  to  appellees,  or  either  of  them^  the  value  of  the  rent  or  hire  of  said 
property  described  in  said  judgment  in  any  suit  which  may  be  brought 
therefor." 

Opinion. — It  is  contended  by  appellants  that  the  bond  of  appeal  of 
the  bank  was  not  a  supersedeas  bond,  and  that  therefore  the  judgment 
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of  the  District  Court  was  not  superseded  by  the  appeal,  and  that  more 
than  ninety  days  having  elasped  from  the  date  of  the  judgment  in  the 
District  Court  to  the  time  of  the  deposit  of  the  amount  of  money  in 
court  by  the  bank,  it  lost  its  right  to  pay  the  same,  and  its  right  to  the 
land  on  compliance  with  that  condition  of  the  recovery  of  the  land,  as 
required  by  the  judgment. 

The  bond  of  appeal  of  the  bank  is  a  supersedeas  bond  from  the  judg- 
ment rendered.  There  was  no  money  judgment  recovered ;  only  a  con- 
dition that  upon  the  payment  of  a  certain  sum  of  money  the  bank 
should,  without  further  order  of  the  court,  recover  the  land,  and  in  case 
of  failure  to  do  so  to  take  nothing  by  its  suit.  Defendants  contended 
that  plaintiff  should  not  take  the  land  on  such  terms.  The  bond  is  in 
form  of  a  supersedeas  bond  upon  a  judgment  for  land,  and  it  had  the 
effect  to  stay  all  further  proceedings  under  it,  pending  appeal  in  both 
the  Court  of  Civil  Appeals  and  the  Supreme  Court.  Rev.  Stats.,  arts. 
1404,  1405,  2326. 

The  judgment  of  the  District  Court  was  not  final  and  did  not  be- 
come final  until  it  was  in  effect  aflSrmed  by  the  Supreme  Court.  Then 
it  began  to  operate,  and  not  until  then.  The  ninety  days  time  in  which 
the  bank  was  allowed  to  pay  the  money  as  a  condition  to  the  recovery  of 
the  land  did  not  begin  to  elapse  until  the  Supreme  Court  refused  the 
writ  of  error  to  the  Court  of  Civil  Appeals.  Then  the  judgment  of  the 
District  Court  began  to  have  effect.  It  was  suspended  until  then  by  the 
appeal  upon  supersedeas  bond.  Rev.  Stats.,  art.  1406 ;  Railway  v.  Jack- 
son Bros.,  85  Texas,  605 ;  68  Texas,  98.  There  is  no  question  but  that 
the  bank  had  the  right  to  appeal  from  the  judgment,  and  thus  suspend 
its  operation  during  appeal.  The  petition  to  which  the  demurrer  was 
sustained  showed  the  fact  that  defeated  the  action,  that  the  amount  of 
money  required  by  the  judgment,  with  interest,  was  delivered  into  court 
by  the  defendant  in  the  time  fixed  by  the  judgment.  The  demurrer  was 
therefore  properly  sustained,  and  the  judgment  is  afiBrmed. 

Afflrmed. 

Writ  of  error  refused 


Wallis^  Landes  &  Co.  v.  Frank  Wendler. 

Decided  November  20,  1901. 

Homestead— Judgment  Lien. 

The  homestead  right  of  one  purchasing  and  at  once  occupying  land  as  a 
home  prevails  over  the  lien  of  a  judgment  against  him  previously  recorded  and 
indexed  in  the  county  where  it  is  situated. 

Appeal  from  Williamson.    Tried  below  before  Hon.  R.  E.  Brooks. 

Fisher  &  Fisher,  for  appellants. 
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Chief  Justice  H.  C.  Fisher  being  disqualified  to  sit  in  this  case,  Rob- 
ert G.  West  was  duly  commissioned  as  Special  Chief  Justice  herein. 

WEST,  Special  Chief  Justice. — ^This  suit  involves  the  title  to  a 
tract  of  land  in  Williamson  County,  and  from  a  judgment  rendered 
against  the  appellants  this  appeal  is  taken. 

Findings  of  Fact — W.  W.  Dimmitt  is  the  common  source  of  title. 
The  appellants*  title  was  under  a  judgment  rendered  on  the  4th  day  of 
February,  1892,  against  Ed  Aschen  and  R.  Aschen  in  favor  of  Leon  & 
H.  Blum,  which  judgment  was  duly  recorded,  abstracted,  and  indexed  in 
Williamson  County,  so  as  to  fix  a  valid  judgment  lien,  on  the  13th  day 
of  February,  1892.  Appellants,  as  the  owners,  of  the  judgment,  claim 
title  under  an  execution  levy,  sale,  and  deed  to  the  land  made  to  them  by 
the  sheriff  of  Williamson  County,  on  the  4th  of  December,  1900,  the  prop- 
■erty  being  sold  as  the  property  of  Ed  Aschen. 

The  land  was  purchased  on  the  29th  day  of  November,  1894,  by  Ed 
Aschen  from  Dimmitt  on  credit.  At  the  time  that  Aschen  purchased 
the  land,  in  1894,  he  was  the  head  of  a  family,  and  neither  his  wife  nor 
himself  owned  any  other  land.  This  land  was  purchased  for  the  pur- 
poses of  a  homestead.  It  was  raw  land,  and  Aschen  and  family  moved 
upon  it  immediately,  and  before  Dimmitt  had  executed  a  deed  to  him, 
and  commenced  to  improve  it,  putting  it  in  a  state  of  cultivation,  and 
lived  upon  the  land  and  used  it  as  a  home  all  the  time  xmtil  some  time 
in  1900,  when  he  and  his  family  moved  temporarily  to  the  town  of 
Bartlett  for  the  purpose  of  schooling  their  children,  and  rented  the  place 
to  the  appellee  Wendler,  intending  to  return ;  but  they  subsequently  sold 
to  Wendler  in  July,  1900.  Aschen  and  wife  owned  no  other  land  since 
long  before  this  land  was  purchased  from  Dimmitt ;  and  from  the  time 
the  land  was  purchased  for  the  purpose  of  making  it  a  homestead  up  to 
the  time  it  was  sold  it  was  used  by  Aschen  for  the  purpose  of  and  was 
his  homestead.  His  purpose  in  purchasing  it  was  to  make  it  a  home- 
stead, and,  in  pursuance  of  that  intention,  he  and  his  family  immedi- 
ately moved  upon  it. 

Opinion, — The  question  arising  under  the  foregoing  facts,  briefly  put, 
is,  which  is  superior,  the  judgment  lien  or  the  homestead  right?  Tinder 
the  provisions  of  the  statutes  in  force  then,  as  now,  the  judgment  lien 
when  duly  established  will  "operate  upon  all  of  the  real  estate  of  the 
defendant  situated  in  the  county  where  such  record  and  index  are  made, 
and  upon  all  real  estate  which  the  defendant  may  thereafter  acquire 
situated  in  said  county."  Rev.  Stats.,  1879,  art.  3159;  Rev.  Stats., 
1895,  art.  3289.  The  lien,  however,  can  not  be  extended  to  the  home- 
stead of  the  defendant,  which  the  Constitution  and  laws  exempt  from 
forced  sale,  and  from  every  character  of  lien  except  those  specially 
enumerated  in  the  statute.  Const.,  art.  16,  sec.  50;  Rev.  Stats.,  1879, 
art.  2336 ;  Rev.  Stats.,  1895,  art.  2396.  It  has  been  held  in  this  State, 
liowever,  that  a  judgment  lien,  when  once  fixed  upon  the  lands  of  the 
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defendant,  will  be  superior  to  a  subsequently  acquired  homestead  right 
in  such  land.  Wright  v.  Straub,  64  Texas,  66 ;  Freiburg  v.  Walzem,  8& 
Texas,  266. 

Appellants'  counsers  main  reliance,  so  far  as  the  Texas  decisions  are 
oonoemed,  is  the  case  of  Baird  v.  Trice^  51  Texas,  555.  In  this  case 
Baird  had  occupied  the  land  as  a  home  and  moved  away  to  another 
State,  and  then,  subsequent  to  the  levy  of  the  attachment  and  prior  to 
the  date  of  judgment,  he  returned  to  Texas  and  occupied  the  land  as  a 
homestead.  The  court  held  that  the  homestead  having  been  abandoned,, 
and  hence  the  land  not  being  such  at  the  date  of  the  attachment  levy,. 
Baird  could  not  defeat  the  attachment  lien  by  thereafter  moving  on  the 
land  and  claiming  it  as  a  homestead. 

To  the  same  effect  is  the  case  of  Gage  v.  Neblitt,  57  Texas,  374,  though 
the  facts  upon  which  the  opinion  in  this  latter  case  is  predicated  are 
nowhere  set  out.  We  infer,  however,  from  the  expressions  of  the  opin- 
ion of  the  court,  that  the  homestead  claimant  had  at  one  time  a  home* 
stead  upon  a  different  tract  of  land,  and  after  the  judgment  lien  had 
been  fixed  he  moved  off  from  the  first  tract  of  land  and  established  hift 
homestead  on  the  tract  involved  in  that  suit.  The  reason  for  the  decis- 
ions in  these  two  cases  is,  that  a  previously  acquired  lien  of  the  creditor 
upon  land  which  was  not  then  the  homestead,  ought  not  to  be  sacrificed 
to  such  homestead  claim,  and  especially  where  the  same  was  made  for 
the  evident  purpose  of  defeating  the  judgment  lien. 

In  the  case  at  bar  the  facts  are  different  in  this, — ^the  judgment  debtor 
had  never  theretofore  acquired  a  homestead.  We  have  not  been  cited  to 
any  case,  nor  are  we  aware  of  any  decided  by  the  appellate  courts  of  this 
State,  in  which  the  precise  state  of  facts  as  presented  by  this  record  has 
been  passed  upon. 

Appellant,  in  effect,  contends  that,  if  the  creditor  has  complied  with 
the  law  and  fixed  the  judgment  lien,  no  homestead  right  can  be  vested 
in  land  thereafter  acquired  by  the  debtor  to  the  prejudice  of  the  lien- 
holder;  that  the  judgment  lien  attaches  eo  instanti  to  the  land  upon  its 
acquisition,  in  preference  to  a  homestead  claim  sought  to  be  designated 
upon  the  land  subsequent  to  the  fixing  of  such  lien.  The  legitimate  de- 
duction from  this  contention  is,  that  a  judgment  debtor  could  not  there- 
after acquire  a  homestead  right  until  he  discharged  the  debt.  In  our 
view  of  the  case,  this  is  putting  too  narrow  a  construction  upon  the 
homestead  laws  of  this  State,  which,  according  to  all  decisions,  must  be 
construed  liberally  to  give  effect  to  their  objects.  We  hold,  therefore,, 
that  in  order  to  enforce  the  spirit  of  the  Constitution  and  laws  of  this 
State  with  respect  to  the  homestead  exemption,  the  right  of  the  debtor 
to  the  use  of  tke  property'  as  a  home  would  be  superior  to  the  claim  of 
the  judgment  creditor. 

The  question,  however,  is  no  longer  an  open  one  in  this  State.  In 
Freiburg  v.  Walzem,  supra,  which  was  a  contest  between  prior  judgment 
lien  creditors  and  Walzem,  who  claimed  the  property  as  his  home,  the 
court  say : 
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"In  view  of  the  principles  announced  in  these  decisions  as  well  as  the 
terms  of  the  statute  above  cited,  the  counsel  for  the  appellants  contend 
that  the  lien  of  the  appellants'  judgment  attached  to  the  land  in  dis- 
pute at  the  very  moment  it  was  acquired  and  before  it  became  a  home- 
stead, and  therefore  it  may  be  sold  in  satisfaction  of  the  debt  and  lien. 
We  do  not  concur  in  this  view  of  the  case.  We  are  of  the  opinion,  under 
the  undisputed  facts  in  evidence,  that  as  soon  as  the  appellee  obtained 
the  title  to  the  property  in  question,  it  became  immediately  impressed 
with  the  homestead  character,  and  therefore  the  judgment  lien  could  not 
and  did  not  attach  to  it.    Monroe  v.  Richeson,  101  111.,  351. 

"The  appellee  purchased  it  for  a  home  for  himself  and  family,  and 
had  no  other,  and  at  the  time  was  actually  occupying  and  continued 
thereafter  to  occupy  it  as  a  homestead.  The  lien  could  not  attach  until 
the  land  became  the  property  of  the  defendant,  and  the  very  moment 
that  it  did  become  his  property,  as  we  have  seen,  it  became  his  homestead 
also,  upon  which  the  lien  could  not  operate. 

"The  property  in  controversy  was  therefore  protected  from  the  op- 
eration of  the  lien,  not  because  the  purchase  money  was  exempted  (for 
such  was  not  the  case)  but  because  the  land  itself  was  exempt,  as  the 
homestead  of  the  appellee,  immediately  upon  its  acquisition."  See  also 
Gardner  v.  Douglas,  64  Texas,  77;  Watkins  v.  Davis,  61  Texas,  415; 
McMannus  v.  Rawlins,  58  S.  W.  Rep.  (Tenn.),  644;  Neumans  v.  Vin- 
cent, 41  Minn.,  481. 

Appellants'  counsel  in  their  ingenious  and  able  argument,  while  ad- 
mitting the  force  of  these  decisions,  seek  to  avoid  their  effect  by  claiming 
that  there  were  peculiar  equities  in  favor  of  the  parties  claiming  the 
homestead  in  each  of  the  cases  above  cited,  which  do  not  apply  in  this 
case.  We  can  not  take  this  view,  for  the  facts  in  this  case  show  that  the 
judgment  debtor  purchased  the  land  for  the  purpose  of  a  homestead; 
that  at  that  time  it  was  raw  land;  he  moved  upon  it  before  the  deed  was 
made,  commenced  to  improve  it,  putting  it  in  a  state  of  cultivation;  and 
lived  upon  it  and  used  it  as  his  home,  even  before  he  had  obtained  a 
deed,  from  the  fall  of  1894  until  1900,  when  he  moved  oft  temporarily, 
for  the  purpose  of  educating  his  children,  renting  the  place  and  intend- 
ing to  return,  until  he  sold  the  land  in  controversy  to  his  coappellee,  in 
July,  1900.  The  levy  on  the  land  upon  which  appellants'  title  is  based 
was  not  made  until  the  2d  of  November,  1900.  The  debt  upon  which 
the  judgment  afterwards  purchased  by  appellants  was  rendered  against 
the  debtor  had  been  contracted  long  before  the  purchase  by  the  debtor 
of  the  land  in  controversy.  Therefore,  this  debt  could  not  have  been 
contracted  upon  the  faith  of  the  property;  and  there  is  nothing  in  the 
record  to  show  that  appellants  had  advanced  any  new  consideration  in 
the  acquisition  of  the  asserted  judgment  lien.  We  therefore  believe  that 
if  there  is  any  question  as  to  the  measure  of  equities,  as  si^ggested  by 
appellants,  it  must  be  resolved  in  this  instance,  just  as  in  the  above  cases, 
in  favor  of  the  judgment  debtor.  Be  that  as  it  may,  we  believe  that  the 
decision  in  85  Texas  is  binding  upon  us;  and  hence  we  conclude  that  the 
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judgment  lien  must  yield  to  the  homestead  right,  and  that  the  District 
Court  did  not  err  in  rendering  judgment  against  the  appellants  for  that 
reason. 

This  conclusion  renders  it  unnecessary  for  us  to  pass  upon  the  other 
assignments  of  error;  and  we  therefore  afSrm  the  judgment. 

Affirmed. 


Young  Allen  v.  H.  T.  Ashburn  et  al. 

Decided  November  20,  1901. 

l—HomeBtead— Leasehold  Interest. 

A  leasehold  interest  in  land  is  exempt  from  execution,  when  occupied  as  the 
homestead  of  the  family. 

2.— Same — Surviying  Husband— Ungathered  Crops. 

The  surviving  husband  after  death  of  the  other  members  of  the  family  is 
still  entitled  to  Uie  homestead  exemption;  and  this  includes  and  protects  from 
execution  matured  crops  grown  on  but  not  severed  from  the  soil. 

^— Same — Gathered  Crops. 

The  husband  is  not  entitled,  after  the  death  of  the  other  members  of  the 
family,  to  the  exemption  of  personal  property  secured  to  the  survivors  in  case 
-of  his  death  by  article  2046,  Revised  Statutes;  and  gathered  crops,  though  raised 
on  the  homestead,  are  in  such  case  subject  to  execution. 

4.— Unlawful  Levy— Pleading— Demurrer. 

A  petition  seeking  damages  on  account  of  a  levy  of  execution  alleged  to  be 
unlawful  both  because  made  on  exempt  property  and  because  excessive,  is  not 
•demurrable  for  insufficiency  in  its  allegations  on  the  former  ground  alone. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

Allen  sued  Ashburn  and  others  and  appealed  from  a  judgment  in 
favor  of  defendants  on  demurrer. 

Jenkins  &  Harrison,  for  appellant. 

KEY,  Associate  Justice. — ^Appellant  brought  this  action  to  recover 
damages  for  the  alleged  unlawful  levy  of  an  execution  upon  certain 
property.    Omitting  formal  parts,  his  petition  reads  as  follows : 

"2.  That  plaintiff  is  a  married  man  and  the  head  of  a  family,  and 
was  such  on  the  1st  day  of  January,  1900,  and  on  the  16th  day  of 
October,  1900,  and  continues  to  sustain  and  occupy  such  relation. 
That  on  January  1,  1900,  plaintiff's  family  consisted  of  himself,  his 
wife,  and  one  child.  That  on  said  last  date  plaintiff  rented  from  D.  C. 
Bolinger,  for  the  period  of  one  year  for  and  during  the  year  A.  D.  1900, 
thirty  acres  of  farm  land,  situate  on  said  Bolinger  farm  about  eight 
miles  below  the  city  of  Waco,  on  east  side  of  Brazos  River,  in  McLennan 
County,  Texas,  and  paid  said  Bolinger  therefor  a  stipulated  sum  of 
money.     That  plaintiff  rented  said  land  for  a  home  for  himself  and 
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family,  and  that  plaintiff  and  his  family  moved  upon  said  land  and  re- 
sided thereon  during  said  V^ar,  as  hereinafter  shown,  occupying,  using^ 
and  enjoying  the  same  as  a  home  for  himself  and  family,  and  culti- 
vating same  as  a  means  of  support  for  himself  and  family.  That  plain- 
tiff's leasehold  interest  in  said  land  and  all  crops  growing  and  ungath- 
ered  thereon  were  exempt  from  execution  and  forced  sale  under  the 
Constitution  and  laws  of  this  State,  by  reason  of  the  same  being  the 
homestead  and  place  of  abode  of  plaintiff  and  his  family. 

"3.  That  plaintiff  planted  twenty-four  acres  of  said  land  in  cotton 
and  six  acres  in  com,  and  with  the  assistance  of  his  wife  cultivated 
the  same  imtil  the  same  was  fully  cultivated  and  laid  by  preparatory 
to  harvesting  and  gathering.  That  about  the  middle  of  July,  and  after 
said  crop  of  com  and  cotton  had  been  fully  cultivated  and  laid  by  and 
said  com  was  matured  and  ready  to  be  gathered  and  housed,  and  while- 
plaintiff  was  using  said  com  for  bread  and  stock  feed,  plaintiff's  said 
wife  died,  leaving  surviving  her  plaintiff  and  their  said  child.  That 
plaintiff  and  their  said  child  continued  residing  upon  said  land  and 
using  and  occupying  same  as  a  homestead  for  a  period  of  ten  days 
after  death  of  plaintiff's  wife,  when  said  child  died,  leaving  plaintiff' 
the  sole  survivor  and  constituent  of  his  said  family.  That  at  the  time 
of  the  death  of  plaintiff's  wife  and  child  they  were  residing  upon  said 
land  and  occupying,  enjoying,  and  using  same  as  a  home,  and  plaintiff 
continued  to  reside  upon,  occupy,  use,  and  enjoy  said  land  as  his  home* 
until  the  expiration  of  his  lease,  on  to  wit,  December  31,  1900. 

"4.  That  a  short  time  after  the  death  of  plaintiff's  wife  and  child, 
plaintiff  gathered  the  remainder  of  said  com  and  placed  same  in  his. 
crib  for  home  consumption.  That  said  com  was  all  of  the  com  and 
forage  plaintiff  had  on  hand  for  home  consumption  for  br?ad  for  him- 
self as  the  head  and  survivor  of  said  family  and  as  feed  for  his  scock. 
That  the  same  was  not  more  than  was  sufficient  for  this  purpose,  an(^ 
same  was  needed  and  necessary  for  plaintiff's  use  and  home  consump- 
tion, as  aforesaid,  for  the  ensuing  year,  and  by  reason  of  these  facts  said 
corn  was  exempt  to  plaintiff  from  execution  or  forced  sale  by  the  laws 
of  this  State. 

"5.  That  on  to  wit,  October  16,  1900,  and  while  plaintiff  was  still 
occupying,  using,  and  enjoying  said  land  as  a  homestead,  and  while 
said  cotton  was  still  growing  and  ungathered  upon  said  land,  and  said 
corn,  amounting  to  150  bushels,  was  still  in  plaintiff's  crib,  as  herein- 
before alleged,  and  for  the  purposes  alleged,  the  defendants  herein, 
claiming  to  act  by  virtue  of  an  execution  issued  out  of  the  Justice 
Court,  precinct  No.  1,  McLennan  County,  Texas,  in  cause  No.  5618, 
styled  H.  T.  Ashbum  v.  John  C.  Donahoe  and  Young  Allen,  on  the 
dockets  of  said  court,  and  for  the  sum  of  $66.25,  including  costs,  un- 
lawfully, illegally,  wrongfully,  and  maliciously  levied  upon,  seized,  and 
took  possession  of  said  150  bushels  of  corn  in  plaintiff's  crib  and  said 
twenty-four  acres  of  cotton  on  said  land  and  home  of  plaintiff  while- 
same  was  standing,  ungathered  and  growing  upon  said  land,  and  sold 
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8aid  command  growing  and  ungathered  cotton  standing  upon  said  land, 
and  the  same  and  the  proceeds  thereof  they  appropriated  to  their  own  use 
and  benefit,  to  plaintiffs'  damage  in  the  sum  of  $1000,  as  hereinafter 
shown. 

"6.  That  said  150  bushels  of  com  was  well  and  reasonably  worth  in 
tiie  markets  of  the  country  and  in  that  community  the  sum  of  $75* 
That  said  twenty-four  acres  of  cotton  land  had  upon  it,  matured  and 
maturing,  but  ungathered,  at  the  date  of  said  seizure,  the  sum  of  nine 
bales  of  cotton.  That  had  said  cotton  been  prudently  and  properly 
gathered  it  would  have  and  did  yield  the  sum  of  nine  bales  of  cotton, 
which  said  bales  were  well  and  truly  worth,  and  the  market  value  of 
same  was  the  sum  of  $425.  That  the  amount  of  ungathered  cotton  updn 
said  twenty-four  acres  seized  and  taken  by  defendants  as  aforesaid  was 
well  and  truly  worth  the  sum  of  $425. 

**7.  Plaintiff  further  alleges  that  he  is  and  was  at  the  time  the  mat- 
ters herein  complained  of  occurred  a  poor  man  and  was  unable  to  give  the 
bond  and  security  necessary  and  required  by  law  to  enable  him  to  avail 
himself  of  the  remedies  provided  by  law,  by  which  such  unlawful  and 
illegal  seizure  and  sale  of  his  exempt  property  could  Jiave  been  restrained 
and  prevented,  and  this  fact  was  well  known  to  defendants  at  the  time. 
That  said  seizure  and  sale  was  illegal  and  unlawful  and  excessive,  and 
covered  far  beyond  the  amount  of  property  reasonably  necessary  to 
realize  a  sum  of  money  sufficient  to  pay  and  satisfy  the  execution  under 
and  by  which  defendants  claimed  to  act,  and  this  was  well  known  to 
defendants.  That  said  exempt  property  so  seized  and  sold  was  bought 
in  by  the  defendants  at  public  outcry  for  a  sum  of  money  more  than 
double  the  amount  called  for  and  required  by  said  execution,  and  defend- 
ants appropriated  said  exempt  property  and  the  entire  proceeds  of  said 
sale  of  same  to  their  own  use  and  benefit.  That  defendants  then  resold 
said  property  and  realized  out  of  plaintiff's  said  exempt  property  so 
illegally  and  unlawfully  seized  and  sold  and  bought  by  them,  the  sum 
of  $500,  which  said  defendants  appropriated  to  their  own  use  and 
benefit.  That  at  the  time  of  said  unlawful  and  illegal  seizure  and  sale 
of  plaintiff's  exempt  property,  as  herein  alleged,  defendants  well  knew 
that  the  same  was  not  subject  to  forced  seizure  and  sale  to  satisfy  said 
execution,  and  they  well  knew  that  the  land  upon  which  said  imgathered 
cotton  so  seized  was  standing,  growing  and  being  grown,  was  the  home- 
stead of  plaintiff,  and  that  said  com  so  seized  was  all  the  com  and 
forage  plaintiff  had  on  hand  for  home  consumption,  and  that  same  was 
needed  and  necessary  and  was  not  more  than  was  sufficient  for  that  pur- 
pose, and  they  well  knew  that  all  of  the  property  of  plaintiff  so  seized  and 
sold  by  them  was  exempt  to  plaintiff  from  forced  sale  and  seizure  under 
Constitution  and  laws  of  this  State.  That  defendants,  with  a  full 
knowledge  of  all  the  facts  hereinbefore  set  out  and  alleged,  and  in  utter 
disT^ard  of  plaintiff's  legal  rights  in  the  premises,  and  taking  advan- 
tage of  plaintiff's  inability  to  give  the  required  bond  to  prevent  said 
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illegal  seizure  and  sale,  they^  the  said  defendants,  did  illegalljr,  unlaw- 
fully, willfully,  maliciously,  and  oppressively,  and  with  the  purpose  and 
intent  to  injure  oppress,  and  harass  plaintiff  and  to  deprive  him  of  the 
possession,  use,  and  enio3rment  and  value  of  his  said  exempt  property 
and  to  appropriate  same  and  proceeds  thereof  to  their  own  use  and 
benefit,  seize,  take  possession  of,  sell  and  appropriate  to  their  own  use 
and  benefit,  plaintiff^s  said  exempt  property  and  the  proceeds  thereof, 
by  reason  of  which  illegal,  unlawful,  willful,  malicious,  and  grossly 
oppressive  acts  on  the  part  of  defendants  in  the  premises,  plaintiff  has 
been  further  damaged  in  the  sum  of  $500. 

"Premises  considered,  plaintiff  prays  service  upon  defendants  in 
terms  of  the  law,  and  upon  hearing  of  this  cause  plaintiff  do  have  and 
recover  of  and  from  defendants,  judgment  for  his  damages  in  the  sum 
of  $500  actual  and  $500  exemplary  damages,  and  for  costs  of  this  suit, 
and  for  such  other  and  further  relief,  general  and  special,  legal  and 
equitable,  as  merits  of  plaintiff's  cause  may  require,  and  plaintiff  will 
ever  pray,"  etc. 

The  defendant  interposed  a  general  demurrer,  and  also  specially  ex- 
cepted to  the  petition  upon  the  ground  that  the  averments  thereof 
showed  that  the  property  seized  was  not  exempt  from  forced  sale.  The 
demurrer  and  exceptions  were  sustained,  and  the  plaintiff  declining  to 
amend,  his  suit  was  dismissed. 

Opinion. — The  plaintiff's  petition  stated  a  good  cause  of  action,  and 
the  judgment  must  be  reversed.  Although  the  plaintiff  had  only  a 
leasehold  interest  in  the  land,  it  was  the  homestead  of  himself  and 
family  when  the  crop  was  planted  and  raised  thereon.  Wheatley  v. 
GriflSn,  60  Texas,  209;  Cullers  &  Henry  v.  James,  66  Texas,  494;  Brew- 
ing Assn.  V.  Smith,  26  S.  W.  Rep.,  94.  By  reason  of  a  provision  of  the 
Constitution  of  this  State,  this  homestead  right  was  vested  in  and  re- 
mained with  the  plaintiff  after  the  death  of  all  the  members  of  his 
family.  Blum  v.  Gaines,  57  Texas,  119;  Childress  v.  .Hennessy,  76 
Texas,  664. 

It  has  been  held  by  our  Supreme  Court  that  matured  crops  grown 
upon,  but  not  severed  from  the  homestead,  are  exempt  from  forced  sale, 
Coates  V.  Caldwell,  71  Texas,  19.  From  these  rulings  and  authorities 
it  follows  that  the  seizure  of  the  cotton,  which  had  not  been  severed 
from  the  plaintiff's  homestead,  was  unlawful,  and  he  was  entitled  to 
recover  its  value.  But  this  is  not  true  as  to  the  corn.  It  had  besn  sev- 
ered from  the  land  and  placed  in  the  crib,  and  was  subject  to  forced  sale 
for  the  plaintiff's  debts,  unless  its  exemption  while  he  had  a  family 
continued  in  his  favor  after  the  death  of  the  other  members  of  the  fam- 
ily. That  such  is  the  rule  as  to  the  homestead  is  settled  by  the  decisions 
above  referred  to;  but  they  are  based  upon  and  find  support  in  a  pro- 
vision of  the  Constitution  which  secures  to  a  surviving  spouse  the  right 
to  use  the  homestead.  As  to  the  surviving  wife,  the  same  right  is  se- 
cured by  statute  in  reference  to  personal  property  exempt  jo  the  family. 
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Batts*  Civ.  Stats.,  art.  2046.  But  no  provision  of  law,  either  constitu- 
tional or  statutory,  has  been  cited,  and  we  have  found  none,  securing 
the  same  right  to  a  surviving  husband.  There  may  be  expressions  in 
the  opinion  in  Cameron  v,  Morris,  83  Texas,  14,  tending  to  support  such 
contention;  but  in  that  case  the  husband  died  first,  and  therefore  his 
rights  as  a  survivor  were  not  involved. 

We  are  also  of  the  opinion  that  the  petition  sets  up  a  good  cause  of 
action  for  an  excessive  levy.  It  charges  that  the  amount  of  property 
seized  was  far  beyond  the  amount  of  property  reasonably  necessary  to 
satisfy  the  plaintiff's  execution,  and  that  such  excessive  levy  was  know- 
ingly and  maliciously  made ;  and  it  goes  into  details  and  shows  that  the 
execution  was  for  only  $66.25,  and  that  the  property  seized  was  worth 
$500;  and,  in  addition  to  the  actual  damages  prayed  for,  the  petition 
asks  for  a  recovery  of  $500  as  exemplary  damages.  It  sufficiently 
stated  a  cause  of  action  for  an  excessive  levy,  at  least  as  against  a  gen- 
eral demurrer,  and  no  other  exception  was  interposed  against  that  part 
of  the  petition.  Cornelius  v.  Burford,  28  Texas,  209.  The  petition  also 
alleged  that  the  property  seized  was  sold  under  execution  for  more  than 
double  the  amount  of  the  debt,  and  that  the  defendants  had  appropriated 
such  excess.  If  it  had  shown  the  amount  of  such  excess,  a  good  cause 
of  action  would  have  been  disclosed  for  the  recovery  thereof. 

For  the  error  pointed  out,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


J.  W.  Adcock  v.  J.  J.  Creighton. 

Decided  November  20,  1901. 

i— Aidgiiment  of  Error— Proposition. 

An  assignment  of  error  in  overruling  a  general  demurrer  to  defendant's  an- 
swer, not  followed  up  by  any  proposition  or  statement  thereunder,  will  not  be 
considered. 

ir-Frandvlent  Repretentation— Pleading. 

An  answer  in  defense  of  a  note  given  on  sale  of  land,  which  states  that  the 
consideration  of  the  sale  was  partly  the  assumption  of  one -half  a  certain  incum* 
bnmce,  whidi  the  seller  fraudulently  represented  to  be  only  $900  when  it  was 
$1060,  which  representation  defendant  relied  on  and  agreed  to  pay  and  after- 
wards paid  one-half  the  larger  sum,  sufficiently  alleged  the  fraudulent  represen- 
tations and  was  good  against  a  special  demurrer  on  that  ground. 

Sw— Pleading— Veiification— Assignment  of  Error. 

An  objection  to  a  plea  of  failure  of  consideration  because  not  verified,  can 
not  be  raised  under  an  assignment  of  eror  in  overruling  a  special  exception  to 
soeh  pleading  for  insufficiency  in  its  allegation  of  fraudulent  representations. 

4^-Impeachment— Contradictory  Statement-— Materiality. 

On  the  issue  of  fraudulent  representations  by  the  vendor  as  to  the  amount 
of  an  incumbrance  one -half  of  which  was  to  be  assumed  by  the  vendee, — $900 
mstead  of  $1060,— when  the  former  had  testified  that  he  told  the  latter  that 
one  G.  had  been  informed  of  the  incumbrance  and  that  it  was  $1080,  and  was 
willing  to  buy  the  land  and  assume  it,  it  was  competent  to  prove  by  C.  that  the 
amount  of  the  incumbrance,  as  stated  to  him  by  the  vendor,  was  only  $450. 
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Appeal  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt. 
J.  T,  Slvder,  for  appellant. 
T.  A,  Blair,  for  appellee. 

KEY,  AbsociATE  Justice. — This  action  was  brought  by  appellant  on 
a  promissory  note  for  $900,  executed  by  appellee,  and  reserving  a  lien  on 
certain  real  estate.  The  plaintiff  conceded  that  all  the  debt  had  been 
paid  except  $122,  and  asked  a  judgment  for  that  amount,  with  a  fore- 
closure of  the  lien  on  the  land. 

The  defendant  admitted  the  execution  of  the  note,  but  alleged  that  in 
the  contract  for  the  purchase  of  the  land,  the  consideration  to  be  paid  by 
him  therefor  was  $1450,  $100  cash,  the  assumption  by  him  of  the  pay- 
ment of  one-half  of  a  prior  incumbrance  on  the  land  represented  by  the 
plaintiff  to  be  $900,  and  the  $900  stipulated  in  the  note  sued  on.  He 
charged  in  his  answer,  and  the  testimony  warrants  a  finding,  and  in  sup- 
port of  the  judgment  we  find,  that  the  plaintiff  fraudulently  represented 
to  him  that  the  amount  of  the  incumbrance  was  only  $900,  when  in  fact 
it  was  $1080;  that  the  defendant,  relying  upon  said  representation  and 
believing  it  to  be  true,  agreed  to  pay  half  of  said  incumbrance,  which 
was  $540  and  that  he  has  paid  to  the  plaintiff  all  the  residue  of  the 
$1450  which  he  agreed  to  pay  for  the  land. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
overruling  plaintiff^s  general  demurrer  to  the  defendant's  answer.  It  is 
not  submitted  as  a  proposition,  and  is  not  followed  up  by  any  propo- 
sition or  statement,  and,  under  the  well  known  rules  regulating  the  prac- 
tice in  our  appellate  courts,  the  assignment  is  vtfA  presented  in  such 
manner  as  to  entitle  it  to  consideration. 

The  second  assignment,  which  complains  of  the  court's  refusal  to  sus- 
tain special  exception  number  1  to  the  defendant's  answer,  is  overruled. 
We  think  the  averments  of  the  answer  charging  the  plaintiff  with  fraud- 
ulent representations  were  sufficient.  That  exception  did  not  challenge 
the  defendant's  answer  because  it  was  not  sworn  to;  and  therefore  the 
proposition  imder  the  assignment  raising  that  question  is  not  germane 
to  the  assignment.  In  fact,  no  exception  was  addressed  to  the  defend- 
ant's pleading  because  it  was  not  verified  by  affidavit,  and  that  question 
can  not  be  presented  for  the  first  time  in  this  court 

No  error  was  committed  in  admitting  the  testimony  of  the  witness 
Crowson,  as  charged  in  the  third  assignment.  According  to  the  record, 
the  plaintiff  had  testified  that  he  told  the  defendant  on  the  day  the 
trade  was  made  that  he  could  sell  the  land  on  the  same  terms  to  the  wit- 
ness Crowson,  who  was  just  leaving  the  field  where  the  parties  were ;  and 
that  he  had  told  Crowson  all  about  the  prior  incumbrance  and  that  the 
amount  thereof  was  $1080.  After  the  plaintiff  had  so  testified,  the  de- 
fendant put  Crowson  on  the  stand,  and  he  testified  that  the  plaintiff 
told  him  there  was  an  incumbrance  on  the  land  for  $450  only,  and  did 
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not  tell  him  that  the  incumbrance  anionnted  to  $1080.  This  testimony 
was  objected  to,  as  shown  by  the  bill  of  exception,  on  the  ground  that  it 
was  irrelevant  and  immaterial.  The  objection  was  properly  overruled. 
This  disposes  of  all  the  questions  presented  in  appellant's  brief.  This 
opinion  embraces  this  court's  conclusions  of  facts  as  well  as  of  law ;  and 
no  error  being  shown,  the  judgment  will  be  afiEurmed. 

Affirmed. 


MissouBi,  Ejlnsas  &  Texas  Railway  Company  of  Texas  v. 
Seth  p.  Mills. 

Decided  November  20,  1901. 

1^-I«ilwa7— Ticket  OflBce— Charge. 

The  statute  requires  a  railway  to  keep  its  ticket  office  open  thirty  minutes 
before  the  departure  of  trains;  a  charge  requiring  it  to  be  kept  open  for  that 
length  of  time  before  arrival  of  the  train  is  erroneous;  and  see  opinion  for  facts 
under  which  the  error  was  ground  for  reversal. 

S.— Charge — ^Error — Correction. 

An  erroneous  instruction  is  not  rendered  harmless  by  the  fact  that  the  law 
on  the  point  was  given  correctly  in  other  parts  of  the  charge  without  withdraw* 
ing  or  correcting  Sie  erroneous  one;  but  see  instructions  held  not  to  correct  the 
previous  error. 

S.— Boarding  Train— Duty  to  Trespasser. 

Those  operating  a  passenger  train  do  not  owe  to  one  attempting  to  board  it 
mdawfully,  without  procuring  a  ticket  as  required  by  the  company's  regula- 
tions, the  duty  to  assist  him  on,  nor  do  they  owe  to  such  trespasser  a  duty  to 
prevent  him  from  getting  on. 

4.— Same — Charge— Preventing  Injury. 

See  charge  held  erroneous  in  requiring  trainmen  to  assist  in  or  prevent  from 
boarding  the  train  one  unprovided  with  the  required  ticket,  the  issue  on  duty 
arising  from  imminent  and  known  peril  not  being  submitted  or  involved. 

Appeal  from  McLeiman.    Tried  below  before  Hon.  M.  Surratt. 

r.  8.  Miller  and  Clark  &  Bolinger,  for  appellant. 

A.  G.  Prendergasi  and  Sleeper  &  Kendall,  for  appellee. 

KEY,  Associate  Justice. — ^This  is  an  action  to  recover  damages 
from  the  appellant  railway  company  for  certain  injuries  alleged  to  have 
been  sustained  by  appellee.  This  is  the  second  appeal.  On  the  first 
appeal,  the  case  reached  the  Supreme  Court,  and  is  reported  in  94  Texas, 
242,  where  a  sufiBcient  history  of  the  case  may  be  found.  On  the  sec- 
ond trial  the  plaintiff  recovered,  and  the  railway  company  has  appealed. 

In  a  separate  and  distinct  paragraph  of  its  charge^  the  court  instructed 
the  jury  as  follows : 

*^t  was  defendant's  duty  under  the  law  to  have  its  ticket  office  at 
said  depot  continuously  open  for  half  an  hour  before  the  arrival  of  said 
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south  bound  train  and  until  the  departure  thereof,  and  to  keep  some  one 
continuously  in  its  said  ticket  office  during  said  time  to  furnish  tickets 
to  persons  applying  therefor/^ 

This  charge  is  assigned  as  error  upon  the  ground  that  it  placed  a 
greater  burden  upon  the  defendant  than  is  imposed  by  law.  Article 
4542,  Batts*  Civil  Statutes,  requires  railroads  to  keep  their  ticket  of- 
fices open  for  half  an  hour  prior  to  the  departure  of  trains,  and  this  is 
the  only  statute  relating  to  that  subject.  As  the  charge  quoted  made  it 
the  duty  of  the  defendant  to  keep  its  ticket  office  open  for  half  an  hour 
before  the  arrival  of  the  train,  it  is  quite  obvious  that  it  did  not  state 
the  law  correctly,  and  imposed  a  greater  burden  upon  the  railroad  than 
did  the  statute,  which  only  required  the  defendant  to  keep  its  ticket 
office  open  and  ready  to  sell  tickets  for  thirty  minutes  before  the  depart^ 
ure  of  the  train.  The  plaintiff  testified  that  when  he  first  went  to  the 
depot  he  went  for  the  purpose  of  obtaining  a  ticket  and  boarding  the 
train  when  it  came.  He  also  stated  that  he  looked  in  at  the  window  of 
the  ticket  office,  and  not  seeing  anyone  there,  went  out  on  the  platform. 
There  was  testimony  tending  to  show  that  this  occurred  within  thirty 
minutes  before  the  arrival  of  the  train,  but  more  than  thirty  minutes 
before  its  departure.  It  was  shown  that  the  railroad  company  had 
adopted  a  rule,  held  by  the  Supreme  Court  to  be  reasonable  and  valid, 
requiring  all  passengers  to  obtain  tickets  before  getting  on  trains.  The 
plaintiff  had  failed  to  obtain  a  ticket,  and  sought  to  excuse  himself  for 
such  failure,  as  he  had  the  right  to  do  if  he  could,  by  showing  that  the 
railroad  company  had  failed  to  comply  with  the  statute  referred  to. 
This  shows  that  it  was  highly  important  that  the  jury  should  be  correctly 
instructed  as  to  the  duty  of  the  defendant  in  keeping  its  ticket  office 
open,  and  affording  the  plaintiff  an  opportunity  to  purchase  a  ticket. 
Under  the  charge  referred  to,  although  the  jury  may  have  found  from 
the  testimony  that  plaintiff's  arrival  at  the  ticket  office  and  his  first 
failure  to  find  anyone  there  to  sell  him  a  ticket  was  forty  minutes  be- 
fore the  departure  of  the  train,  still  the  defendant  had  violated  the 
statute  and  failed  to  discharge  its  duty  to  the  plaintiff  by  reason  of  its 
failure  to  have  an  agent  there  at  that  time  to  sell  tickets ;  whereas  such 
was  not  the  case,  if  such  failure  occurred  more  than  thirty  minutes  be- 
fore the  departure  of  the  train.  But  counsel  for  the  plaintiff  contend 
that  if  the  charge  referred  to  be  erroneous,  no  ground  for  reversal  ex- 
ists, because  it  was  general  in  its  nature  and  was  corrected  in  other 
paragraphs  applying  the  law  directly  to  the  facts. 

If  it  be  conceded  that  the  paragraph  of  the  charge  complained  of  was 
general  and  merely  stated  an  abstract  rule  applicable  in  all  such  cases, 
still  the  rule  as  stated  is  essentially  wrong,  and  it  was  made  specially 
applicable  to  this  case,  because  it  told  the  jury  that  it  was  "the  defend- 
ant's duty,"  etc.  Now  let  us  see  if  the  error  referred  to  was  cured  by 
other  paragraphs  of  the  charge.  In  two  other  paragraphs  the  time  al- 
lowed the  plaintiff  in  which  to  obtain  a  ticket  is  referred  to,  and  they 
read  as  follows : 
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"Now  if  you  believe  from  the  evidence  that  plaintiff  exercised  ordi-* 
nary  care,  as  above  defined^  to  ascertain  the  time  said  train  wotdd  de^ 
part,  and  that  he  did  not  procure  a  ticket  and  get  on  the  train  while 
standing  on  the  switch^  because  of  the  failure  of  defendant  to  back  its 
train  onto  and  pull  down  on  the  main  line  to  the  platform  prepared  for 
loading  and  unloading  passengers^  and  you  further  find  that  such  failure 
to  so  move  its  train  was  an  act  of  negligence  on  the  part  of  defendant 
to  plaintiff;  or  if  you  believe  from  the  evidence  that  during  the  half 
hour  before  the  departure  of  said  train  the  plaintiff  applied  at  the  ticket 
office  to  purchase  a  ticket  in  time  to  have  gotten  one  and  entered  the 
train  before  its  departure,  and  failed  to  get  it  on  accoimt  of  the  absence 
from  said  office  of  the  agent,  then  in  either  event,  if  you  so  find,  it 
would  relieve  plaintiff  of  his  duty  to  secure  a  ticket  before  attempting 
to  enter  said  train,  and  he  could  lawfully  enter  same  without  a  ticket.^' 

"In  this  connection  you  are  charged  that  the  plaintiff  had  an  entire 
half  hour  before  the  train  arrived  and  took  its  departure  within  which 
to  apply  for  a  ticket  and  get  on  defendant's  train,  and  that  his  failure 
to  apply  sooner  for  a  ticket  would  not  be  contributory  negligence  on  his 
part,  if  he  in  fact  did  apply  for  a  ticket  in  time  to  have  procured  one  and 
entered  the  train  before  its  departure,  as  before  charged.'^ 

The  first  of  these  paragraphs  appears  to  assume  that  the  defendant 
was  required  to  keep  its  ticket  office  open  and  an  agent  there  for  the  sale 
of  tickets  for  only  half  an  hour  before  the  departure  of  the  train,  but 
it  does  not  specifically  so  declare. 

The  second  of  these  paragraphs  can  not  be  said  to  state  the  law  as 
favorably  to  the  defendant  as  the  first,  unless  the  testimony  had  shown 
that  the  arrival  and  departure  of  the  train  was  simultaneous.  Accord- 
ing to  some  of  the  witnesses,  the  train  in  question  remained  at  the  depot 
ten  or  fifteen  minutes.  So  this  paragraph  was  susceptible  of  a  construc- 
tion in  harmony  with  the  erroneous  paragraph  complained  of,  and  when 
80  construed,  instead  of  correcting  the  erroneous  charge,  it  repeated  the 
error.  But  if  these  paragraphs  of  the  charge  had  stated  the  law  cor- 
rectly, and  specifically  declared  that  the  defendant  was  not  required  to 
keep  its  ticket  office  open  and  an  agent  there  for  the  sale  of  tickets  for 
more  than  thirty  minutes  before  the  departure  of  the  train,  and  had  not, 
in  express  words,  referred  to  and  corrected  the  charge  complained  of, 
the  error  in  that  charge  would  not  be  harmless.  This  rule  has  been  an- 
nounced in  at  least  two  cases  by  our  Supreme  Court.  Railway  v.  Eobin- 
fion,  73  Texas,  277 ;  Baker  v.  Ash,  80  Texas,  357. 

In  the  cases  cited  it  is  in  effect  held  that  the  charge  containing  posi- 
tive error  is  not  cured  by  contradictory  instructions  stating  the  law 
correctly,  unless  the  latter  makes  direct  reference  to  and  withdraws  or 
qualifies  the  erroneoue  charge.  If  the  plaintiff  had  the  right  to  board 
the  train,  as  he  attempted  to  do,  without  a  ticket,  then  he  was  not  a 
trespasser  and  was  entitled  to  be  treated  by  the  defendant  as  a  passenger 
but  if  he  had  no  right  to  get  on  the  train  without  a  ticket,  then  he  occu- 
pied the  attitude  of  a  tresspasser,  and  the  defendant  did  not  owe  him 


'248  27  Texas  Civil  Appeals  Reports.        [Sd  District, 

the  same  duties  that  it  would  had  he  been  entitled  to  board  the  train 
without  a  ticket.  The  plaintiff  attempted  to  show  that  he  had  a  right 
to  get  on  the  train  without  a  ticket^  because  of  the  negligence  of  the  de- 
fendant in  failing  to  keep  its  ticket  office  open  and  an  agent  therein  to 
sell  tickets  as  required  by  law ;  and  whether  or  not  he  was  excusable  un- 
der the  circumstances  in  failing  to  procure  a  ticket  and  attempting  to 
hoard  the  train  without  one,  was  submitted  to  the  jury  in  the  general 
charge  given  by  the  court;  but  after  so  instructing  the  jury  and  sub- 
mitting that  issue,  the  court,  at  the  request  o;f  the  plaintiff,  gave  the  fol- 
lowing special  instruction: 

"Even  if  you  should  believe  from  the  evidence  that  the  plaintiff  had 
not  applied  to  purchase  a  ticket  in  time  to  get  one  and  get  on  the  south 
bound  passenger  train  of  defendant  before  it  started,  yet  if  you  believe 
from  all  the  evidence  before  you  that  when  he  attempted  to  get  on  said 
train  the  agents  or  agent  of  defendant  on  said  train  saw  him  make 
such  an  attempt,  and  could  by  a  reasonable  effort  on  their  part  have  as- 
sisted him  on,  or  by  such  effort  prevented  his  getting  on,  and  negligently 
failed  and  refused  to  use  such  effort,  and  if  you  further  believe  that  if 
they  had  used  such  effort  and  thereby  have  prevented  plaintiff  from  being 
injured,  then  and  in  such  eyent  you  will  find  for  plaintiff,  unless  you  find 
for  defendant  on  the  charge  of  contributory  negligence  before  given  you." 

This  charge  is  complained  of  in  appellant^s  brief,  upOn  the  ground 
that  if  the  appellee,  as  assumed  in  the  charge,  was  not  entitled  to  board 
the  train,  as  he  attempted  to  do,  then  appellant  did  not  owe  him  the  du- 
ties laid  upon  it  by  the  charge.  Appellant's  contention  is  correct,  and 
the  charge  can  not  be  sustained.  It  is  not  a  sound  proposition  of  law  to 
-assert,  as  this  instruction  does,  that  it  is  the  duty  of  employes  running  a 
railroad  train  to  assist  trespassers  who  are  wrongfully  attempting  to 
aboard  the  train.  Under  such  circumstances  employes  may  owe  the 
'duty  to  their  employer  of  preventing  such  persons  from  getting  on  the 
train,  but  they  do  not,  merely  because  such  persons  are  attempting  to 
board  the  train,  in  the  absence  of  imminent  and  apparent  danger,  owe 
any  such  duty  to  such  wrongdoers. 

Counsel  for  appellee  undertake  to  justify  the  charge  complained  of 
under  the  rule,  well  established  in  this  State,  that  although  a  plaintiff 
is  shown  to  have  been  a  trespasser  upon  the  railroad  track,  yet  when  dis- 
tx)vered  there  by  the  employes  operating  the  train,  they  could  not  right- 
fully run  him  down  and  kill  him ;  but  when  they  discovered  that  he  was 
not  going  to  leave  the  track,  then  it  became  their  duty,  if  they  could  do 
so,  to  stop  the  train  and  avoid  injuring  him,  although  he  may  have  been 
guilty  of  negligence  in  going  and  remaining  upon  the  track.  The  charge 
in  question  does  not  come  within  the  doctrine  announced  in  the  cases  re- 
ferred to.  In  it  the  question  of  imminent  and  known  peril  is  not  sub- 
mitted to  the  jury.  The  plaintiff  steted  in  his  testimony  that  while  he 
knew  there  was  some*  risk  or  danger  in  attempting  to  board  any  moving 
train,  he  did  not  think  that  it  was  very  hazardous  or  dangerous  to  at- 
tempt to  board  the  train  in  question,  at  the  time  and  in  the  manner  he 
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did;  and  if  he  did  not  know  it,  the  court  had  no  right  to  assume  that 
all  the  employes  of  the  defendant  who  saw  him  make  the  attempt  knew 
it,  and  base  an  instruction  upon  such  an  assumption.  True  it  is,  the 
conductor  stated  that  when  he  saw  the  plaintiff  attempt  to  get  on  the 
train  he  expected  him  to  get  hurt,  and  immediately  rang  the  bell  to 
stop  the  train ;  but  the  charge  was  not  limited  to  him,  and  it  was  not 
shown  that  the  other  employes  had  a  like  realization  of  the  plaintiff's 
perilous  situation.  Nor  was  it  shown  that  the  conductor  or  any  of  them 
were  in  a  position  to  assist  the  plaintiff  in  his  effort  to  get  on  the  train. 

All  the  other  questions  of  law  presented  in  appellant's  brief  have  been 
dnly  considered.  The  most  of  them  are  regarded  as  settled  by  the  rul« 
ings  made  by  the  Supreme  Court  on  the  former  appeal  in  this  case,  and 
on  all  of  them  we  rule  against  appellant. 

As  to  the  merits  of  the  case  as  developed  by  the  testimony  we  express 
no  opinion.  For  the  errors  referred  to,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Houston  ft  Texas  Central  Railway  Company  v. 
John  Patterson. 

Decided  November  27j  1901. 

L— NesUsence — Contiilnitory  NegUgence. 

Verdict  finding  negligence  of  defendant  and  absence  of  plaintiff's  contribu- 
tory negligence  sustained,  in  case  of  an  employe  run  over  by  a  switch  engine 
while  being  pursued  in  sport  by  another  employe  in  the  railroad  yards. 

&.— Damages— Personal  Injuries. 

Verdict  for  $6750  sustained  as  not  excessive  for  personal  injuries  to  a  brake- 
man  earning  $60  per  month,  involving  amputation  of  leg. 

S.— Evidence — Error — ^Materiality. 

Erroneous  admission  of  evidence  irrelevant  but  unimportant  in  answer  to  a 
hypothetical  question  not  warranted  by  the  proof,  may  not  be  ground  for  reversal 
when  it  was  not  likely  to  have  influenced  the  jury. 

4.— Damages— Medicines— Value— Remittitur— Costs. 

It  was  error  to  submit,  as  an  element  of  damages  for  personal  injuries,  the 
amount  paid  by  plaintiff  for  medicines,  without  proof  that  such  sum  was  their 
reasonable  value;  but  the  error  could  be  cured  by  remittitur  in  the  appellate 
court,  without  entitling  an  appellant,  who  had  not  raised  the  question  beloW; 
to  the  costs  of  appeal. 

Appeal  from  Travis.    Tried  below  before  Hon.  P.  Q.  Morris. 

Gregory  &  Batis  and  Franle  Andrews,  for  appellant. 

Ashhy  S.  James  and  Henry  Faulk,  for  appellee. 

KEY,  Associate  Justice. — ^The  nature  of  this  suit  and  questions  in- 
volved are  shown  by  the  trial  judge's  charge,  which,  omitting  formal 
parts,  reads  as  follows : 
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"The  plaintiflf  sues  the  defendant  railroad  company  for  damages  for 
personal  injuries  alleged  to  have  been  caused  by  negligence  of  the  de- 
fendant's employes,  consisting  in  carelessly  running  a  switch  engine 
at  a  dangerous  rate  of  speed  above  six  miles  an  hour,  in  the  city  of  Aus- 
tin, across  a  public  street,  without  keeping  a  proper  lookout  for  persons 
who  might  be  hit  by  the  engine,  and  without  ringing  the  bell  on  the 
engine  at  the  time  of  starting  the  same  and  continuing  to  ring  said  bell 
while  crossing  the  street,  and  negligently  obstructing  the  view  of  the 
plaintiff  by  placing  upon  the  track  adjacent  to  the  one  on  which  he  was 
injured  a  number  of  cars  and  coaches,  by  reason  of  which  his  view  was 
obstructed  so  that  he  could  not  see  the  engine  by  which  he  was  injured 
in  time  to  avoid  the  injury,  and  by  further  carelessly  and  negligently 
failing  to  use  ordinary  care  and  prudence  to  avoid  the  injury  to  plaintiff 
after  the  servants  of  defendant  saw  plaintiff  in  his  dangerous  position, 
and  in  failing  to  use  the  appliances  at  hand  to  prevent  said  injury  and 
warn  plaintiff  of  his  danger. 

"The  defendant  answers  and  denies  all  the  allegations  of  plaintiff's 
petition,  and  pleads  as  a  defense  (1)  that  its  employes  were  operating 
the  engine  in  a  careful  and  prudent  manner,  and  that  plaintiff  was  in- 
jured through  his  own  negligence  in  failing  to  look  out  and  listen  for  the 
engine  when  he  knew  it  was  being  operated  in  the  switch  yard.  (2) 
That  plaintiff's  injury  was  caused  by  his  own  negligence,  in  that,  while 
he  was  not  engaged  in  any  business  for  defendant,  he  was  engaged  with 
one  Charles  Lankf ord  in  an  altercation  or  play,  and  carelessly  and  negli- 
gently, while  so  engaged,  ran  into  the  moving  engine  of  defendant  un- 
der circumstances  under  which  the  engine  could  not  have  been  stopped 
so  rs  to  prevent  injury  after  it  appeared  that  plaintiff  would  run  in  front 
of  the  engine.  That  plaintiff  was  well  aware  of  the  danger  of  running 
carelessly  in  the  switch  yard  where  engines  and  cars  were  moving  or 
likely  to  move  at  any  time.  The  details  of  the  negligence  of  defendant, 
charged  by  plaintiff,  and  of  the  negligence  of  plaintiff,  charged  by  de- 
fendant to  have  existed  at  the  time  of  the  injury,  are  set  out  in  the 
pleading  of  the  parties,  to  which  you  are  referred  for  the  details  thereof. 

"1.  Railroad  companies  are  not  liable  for  damage  in  all  cases  in 
which  their  employes  cause  injuries  to  others,  but  only  when  the  injury 
is  caused  by  the  negligence  of  its  employes  and  without  negligence  on 
the  part  of  the  person  injured  which  contributed  proximately  to  the 
injury  complained  of,  hence  it  is  necessary  for  the  court  to  define  neg- 
ligence to  you,  and  for  you  to  determine  from  the  evidence  whether  de- 
fendant's employes  were  guilty  of  negligence  which  was  the  proximate 
cause  of  the  injury  inflicted  upon  plaintiff,  and,  if  you  find  that  the  de- 
fendant's employes  were  thus  negligent,  then,  whether  plaintiff  was  also 
guilty  of  such  negligence  on  his  part  as  contributed  proximately  to  his 
injury. 

"Negligence  is  a  want  of  such  care  as  an  ordinarily  prudent  person 
would  use  under  the  same  circumstances.  Contributory  negligence  is 
a  want  of  such  care  as  an  ordinarily  prudent  person  would  exercise  un- 
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der  the  same  circumstances,  which  is  concurred  in  by  the  negligence  of 
the  person  injured,  but  for  which  the  injury  would  not  have  occurred. 

"2.  If  you  shall  find  from  the  evidence  that  the  defendant  was. 
guilty  of  negligence  in  some  or  all  of  the  particulars  hereinafter  charged,, 
and  that  such  negligence  occasioned,  directly  and  proximately,  the  in- 
JTiries  of  plaintiff,  then  you  will  find  for  the  plaintiflp,  unless  you  shall 
farther  find  that  the  plaintiff  was  also  guilty  of  negligence  in  some  or  all. 
of  the  particulars  charged  in  defendant's  answer,  and  that  such  negli- 
gence of  the  plaintiff  contributed  directly  and  proximately  to  his  injury,, 
and  that  the  injury  would  not  have  occurred  but  for  such  negligence  on 
his  part,  then  you  will  find  for  the  defendant. 

"3.  It  was  the  duty  of  the  defendant,  the  Houston  &  Texas  Central 
Eailroad  Company,  under  the  ordinances  of  the  city  of  Austin,  to  refrain 
from  running  its  engine  at  a  greater  rate  of  speed  than  six  miles  per 
hour  in  the  corporate  limits  of  the  city  of  Austin;  and  if  you  believe- 
from  the  evidence  in  this  case  that  at  the  time  of  the  injury  complained 
of  the  servants  and  employes  of  said  defendant  were  then  and  there  run- 
ning said  engine  at  a  greater  rate  of  speed  than  six  miles  per  hour,  and 
that  said  conduct  on  their  part  was  negligence,  and  that  by  reason 
thereof  plaintiff  received  the  injuries  complained  of,  then  you  will  find 
for  plaintiff.  But  if  you  believe  from  the  evidence  that  at  the  time  of 
the  accident  the  defendant's  engine  was  being  operated  at  a  high  rate- 
of  speed  and  was  running  at  a  greater  rate  of  speed  than  was  allowed 
by  tiie  city  ordinance  of  the  city  of  Austin,  this  of  itself,  if  negligence,, 
would  not  entitle  plaintiff  to  recover.  You  must  further  believe  that 
said  high  rate  of  speed,  if  any  you  should  find,  was  the  direct  and  prox- 
imate cause  of  the  plaintiff's  injury;  that  is  to  say,  you  must  believe  that 
but  for  the  high  rate  of  speed  said  injuries,  if  any,  would  not  have  oc- 
curred or  been  infiicted  on  the  plaintiff,  and  you  must  further  believe, 
as  hereinbefore  charged  and  defined,  that  the  plaintiff  was  himself  free- 
from  contributory  negligence  and  could  not,  by  the  exercise  of  ordinary 
care,  have  avoided  said  injury,  if  any. 

"4.  It  was  the  duty  of  the  defendant,  the  Houston  &  Teyas  Central 
Railroad  Company,  when  starting  an  engine  at  a  less  distance  than 
eighty  rods  from  the  crossing  of  a  public  street,  to  ring  the  bell  on  said 
engine  and  to  keep  said  bell  ringing  until  said  street  was  crossed,  and  if 
you  believe  from  the  evidence  in  this  case  that  said  engine  was  started 
across  said  street  at  a  point  less  than  eighty  rods  distant  therefrom,  and 
that  said  servants  and  employes  of  said  defendant  on  said  engine  failed 
to  ring  said  bell  when  starting  said  engine  and  to  continue  to  ring  same- 
Tip  to  the  point  of  injury  on  said  street,  and  that  said  conduct  on  their 
part  was  negligence,  and  that  the  plaintiff,  by  reason  of  said  negligence, 
received  the  injuries  complained  of,  then  you  will  find  for  the  plaintiff. 

"5.  If  you  believe  from  the  evidence  that  the  plaintiff  John  Patter- 
son was  in  a  romp  or  play  with  one  Chas.  Lankf ord,  on  the  occasion  of 
and  just  prior  to  his  accident,  and  that  in  such  romp  or  play  the  said 
Chas.  Lankford  pretended  or  threatened  to  strike  or  bum  the  plaintiff" 
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John  Patterson  with  a  hot  iron,  and  that  the  said  Patterson,  in  play  or 
otherwise,  walked,  ran,  or  fled  from  before  said  Lankford  towards  and 
to  the  spot  where  he  was  injured,  and  that  his  romp,  or  play,  or  fight  was 
the  direct  and  proximate  cause  of  his  failing  to  see  or  hear  the  approach- 
ing engine,  and  if  he  did  so  fail,  and  that  such  conduct,  if  any,  was  neg- 
ligence on  his  part  under  all  the  circumstances,  and  that  such  negli- 
gence contributed  directly  and  proximately  to  his  injury,  then  the  de- 
fendant would  not  be  liable,  and  you  will  return  your  verdict  for  the 
defendant. 

"6.  If  you  believe  from  the  evidence  in  this  case  that  the  plaintiflf, 
for  the  purpose  of  discharging  his  duty  in  his  employment  with  the 
Austin  &  Northwestern  Bailroad  Company,  was  walking  off  from  his 
train  in  the  direction  of  the  place  where  he  was  injured,  in  the  perform- 
ance of  his  duty  in  seeing  that  his  train  was  properly  coupled  up,  and 
you  further  believe  that  in  approaching  said  place  he  failed  to  use  or- 
dinary care  in  looking  or  listening  for  an  approaching  engine  or  train, 
or  danger  upon  said  track  upon  or  near  which  he  was  injured,  and  you 
further  believe  that  if  he  had  used  ordinary  care  in  looking  or  listening 
for  an  approaching  engine  or  train  or  danger  on  defendant's  track,  at 
or  near  which  he  was  injured,  he  could  have  seen  or  heard  the  approach- 
ing engine  and  could  have  done  so  in  time  to  have  avoided  injury,  and  if 
you  further  believe  that  the  said  conduct,  if  any,  on  his  part,  was  negli- 
gence which  directly  or  proximately  contributed  to  his  injury,  then  the 
plaintiff  would  not  be  entitled  to  recover,  and  if  you  so  believe,  you  will 
return  a  verdict  for  the  defendant. 

"7.  If  you  believe  from  the  evidence  in  this  case  that  the  engineer 
of  the  switch  engine  of  defendant  by  which  plaintiff  was  injured  saw 
plaintiff  by  or  on  said  track  where  said  injury  occurred,  in  a  dangerous 
position,  and  recognized  such  danger,  if  any  appeared  to  exist,  and  that 
said  engineer  made  no  effort  to  avoid  a  collision  with  plaintiff  after  dis- 
covering such  danger,  and  that  neither  he  nor  the  employes  of  defendant 
made  any  effort  to  warn  plaintiff  of  the  approach  of  said  engine  or  to 
avoid  said  injury,  and  that  by  the  exercise  of  ordinary  care  and  prudence 
in  the  use  of  the  appliances  at  hand  they  could  have  prevented  said  in- 
jury to  plaintiff  after  having  discovered  his  danger,  if  they  did  discover 
it,  and  that  their  failure  to  make  an  effort  to  avoid  injuring  plaintiff 
was  negligence  on  their  part,  and  that  by  reason  of  their  failure  to  use 
•ordinary  care  to  prevent  the  injury,  after  seeing  plaintiff  in  such  dan- 
gerous position,  plaintiff  was  injured,  then  you  will  find  for  the  plaintiff, 
•even  though  you  may  believe  that  he  was  negligent  in  placing  himself 
in  such  dangerous  position. 

"An  engineer  operating  a  railroad  locomotive  is  authorized,  as  matter 
of  law,  to  presume  that  persons  upon  or  near  or  approaching  a  railroad 
track  are  in  possession  of  all  their  senses  and  will  exercise  ordinary  care 
and  prudence  to  prevent  being  injured,  and  such  engineer  is  authorized 
io  operate  his  locomotive  upon  such  presumption ;  and  such  presumption 
continues  until  it  becomes  apparent  to  an  ordinarily  prudent  person. 
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situated  as  such  engineer  was  situated  at  the  time,  that  such  person  is 
not  going  to  exercise  ordinary  care  and  prudence  for  his  safety  and  pro- 
tection, and  is  in  imminent  danger  and  peril,  and  unless  such  imminent 
danger  and  peril  is  discovered  by  such  engineer,  or  would  have  been  dis- 
ooTered  by  an  ordinarily  prudent  person  situated  as  he  was  situated,  in 
time  to  have  stopped  said  engine  in  time  to  have  avoided  injury  to  such 
person  upon  or  near  the  track  when  approaching  the  same,  then  the 
railroad  company  would  not  be  liable  to  such  person  for  a  failure  to 
stop  said  engine  in  time  to  avoid  injuring  such  person;  and  if  you  be- 
lieve in  this  case  that  the  defendants  engineer  did  not  discover  that  the 
plaintiff  was  in  a  position  of  imminent  danger  or  peril  before  he  was 
Btniek  in  time  to  have  stopped  said  engine  in  time  to  have  avoided  in- 
juring the  plaintiff,  then  upon  this  branch  of  the  case  plaintiff  would 
not  be  entitled  to  recover,  and  as  to  the  charge  of  a  negligent  failure  to 
stop  after  the  danger  was  discovered  you  will  return  your  verdict  for 
the  defendant 

"8.  If  the  jury  shall  find  from  the  evidence  for  the  plaintiff,  they 
will  assess  his  damages  at  such  simi  as  they  believe  from  the  evidence 
will  fairly  compensate  him  for  the  physical  and  mental  suffering  which 
he  has  undergone  by  reason  of  his  injuries,  and  which  he  will  probably 
undergo  in  the  future,  if  any,  for  the  value  of  the  time  which  he  has  lost 
and  will  probably  lose  in  the  future,  if  any,  by  reason  of  such  injuries ; 
and  for  his  reasonable  and  necessary  expenses  for  medicine  and  surgical 
and  medical  treatment,  if  any,  occasioned  by  reason  of  said  injuries. 

"Sy2.  The  burden  of  proof  in  this  case  is  on  the  plaintiff  to  establish 
the  material  allegations  in  his  petition  by  a  preponderance  of  the  evi- 
dence, and  unless  you  believe  from  the  evidence  that  plaintiff  has  estab- 
lished some  group  of  facts  which  the  court  has  charged  you  are  material 
to  his  recovery,  you  will  return  your  verdict  for  the  defendant. 

"9.  The  jury  are  exclusive  judges  of  the  credibility  of  the  witnesses, 
and  of  the  weight  to  be  given  to  the  evidence,  and  of  the  facts  proven ; 
and  they  will  decide  all  issues  submitted  to  them  according  to  ^e  pre- 
ponderance of  the  evidence.'' 

The  case  has  been  on  appeal  several  times  before.  Upon  the  last  trial 
a  verdict  and  judgment  were  rendered  for  the  plaintiff  for  $6760. 

Opinion. — ^The  first  assignment  challenges  the  verdict  as  not  being 
supported  by  the  testimony,  the  contention  being  that  the  defendant 
was  not  shown  to  have  been  guilty  of  any  negligence,  and  that  the  plain- 
tiff was  guilty  of  contributory  negligence.  Though  the  evidence  of 
several  witnesses  point  the  other  way,  the  testimony  given  by  the  plain- 
tiff and  one  other  witness  Supports  the  finding,  and  we  therefore  find 
that  the  defendant  was  guilty  of  negligence  in  failing  to  ring  the  bell 
or  give  any  other  signal  warning  the  plaintiff  of  the  approach  of  the 
engine,  and  in  running  the  engine  at  a  rate  of  speed  exceeding  six  miles 
an  hour,  in  violation  of  an  ordinance  of  the  city  of  Austin,  where  the 
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^accident  occurred.    And  the  plaintiff^s  testimony  supports  a  finding,  and 
we  so  find,  that  he  was  not  guilty  of  contributory  negligence. 

The  seventh  assignment  criticises  the  verdict  as  excessive ;  but  in  view 
•of  the  serious  and  permanent  injuries  sustained  by  the  plaintiff,  this 
Assignment  must  be  overruled. 

The  most  of  the  other  assignments  complain  of  the  action  of  the  court 
in  refusing  certain  special  instructions  requested  by  the  defendant. 
Some  of  them  were  in  conflict  with  former  rulings  made  by  this  court 
in  this  case;  and,  in  so  far  as  any  of  them  stated  the  law  applicable  to 
the  case,  they  were  covered  by  the  charge  given  by  the  court. 

The  testimony  of  the  witness  Moore,  complained  of  in  the  eighth  as- 
signment, does  not  appear  to  be  very  important,  and  if  it  was  imma- 
terial, as  contended,  it  is  not  claimed  in  the  bill  of  exception  nor  in  the 
assignment  that  it  was  prejudicial  to  the  defendant.  So  if  it  be  true 
ihat  the  evidence  complained  of  was  in  reply  to  a  hypothetical  question 
based  upon  a  hypothesis  that  had  no  existence  in  fact,  if  it  was  irrele- 
vant and  immaterial,  as  contended  by  appellant,  we  do  not  think  it  was 
-calculated  to  influence  the  jury. 

The  second  assignment  complains  of  the  eighth  paragraph  of  the 
•Courtis  charge,  upon  the  theory  that  there  was  no  testimony  authoriz- 
ing the  plaintiff  to  recover  anything  for  medicine.  The  plaintiff 
averred  in  his  petition  that  on  account  of  the  injuries  complained  of 
it  became  necessary  and  he  spent  $150  for  medicines.  No  witnesses 
except  himself  testified  on  that  subject,  and  he  said:  ^T.  did  not  ex- 
pend any  money  to  have  parties  nurse  me,  but  suppose  in  all,  spent 
about  $75  for  medicines,  bandages,  etc.,  which  were  necessary  for  me 
io  have.'*  No  witness  testified  concerning  the  market  or  reasonable 
value  of  these  medicines,  and  for  this  reason  plaintiff  was  not  entitled 
to  recover  anything  therefor.  The  defendant,  not  being  a  party  to  the 
contract,  is  not  necessarily  compelled  to  pay  the  amount  paid  out  by 
ihe  plaintiff  for  medicines,  but  only  the  reasonable  value  of  such  as  were 
necessary.  This  point  was  expressly  decided  in  Wheeler  v.  Railway,  91 
"Texas,  356.  However,  the  error  in  this  respect  does  not  require  a  re- 
versal of  the  entire  judgment,  if  the  plaintiff  sees  proper  to  cure  it  by 
iiling  a  remittitur  in  this  court  for  $75,  in  which  event  the  judgment 
will  be  affirmed. 

It  is  not  shown  that  this  omission  in  the  testimony  was  pointed  out 
in  the  court  below,  where  it  could  have  been  remedied  by  a  remittitur, 
and  for  that  reason  the  costs  of  the  appeal,  if  the  remittitur  be  filed 
within  ten  days,  will  be  taxed  against  the  defendant.  If  the  remittitur 
he  not  filed  within  the  time  specified,  the  entire  judgment  will  be  re- 
versed and  the  cause  remanded. 

[Appellee  filed  a  remittitur  of  the  sum  of  $75,  whereupon  the  judg- 
ment was  affirmed.] 

Affirmed, 

Writ  of  error  refused. 
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Jambs  F.  Greer  y.  Samuel  Varnell  et  al. 

Decided  November  27,  1001. 

Contract  to  Lease— Breach— DamagM. 

On  action  for  breach  of  a  contract  to  lease  premises  for  a  mercantile  biiai- 
nessy  proof  of  damages  to  plaintiffs,  who  were  keeping  a  boarding  house,  by  their 
loss  of  boarders  dismissed  in  anticipation  of  entenng  upon  the  new  business,  was 
inadmissible;  since  they  would  have  been  dismissed  if  the  contract  had  been 
performed,  the  loss  did  not  result  from  its  breach. 

Appeal  from  the  Cdunty  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

J.  B.  Scarborough  and  R,  A.  Word,  for  appellant. 

L.  W.  Campbell,  for  appellees. 

KEY,  Associate  Justice. — Appellees,  Samuel  Vamell  and  his  wife, 
brought  this  suit  against  appellant  to  recover  damages  for  breach  of  a 
lease  contract.  A  verdict  and  judgment  were  rendered  for  the  plain- 
tiils  for  $50,  and  the  defendant  has  appealed. 

The  plaintiffs  alleged  that  they  were  keeping  a  boarding  house,  which 
yielded  them  a  certain  profit;  that  desiring  to  change  their  avocation 
and  enter  the  mercantile  business,  they  made  a  contract  with  the  defend- 
ant leasing  from  him  certain  premises  suitable  for  that  purpose;  that 
he  breached  the  contract,  and  among  other  items  of  damage  sought  to 
be  recovered  is  $100  resulting  from  the  loss  of  boarders,  the  plaintiffs 
allying  that  when  they  made  the  lease  contract  with  the  defendant  they 
notified  their  boarders  that  they  would  quit  keeping  boarding  house, 
and  several  of  them  left  and  never  returned. 

The  court  charged  the  jury  that  the  plaintiffs  might  recover  as  an 
element  of  actual  damages  for  the  loss  resulting  from  their  boarders 
leaving  them,  under  the  circumstances  referred  to.  This  charge  is  as- 
signed as  error  upon  the  ground  that  damage  resulting  from  loss  of 
boarders  is  too  remote ;  and  we  sustain  the  assignment.  If  the  defend- 
ant had  complied  with  the  lease  contract,  the  plaintiffs  would  have  im- 
mediately changed  their  business  and  ceased  to  derive  any  profit  from 
keeping  boarders;  so  that  loss  did  not  result  from  the  defendant's 
breach  of  the  contract,  and  would  have  been  sustained  if  he  had  com- 
plied with  it.  This  being  the  case,  the  court  erred  in  submitting  it  as 
an  element  of  damages;  and,  although  the  plaintiffs  submitted  testis 
mony  in  reference  to  other  items  of  damage  amply  sufficient  to  sustain 
the  verdict,  still  there  being  some  conflicting  testimony  as  to  those  items, 
we  do  not  know  that  the  jury  did  not  allow  anything  for  the  loss  of 
boarders. 

The  other  assignments  point  out  no  error,  and  are  overruled. 

Reversed  and  remanded. 
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J.  E.  Hamilton  v.  W.  L.  MoAulby. 

Decided  November  27>  1001. 

1. — ^Evidence — Certificate  of  Commiuioner. 

A  certificate  hj  the  Ck>mmi8Bioner  of  the  General  Land  Office  that  a  certain, 
survey  had  been  sold  to  an  actual  settler  and  the  sale  afterward  canceled  on 
account  of  abandonment  was  not  admissible  to  impeach  the  title  of  one  applying- 
to  purchase  it  between  the  date  of  sale  and  that  of  abandonment  as  shown  by 
such  certificate. 

8. — Same — Certifying  to  Conclnaiona. 

The  Commissioner  is  authorized  by  law  to  certify  to  copies  of  his  records 
or  to  facts  that  appear  from  the  records;  but  his  certificate  to  a  sale  having 
been  made  is  rather  his  conclusion  from  a  combination  of  facts, — ^the  many  steps- 
to  be  taken  by  a  purchaser  to  acquire  title, — ^and  is  not  admissible  as  evidence. 

Appeal  from  Runnels.    Tried  below  before  Hon.  Jno.  W.  Goodwin.. 

Sims  &  Snodgrass,  for  appellant. 

Appellant^s  assignment  of  error  upon  the  exclusion  of  the  testimonjr 
of  witness  Towner  was  as  follows : 

The  court  erred  in  refusing  to  permit  W.  L.  Towner,  county  clerk, 
to  testify  before  the  jury  as  follows:  That  he  is  now,  and  was  during 
1899,  county  clerk  of  said  Runnels  County,  Texas,  and  custodian  of  the 
records  of  said  county,  and  about  July  7,  1899,  he  received  from  ti)e- 
Commissioner  of  the  General  Land  Office  of  the  State  of  Texas,  and 
had  when  he  usually  posted  in  a  book  (can't  say  whether  this  was  posted 
or  not)  kept  in  his  office  for  that  purpose  some  statement  of  a  cancel* 
lation  of  a  sale  of  some  kind  concerning  this  land  in  controversy  in  this- 
suit,  but  can't  remember  the  precise  nor  all  the  statements  or  contents 
of  that  statement  or  letter.  Mr.  Sims  called  my  attention  to  the  matter 
several  times,  and  mentioned  or  requested  that  I  record  same,  I  think 
a  term  or  two  of  court.  I  don't  remember  to  have  recorded  same,  at- 
least  I  can't  find  any  record  of  the  same.  I  just  had  posted  in  a  book 
several  such  matters  relating  to  school  land  classification,  awards  or  noti- 
fications of  sale,  etc.  I  have,  upon  request  of  counsel  for  defendant, 
looked  for  and  searched  for  among  the  papers  and  documents  of  and  in 
my  office,  and  am  unable  to  find  said  letter  and  documents,  and  same  is 
not  in  my  possession  now.  The  defendant  was  entitled  to  the  said  testi- 
mony in  connection  with  the  testimony  of  C.  S.  Woodward  and  H.  T. 
Sims,  and  other  facts  and  circumstances  in  this  case,  and  to  show,  and 
which  would  tend  to  show  and  prove  in  connection  with  other  testimony 
offered  by  defendant  that  said  land  was  not  on  the  market  when  plaintiff 
made  application  to  purchase  same,  but  was  sold  to  one  A.  J.  Moore,  and 
was  afterwards  forfeited  July  7,  1899,  again  placed  on  the  market  and 
was  lawfully  on  the  market  July  10,  1899,  when  defendant  applied  to- 
purchase  same.  The  evidence  was  material,  and  should  have  been  ad- 
mitted. 
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Jno.  I.  Ouion  and  M.  C.  Smith,  for  appellee. 

FISHER,  Chief  Justice. — ^This  is  an  action  by  appellee,  McAuley,  in 
trespass  to  try  title,  for  the  recovery  of  survey  No.  808,  State  school  land, 
located  by  virtue  of  certificate  3-132,  O.  H.  ft  H.  Bailway  Company, 
situated  in  Runnels  County. 

Appellant  answered  by  general  demurrer,  general  denial,  and  plea  of 
not  guilty,  and  specially  pleaded  the  fraudulent  purchase  by  appellee 
from  the  State,  and  alleged  that  the  lan'd  was  not  on  the  market  at  that 
time.    Verdict  and  judgment  below  were  in  favor  of  the  appellee. 

Plaintiffs  title  consists  in  the  ownership  of  a  pre-emption  claim  of 
160  acres,  patented  to  one  W.  G.  Green  on  March  10,  1888,  which  was, 
by  deed  of  date  January  25,  1889,  conveyed  to  appellee.  The  land  in 
controversy,  school  section  No.  808,  is  situated  within  five  miles  of  the 
above  described  land;  and  was  on  the  21st  day  of  August,  1897,  and 
prior  thereto,  a  part  of  the  school  land  of  the  State  of  Texas,  and  was 
on  that  date  duly  and  legally  classified  as  dry  grazing  land  and  ap- 
praised at  $1  per  acre ;  and  was  by  the  Commissioner  of  the  Land  Office, 
on  August  21, 1897,  duly  listed  with  the  county  clerk  of  Runnels  County, 
and  placed  on  the  market  for  sale. 

On  the  10th  day  of  May,  1899,  and  prior  thereto,  the  appellee  was  the 
head  of  a  family  and  actually  residing  upon  his  pre-emption  claim  as 
his  home  with  his  wife  and  children,  and  upon  the  last  named  date  he 
made  his  application  in  due  form  to  purchase  school  section  No.  808  as 
additional  land,  which  application  was  filed  in  the  General  Land  Office 
on  the  11th  day  of  May,  1899,  and  the  award  of  the  land  was  made  to 
the  appellee  by  the  Commissioner  of  the  Land  Office  on  the  22d  day  of 
July,  1899.  On  May  10,  1899,  the  appellant  in  due  form,  at  the  time 
he  made  his  application  to  purchase  the  land  in  controversy,  accompanied 
the  same  with  the  oath  required  by  the  statute,  and  executed  his  obliga- 
tions for  the  payment  of  the  purchase  money  in  the  terms  required  by 
law,  and  has  made  all  payments  of  principal  and  interest  as  required, 
all  of  which,  together  with  the  obligations,  were  received  and  accepted 
by  the  officers  charged  with  the  custody  of  such  papers  and  with  the 
collection  of  such  payments. 

There  is  in  the  record  evidence  of  an  application  by  appellant  to 
purchase  the  land  in  controversy  made  subsequent  to  the  date  of  appel- 
lee's application,  but  before  the  actual  award  to  him  by  the  Commissioner 
of  the  Land  Office.  Appellant's  application  was  accompanied  with  the 
proper  oath,  showing  that  he  was  the  head  of  a  family  and  intended  the 
land  as  his  home,  and  that  he  had  actually  settled  upon  the  same.  It 
is  also  shown  that  he  executed  the  obligations  and  made  the  payments  re- 
quired. 

The  sixth  assignment  of  error  complains  of  the  charge  of  the  court 
in  instructing  a  verdict  in  favor  of  the  plaintiff.  The  facts  as  above 
stated  authorized  such  instruction.     These  facts  are  sufficient  to  estab- 
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lish  title  in  the  plaintiff.  They  were  not  seriously  contradicted^  nor  was 
there  any  evidence  tending  to  establish  title  in  appellant  superior  to  that 
of  appellee. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  court  in 
declining  to  admit  in  evidence  a  certificate  of  the  Commissioner  of  the 
Land  Office,  offered  by  the  appellant,  in  effect  showing  that  the  land 
in  controversy  had  been,  previous  to  the  application  of  appellee,  sold  to 
one  A.  J.  Moore  as  an  actual  settler,  and  was  canceled  by  the  Commis- 
sioner on  account  of  abandonment  on  July  7,  1899,  and  was  placed  on 
the  market,  without  change  of  classification,  July  7,  1899.  The  object 
and  purpose  of  this  evidence  was  to  show  that  at  the  time  that  appellee 
applied  to  purchase  the  land  it  was  not  on  the  market.  Plaintiff's  ob- 
jections to  this  certificate^  which  were  sustained,  are,  because  it  was  not 
admissible  for  the  purpose  of  showing  a  valid  and  legal  sale  to  Moore; 
that  it  was  not  the  best  evidence  of  that  fact  nor  of  the  abandonment 
by  Moore ;  and  because  it  states  the  conclusion  of  the  Commissioner. 

The  certificate  does  not  purport  to  set  out  the  facts  as  appeared  from 
the  records  of  the  Land  Office  which  constituted  a  sale  to  Moore ;  but 
is  simply  to  the  effect  that  the  land  in  controversy  was,  on  November  3, 
1897,  sold  to  A.  J.  Moore  as  an  actual  settler  upon  his  application  to 
purchase  the  same  under  the  Act  of  May  19,  1897 ;  which  sale  was  can- 
celed for  abandonment  on  July  7,  1899,  and  states  that  these  facts  are 
shown  by  the  records  of  his  office. 

We  think  the  objections  to  this  certificate  were  well  taken.  A  bare 
certificate  of  the  Commissioner  of  the  Land  Office  to  the  effect  that  land 
has  been  sold  is  the  conclusion  or  opinion  of  the  Commissioner,  based 
upon  the  many  steps  that  must  be  taken  by  the  purchaser  of  school 
lands  in  order  to  acquire  title.  In  pursuance  of  the  provisions  of  the 
law  upon  that  subject,  the  Commissioner  of  the  Land  Office  may  furnish 
a  certified  copy  of  his  records,  or  a  certificate  stating  any  facts  that  ap- 
pear from  his  records,  which  under  the  statute  may,  in  a  proper  case, 
serve  as  evidence;  but  we  know  of  no  case  that  goes  to  the  extent  of 
authorizing  the  certificate  of  the  Commissioner,  stating  his  conclusion 
from  the  combination  of  facts  that  appear  from  records  in  his  office,  to 
be  used  as  evidence  of  title.  Buford  v.  Bostick,  58  Texas,  67 ;  Smithwick 
V.  Andrews,  24  Texas,  495.  This  certificate  is  all  of  the  evidence  which 
was  offered  to  show  that  the  land  had  been,  prior  to  the  application  of 
appellee,  sold  to  other  parties  and  thereby  withdrawn  from  market.  It 
is  shown  by  the  facts  that  the  lands  were  placed  upon  the  market,  and 
unless  they  were  withdrawn  by  the  sale  to  Moore  they  continued  to  re- 
main upon  the  market  for  sale  and  were  in  that  condition  when  the 
appellee  made  his  application  to  purchase. 

We  have  examined  into  the  assignments  of  error  which  relate  to  the 
action  of  the  court  in  refusing  to  permit  the  witness  Towner  to  testify, 
and  the  remaining  assignments  of  errors,  and  conclude  that  they  are 
not  well  taken.    Therefore  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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J.  A.  Cublee  V.  G.  W.  Rose- 

Decided  November  27,  1901. 

1.— MaHdoiia  Proaecntion— Advice  of  Counsel— Faimess  of  Statement. 

See  opinion  for  facta  supporting  a  finding  that  prosecution  was  malicious, 
though  instituted  upon  advice  of  the  assistant  county  attorney,  when  complain- 
ant should  have  inquired  into  the  rights  of  defendant  as  a  tenant  in  possession, 
and  the  conclusion  was  warranted  that  he  did  not  state  aU  the  facts  nor  institute 
the  prosecution  in  good  faith. 
1— lUlidons  Prosecntion— Damages,  Actual  and  Exemplary— Loss  of  Credit. 

Loss  of  credit  is  an  element  in  exemplary,  not  actual  damages,  and  evidence 
thereof  is  admissible  under  a  general  allegation  of  exemplary  diBimages. 

l.-7-Same— Charge  of  Court. 

See  charge  submitting  injury  ''to  plaintiff's  feeling,  credit,  or  reputation" 
as  an  element  of  actual  damages,  held  not  erroneous, — the  term  credit  being 
there  used  in  the  sense  of  standing  as  a  citizen,  and  not  financial  repute. 

4.— Evidence — ^Bill  of  Exceptions. 

A  bill  of  exception  to  the  rejection  of  evidence  should,  ordinarily,  state  what 
the  testimony  excluded  would  have  been.    See  case  held  to  fall  under  the  gen- 
eral rule  and  not  the  exceptions. 
&— Kalicious  Prosecution— Evidence. 

A  vendee  of  a  landlord  having  prosecuted  criminally  the  tenant  under  his 
vendor  for  breaking  open  a  pasture  gate  which  the  vendee  had  locked,  the  ten- 
ant, in  an  action  for  malicious  prosecution,  could  show  the  terms  of  his  tenancy 
bearing  on  his  right  to  do  the  act  in  question,  though  they  were  not  shown  to 
be  known  to  the  prosecutor. 

Appeal  from  the  Comity  Coxirt  of  Milam.  Tried  below  before  Hon. 
K.  B.  Pool. 

Morrison  &  Wallace,  for  appellant. 

The  ninth  and  tenth  assignments  of  error  by  appellant  were  as  follows : 
"The  conrt  erred  in  permitting  the  witness  Tyler  to  testify  to  the 
terms  of  the  rental  contract  between  himself  and  E.  Harness,  because 
said  testimony  was  immaterial  and  irrelevant,  and  because  it  had  not 
been  shown  or  attempted  to  be  shown  that  said  defendant  had  any 
notice  or  knowledge  of  the  terms  of  said  contract  at  the  time  he  pur- 
chased the  land,  or  at  the  time  of  the  filing  of  said  complaint,  and 
because  said  testimony  was  duly  objected  to  and  the  action  of  the  court 
excepted  to  at  the  time. 

"The  court  erred  in  permitting  the  plaintiff  to  testify  over  defendant's 
objection  that  his  contract  with  E.  Harness  was  that  he  should  have 
the  land  upon  the  same  terms  that  R.  Tyler  had  rented  the  same  the 
year  previous,  and  that  said  Tyler  had  told  him  that  he  (Tyler)  had 
rented  the  said  land  for  said  year  for  one-third  of  the  grain  proceeds 
and  one-fourth  of  the  monetary  proceeds  of  the  cotton,  and  was  to  have 
the  use  of  the  pasture,  because  it  was  not  shown  that  the  defendant  had 
any  notice  of  the  terms  of  either  plaintiff's  or  R.  Tyler's  contract,  and 
because  said  testimony  was  immaterial  and  irrelevant." 
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N.  H,  Tracey  and  James  Bass,  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  of  malicious  prosecution, 
brought  by  appellee  against  appellant  Curlee,  in  which  he  recovered 
judgment  in  the  court  below  for  $300  exemplary  and  $300  actual  dam- 


The  appellant  filed  a  complaint  against  the  appellee,  charging  him 
with  breaking  and  cutting  a  fence  around  a  small  pasture.  The  appellee 
was  tried  upon  this  charge  and  was  acquitted.  It  appears  from  the  facts 
that  the  appellee  was  in  possession  of  the  premises  under  a  contract  for 
the  year  as  the  tenant  of  the  former  owner,  when  the  latter  sold  the 
premises  to  appellant.  The  appellee  kept  within  the  inclosure  his  work 
stock  used  in  the  cultivation  of  the  farm.  The  appellant  turned  the 
stock  out  of  the  pasture  and  fastened  up  the  gate  or  entrance  to  the 
same.  Thereupon  the  appellee  removed  the  fastenings  and  put  his 
stock  back  in  the  pasture.  The  appellee,  at  the  time,  was  claiming  pos- 
session of  the  premises  under  his  rent  contract,  and^was  in  actual  pos- 
session and  use  of  the  same.  Appellant,  previous  to  the  time  that  he 
closed  up  the  entrance  to  the  pasture,  demanded  of  appellee  that  he 
make  a  change  in  the  rental  contract  under  which  he  was  then  in  pos- 
session, which  was  refused  by  the  appellee. 

Thereafter  the  appellant  consulted  Mr.  Morrison,  the  assistant  county 
attorney,  as  to  the  advisibility  of  filing  a  complaint  and  instituting  a 
prosecution  against  the  appellee  for  cutting  or  opening  the  fence  around 
the  pasture ;  and  made  a  statement  of  what  he  claims  was  all  of  the  facts 
concerning  the  matter  within  his  knowledge,  and  upon  the  advice  of  the 
county  attorney  the  prosecution  was  based;  but  there  is  evidence  in  the 
record  which  would  authorize  the  conclusion  that  the  statement  made 
by  him  was  not  a  full  and  complete  statement  of  all  of  the  facts  then 
within  his  knowledge  or  which  he  should  have  known  by  reason  of  the 
possession  and  claim  of  appellee  to  the  premises  in  question.  Appellee 
was  in  possession  when  appellant  purchased  the  premises  from  appellee's 
landlord,  and  his  rights  as  a  tenant  should  have  then  been  inquired  into  ; 
and  his  possession  and  the  right  thereto  was  a  fact  which  the  appellant 
would  not  be  justified  in  ignoring.  In  the  information  furnished  Morri- 
son, it  does  not  appear  that  he  stated  all  the  facts  concerning  the  ap- 
pellee's right  of  possession  of  the  pasture.  And  further,  the  facts  justify 
the  inference  that  the  prosecution  by  the  appellant  was  not  instituted 
in  good  faith  with  a  view  of  punishing  a  crime,  but  might  have  been 
for  the  purpose  of  furthering  his  ends  in  obtaining  possession  of  the 
pasture.  In  view  of  the  facts,  it  is  not  an  unreasonable  conclusion  that 
the  jury  took  this  view  of  the  evidence  in  arriving  at  their  verdict. 

Appellant's  sixth  assignment  of  error  complains  of  the  action  of  the 
court  in  permitting  the  plaintiff  to  testify  as  to  his  loss  of  credit,  be- 
cause such  item  of  damages  was  too  remote,  and  because  no  claim  was 
made  therefor  in  the  petition.  The  petition  stated  the  facts  constitut- 
ing actual  damages,  and  the  items  thereof  and  also  contained  a  general 
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count  for  exeuplary  damages,  and  stated  facts  which  would  authorize  a 
lecoveiy  of  that  element  of  damages.  The  plaintiff  testified  that  his 
credit  had  suffered  by  reason  of  his  arrest^  and  that  people  with  whom 
he  traded  previous  to  that  time  had  since  refused  him  credit.  Under 
the  general  averment  of  exemplary  damages,  all  damages  of  that  charac- 
ter may  be  proven.  13  Enc.  of  PL  and  Prac,  454 ;  Davis  v.  Seeley,  91 
Iowa,  586.  In  Trawick  v.  Shoe  Company,  79  Texas,  464,  it  is  held 
that  the  loss  of  credit  may  be  recovered  in  a  proper  case  as  exemplary 
damages,  and  that  it  is  not  an  element  of  actual  damages  in  any  case. 
The  loss  of  credit  being  exemplary  damages,  it  could  be  recovered  under 
a  general  averment  claiming  that  element  of  damages,  and  it  was  not 
necessary  that  such  loss  should  be  specially  pleaded. 

Appellant's  seventh  assignment  of  error  complains  of  the  charge  of 
the  court  in  submitting  loss  of  credit  as  an  elegent  of  damages  that  could 
be  considered  by  the  jury.  The  evidence  objected  to  upon  this  question, 
which  we  have  just  held  was  admissible,  authorized  the  jury  to  take  into 
consideration  the  loss  of  credit,  if  any,  resulting  to  the  plaintiff  by 
reason  of  the  malicious  prosecution.  The  court  in  its  general  charge 
submitted  to  the  jury  the  element  of  exemplary  damages,  and  in  pass- 
ing upon  the  question  as  to  whether  any  such  damages  were  recoverable, 
they  had  the  right  to  consider  the  item  complained  of.  The  charge  of 
the  court  complained  of  is  as  follows:  ''If  you  find  for  the  plaintiff 
the  measure  of  actual  damages  will  be  such  a  sum.  not  to  exceed  the 
amount  sued  ioT  as  actual  damages,  as  you  may  find  from  the  evidence 
to  be  a  just  and  reasonable  compensation  to  plaintiff  for  the  injury,  if 
any,  sustained  by  him  as  the  direct  and  proximate  result  of  said  criminal 
prosecution,  taking  into  consideration  the  loss  of  time  and  the  reason- 
able expense,  if  any,  necessarily  incurred  by  plaintiff  in  the  defense  of 
said  prosecution,  and  the  injury,  if  any,  to  plaintiff's  feeling,  credit,  or 
reputation." 

There  is  no  assignment  of  error  complaining  of  the  action  of  the  court 
in  submitting  the  item  of  loss  of  credit  as  a  part  of  the  actual  damages, 
but  the  complaint"  is  based  upon  the  ground  that  loss  of  credit  would 
not  be  considered  as  one  of  the  proximate  results  of  the  prosecution,  and 
because  that  item  was  not  pleaded  as  an  element  of  damages.  As  stated 
before,  as  it  was  an  item  that  could  be  considered  on  the  issue  of  exem- 
plary damages,  it  was  not  necessary  that  it  should  be  specially  pleaded ; 
and  further,  we  do  not  understand  the  concluding  part  of  the  charge 
to  mean  the  loss  of  credit  in  the  sense  complained  of  by  appellant.  What 
it  permits  the  jury  to  consider  is  "the  injury,  if  any,  to  the  plaintiff's 
feeling,  credit,  or  reputation."  The  word  "credit,"  in  the  sense  in  which 
it  was  used,  evidently  was  intended  by  the  court  to  mean  as  relating  to 
his  standing  as  a  citizen  in  the  community  in  which  he  lived.  In  other 
words,  as  an  expression  synonymous  with  the  word  "reputation." 

The  court  refused  to  permit  the  witness  Morrison  to  testify  as  to 
statements  made  to  him  as  assistant  county  attorney  by  one  E.  Hamiss 
prior  to  the  time  of  filing  the  complaint  against  the  plaintiff.    It  does 
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not  appear  from  the  bill  of  exception  what  was  expected  to  be  proven 
by  Morrison;  or  in  other  words,  what  his  answers  would  have  been.  Of 
course,  we  can  not  tell  from  the  bill  of  exceptions  whether  or  not  the 
proposed  testimony  was  relevant.  The  general  rule  is  that  the  bill  of 
exception  ought  to  state  the  proposed  testimony,  so  that  the  court  can. 
judge  of  its  relevancy.  There  are  exceptions  to  this  rule  (88  Texas,  638), 
but  we  are  of  opinion  that  the  general  rule  upon  the  subject  ought  to- 
apply  in  this  instance. 

The  evidence  complained  of  in  appellant^s  ninth  and  tenth  assign- 
ments of  error  was  admissible. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


FOURTH  DISTRICT,  1901. 


W.  T.  Morton  v.  Nannie  Morris. 

Decided  November  27,  1901. 

1.— Equity  Jnrisdictioii — CancelUtion  of  Void  Deed. 

Although  a  deed  be  void  on  its  face,  yet  since  it  operates  as  a  cloud  on  the- 
title  of  the  property  conveyed,  a  court  of  equity  in  this  State  has  jurisdiction 
of  a  suit  to  cancel  it. 

2. — ^Power  of  Attorney — Sale  of  Land. 

A  power  of  attorney  to  seU  land  authorizing  the  agent  to  sell  on  such  terms- 
as  to  him  shall  seem  meet,  did  not  empower  him  to  convey  in  settlement  of 
claims  or  debts,  nor  to  take  for  part  of  the  consideration  a  nonnegotiable  note 
of  the  purchaser  not  due  until  one  year  after  the  removal  of  an  attachment 
lien  against  the  land,  of  which  the  owner  had  no  knowledge,  claimed  by  the  pur- 
chaser who  was  authorized  to  apply  the  money  due  by  the  note  to  <&scharging 
the  lien  or  judgment  to  be  determined  in  such  suit;  and  a  deed  by  the  attorney 
reciting  such  terms  was  void  on  its  face. 

3. — Same — ^Reformation  of  Deed. 

The  court  could  not  reform  such  deed  and  impart  validity  to  it  upon  the 
offer  of  the  defendant  to  pay  the  money  due  by  the  note  in  such  reasonable  time 
as  the  court  should  fix,  "as  long  as  he  is  protected  against  said  attachment  lien," 
since  the  court  had  no  power  to  add  to  or  subtract  from  the  agent's  authority^ 
or  to  change  the  contract  as  made. 

4.— Deeds— Reformation— Mistake  of  Law. 

A  mistake  by  a  party  as  to  the  legal  meaning  and  effect  of  an  executed 
agreement  such  as  a  deed  affords  no  ground  for  a  reformation  of  the  instrument. 

5.— Assignment  of  Error. 

See  opinion  for  an  asBignment  of  error  to  the  exclusion  of  evidence  as  to  the 
custom  in  protecting  against  liens  in  making  sales  of  land,  held  not  sustained  by 
the  record  and  a  bill  of  exceptions  using  broader  and  more  general  terms. 
6. — Power  of  Attorney — ^Usage  and  Custom. 

A  publicly  known  usage  may  be  proved  to  show  that  the  authority  of  an 
agent  was  conferred  in  contemplation  of  it,  but  such  usage  can  not  be  so  substi- 
tuted for  the  power  as  to  give  authority  not  conferred  by  the  instrument  itself* 


mi.]  Morton  v.  Morris,  263 

7.— Same— Allegata  and  ProlMita. 

Where  there  was  no  all^;ation  in  defendant's  answer  that  plaintiff  had,  be- 
fore the  execution  of  the  deed,  enlarged  the  authority  of  the  agent  as  conferred 
in  the  power  of  attorney  so  as  to  fully  authorise  the  conveyance  as  made  to 
defendant,  it  was  not  error  to  refuse  to  admit  evidence  of  such  enlargement. 

1— Same— Agent  Exceeding  his  Powers— Cancellation  of  Deed. 

Since  one  dealing  with  an  agent  selling  land  is  bound  to  ascertain  the  ex- 
tent of  his  powers,  where  a  deed  by  an  agent  is  canceled  because  made  in  excess 
of  his  powers,  and  therefore  void,  the  principal  is  not  required  to  refund  a  cash, 
payment  made  to  the  agent,  but  which  the  principal  never  received. 

9.— Same— Price  Immaterial  Where  Deed  Void. 

Where  a  deed  by  an  agent  is  void  bcause  made  in  excess  of  his  powers,  evi- 
dence in  an  action  to  cancel  it  that  the  price  was  the  full  value  of  the  hmd  is 
immaterial. 

Appeal  from  Atascosa.    Tried  below  before  Hon.  M.  P.  Lowe. 

James  Rautledge  and  0.  H.  Martin,  for  appellant 

J.  r.  Biffins  and  W.  A.  H.  Miller,  for  appellee. 

NEILL,  AflSOOiATB  Justice. — ^This  suit  was  bronght  by  the  appellee, 
Nannie  Morris,  against  the  appellant,  W.  T.  Morton,  to  cancel  a  certain 
allied  pretended  deed  purported  to  have  been  made  by  appellee,  by  her 
attorney  in  fact  nnder  a  power  therein  given  by  her  to  him.  The 
grounds  upon  which  the  cancellation  was  prayed  for  are  (1)  that  the 
deed,  upon  its  face  shows,  that  the  agent  exceeded  the  scope  of  the 
authori^  conferred  on  him  by  the  power  of  attorney;  (2)  that  the  deed 
▼as  fraudulently  made  in  pursuance  of  a  conspiracy  between  her  agent 
and  the  appellant  to  deprive  her  of  her  property;  (3)  that  the  agent 
at  the  time  he  made  the  contract  of  sale  and  ei^ecuted  the  deed  was 
dnmk,  and  incapacitated  by  reason  thereof  to  make  the  contract  for 
her;  and  (4)  that  the  consideration  agreed  upon  was  inadequate. 

The  appellant  answered  (1)  by  general  and  special  exceptions;  (2)  by 
general  denial;  (3)  a  plea  of  res  ad  judicata;  (4)  that  after  the  power 
of  attorney  Was  executed,  and  before  the  sale  was  made,  the  appellee  had 
enlarged  the  authority  given  therein  by  authorizing  her  agent  to  sell  as 
quickly  as  possible,  and  for  as  much  or  as  little  as  he  could  get,  upon  any 
terms,  credit  or  conditions,  or  form  of  payment;  (5)  that  when  the  sale 
was  made  there  was  an  attachment  lien  upon  the  property,  and  that  it 
is  the  general  usage  and  custom  of  the  country,  in  making  real  estate 
conveyances  by  attorneys  in  fact  or  otherwise,  to  protect  the  purchaser 
against  any  liens  that  may  be  outstanding  against  the  property,  and  sell 
on  such  credits,  and  that  her  agent  simply  followed  the  general  usage 
and  custom  in  this  respect ;  (6)  that  if  in  any  respect  her  agent  exceeded 
his  authority  in  the  conditions  of  said  sale,  that  the  deed  should  not  be 
canceled  on  that  account,  for  this,  that  appellee  is  ready  to  pay  the 
balance  of  the  purchase  money  at  any  reasonable  time  to  be  fixed  by  the 
court  as  long  as  he  is  protected  against  said  attachment  lien  on  the  land. 

Upon  the  trial  of  the  cause,  after  the  introduction  in  evidence  of  the 
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deed  and  powers  of  attorney,  the  court  held  that  the  deed,  in  connection 
with  the  powers  of  attorney,  showed  upon  its  face  that  appellee^s  at- 
torney in  fact  had  exceeded  the  authority  conferred  upon  him,  and  that 
the  deed  was  therefore  void.  Then,  after  hearing  evidence  as  to  the 
rental  value  of  the  land  during  the  time  it  was  occupied  by  appellant 
under  the  deed,  the  jury  were  peremptorily  instructed  to  return  a  verdict 
in  favor  of  the  appellee  for  the  cancellation  of.  the  deed  and  for  the 
rental  value  of  the  property. 

Conclusions  of  Fact — ^Upon  the  Ist  day  of  November,  1898,  the  ap- 
pellee, Nannie  Morris,  by  an  instrument  in  writing  of  that  date,  ap- 
pointed and  constituted  W.  A.  Brooks  her  attorney  in  fact,  thereby 
granting  and  conferring  upon  him  authority  and  powers  as  follows: 
"For  me  and  in  my  name,  place,  and  stead,  to  enter  into  and  upon  and 
take  possession  of  all  such  messuages,  land,  tenements,  hereditaments,  and 
real  estate  whatever  in  the  State  of  Texas,  whereof  I  am  or  may  be  in 
any  way  entitled  or  interested  and  to  grant,  bargain,  and  sell  the  same, 
or  any  part  or  parcel  thereof,  for  such  sum  or  price  and  on  such  terms 
as  to  him  shall  seem  meet,  and  for  me  and  in  my  name  to  make,  execute, 
acknowledge,  and  deliver  good  and  sufficient  deeds  and  conveyances  for 
the  same,  either  with  or  without  covenants  and  warranty;  and  until  the 
sale  thereof,  to  let  and  demise,  lease,  or  rent  the  said  real  estate  for  the 
best  rent  that  can  be  procured  for  the  same;  and  to  ask,  demand,  re- 
cover, and  receive  all  sums  of  money  which  shall  become  due  and  owing 
to  me  by  means  of  such  bargain,  sale,  or  lease  and  rent  of  said  real 
estate,  and  to  receipt  for  the  same;  and  to  take  all  lawful  ways  and 
means  for  the  recovery  thereof,  to  compound  and  agree  for  the  same, 
and  to  execute  and  deliver  sufficient  acquittances  and  discharges  there- 
for ;  and  I  do  further  empower  my  said  attorney  in  fact  to  employ  coun- 
sel and  authorize  him  to  bring  a  suit  in  any  court  having  jurisdiction 
for  a  partition  of  any  or  all  of  property  situated  in  the  State  of  Texas, 
which  is  now  owned  by  myself  and  the  heirs  of  my  daughter  Cora  E. 
Morton,  late  of  Bexar  County,  Texas,  now  deceased,  and  in  the  event 
of  a  sale  of  said  last  named  property  by  order  of  court,  to  receive  and 
receipt  for  my  part  of  the  proceeds  of  such  sale,  with  power  of  substitu- 
tion and  revocation,  giving  and  granting  unto  my  said  attorney  full 
power  and  authority  to  collect  and  receipt  for  or  to  sue  for  and  collect 
any  other  moneys  that  may  now  be,  or  which  may  become  due  me  from 
any  and  all  persons  whomsoever  in  the  State  of  Texas,  and  to  attend  to 
any  and  all  business  which  I  may  have  in  the  Stete  of  Texas,  and  per- 
form all  and  every  act  and  thing  whatsoever  necessary  and  requisite  to 
be  done  and  performed  in  and  about  the  premises  as  fully,  to  all  intents 
and  purposes,  as  I  might  or  could  do  if  personally  present,  with  full 
power  of  substitution  and  revocation,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  his  substitute  shall  lawfully  do  or  cause 
to  be  done  by  virtue  hereof."    This  instrument,  after  having  been  duly 
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acknowledged,  was  on  the  23d  day  of  November,  1898,  duly  recorded  in 
the  oflSce  of  the  county  clerk  of  Atascosa  County,  Texas. 

On  the  18th  day  of  November,  1898,  W.  A.  Brooks  by  an  instrument 
of  that  date,  after  reciting  the  authority  and  power  conferred  upon  him 
by  the  foregoing  instrument,  nominated  and  appointed  J.  M.  Eckford 
as  his  substitute  attorney  in  fact,  to  do  and  perform  each  and  every 
act  and  thing  which  by  the  power  of  attorney  from  Nannie  Morris  to 
him,  he  (Brooks)  was  authorized  to  do  and  perform  in  respect  to  the 
moneys  and  real  and  personal  property  and  other  business  matters  in 
said  power  of  attorney  named.  This  instrument,  after  being  acknowl- 
edged, was  duly  recorded  on  November  26,  1898. 

On  the  3d  day  of  January,  1899,  J.  M.  Eckford  as  attorney  in  fact, 
by  virtue  of  the  last  stated  instrument,  for  Nannie  Morris,  executed  a 
warranty  deed  to  the  appellant,  W.  T.  Morton,  purporting  to  convey  to 
him  1510  acres  of  land  (which  is  the  property  in  controversy  and  is 
specifically  described  in  the  deed)  belonging  to  the  appellee.  The  deed 
recites  a  consideration  of  $1510,  but  the  manner  and  conditions  of  its 
payment  are  recited  in  the  deed  as  follows : 

''It  is  agreed  that  the  sum  of  two  hundred  dollars  has  been  paid  in 
cash,  the  receipt  of  which  is  hereby  acknowledged  and  a  note  has  been 
given  for  the  balance  of  $1310,  bearing  6  per  cent  interest;  and  it  is 
agreed  that  the  said  note  is  nonnegotiable  and  shall  not  become  due 
mitil  one  year  after  a  certain  lien  upon  said  property  created  by  reason 
of  a  writ  of  attachment  issued  out  of  Atascosa  District  Court  in  case  of 
Morton  v.  Nannie  Morris  has  been  removed  therefrom.  Should  the  said 
suit  end  adversely  to  said  Nannie  Morris,  the  said  Morton  shall  use  the 
amount  due  on  said  note  to  liquidate  the  amount  due  on  said  lien  by 
reason  of  said  writ  of  attachment,  and  any  judgment  that  might  be 
rendered  therein,  and  any  balance  remaining  to  be  paid  to  Nannie 
Morris;  or  should  said  lien  be  removed,  and  no  judgment  be  rendered 
therefor  by  payment  or  settlement  of  same  by  said  Nannie  Morris  or 
otherwise,  then  the  whole  amount  of  said  note  shall  be  paid  to  said 
Nannie  Morris  or  her  agent,  J.  M.  Eckford,  within  one  year  after  the 
removal  of  such  lien.^'  This  deed,  which  is  the  one  sought  to  be  can- 
celed, after  being  acknowledged  by  Eckford,  was  duly  recorded  in 
Atascosa  County  on  January  6,  1899. 

It  is  shown  by  appellants  own  pleadings  that  he  was  the  plaintiflf  in 
the  case  of  Morton  v.  Nannie  Morris  referred  to  in  the  deed,  and  it  is 
shown  by  the  undisputed  testimony  that  the  attachment  was  issued  and 
levied  at  his  instance  after  the  powers  of  attorney  were  executed.  It 
is  undisputed  that  the  appellee  was  never  informed  by  Eckford  of  this 
sale  to  the  appellant;  that  she  never  received  any  of  the  purchase  money 
or  the  note  given  for  the  land,  and  that  she  never  in  any  way  confirmed 
or  ratified  the  sale,  but  as  soon  as  she  was  informed  of  it,  repudiated  the 
whole  transaction. 

Immediately  after  the  execution  of  the  deed  the  appellant  went  into 
possession  of  the  property,  and  the  evidence  shows  that  its  rental  value 
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was  $250  per  annum  for  the  years  1899  and  1900,  and  up  to  the  date  of 
judgment,  which  was  March  20,  1901,  during  all  of  which  time  appel- 
lant was  in  possession  of  said  property. 

Conclusions  of  Law. — 1.  We  will  say  in  limine  that  it  is  generally 
held  outside  of  this  State  that  where  the  defect  appears  upon  the  face 
of  an  instrument,  and  a  resort  to  extrinsic  evidence  is  unnecessary  to 
show  its  invalidity,  the  jurisdiction  of  a  court  of  equity  can  not  be  in- 
voked to  cancel  the  instrument.  3  Pom.  Eq.,  sec.  1399.  But,  comment- 
ing upon  this  general  rule,  in  the  same  section  the  author  says :  "While 
this  doctrine  may  be  settled  by  the  weight  of  authority,  I  must  express 
the  opinion  that  it  often  operates  to  produce  a  denial  of  justice.  It 
leads  to  a  strange  scene,  almost  daily  in  the  courts, — of  defendants  urg- 
ing that  the  instruments  under  which  they  claim  are  void,  and  therefore 
they  ought  to  be  permitted  to  stand  unmolested,  and  of  judges  deciding 
that  courts  can  not  interfere,  becav>se  the  deed  or  other  instrument  is 
void,  while,  from  a  business  point  of  view,  every  intelligent  person  knows 
that  the  instrument  is  a  very  serious  injury  to  plaintiff's  title,  greatly 
depreciating  its  market  value,  and  the  judge  himself,  who  repeats  the 
rule,  would  neither  buy  the  property  while  thus  affected  nor  loan  a 
dollar  upon  its  security.  This  doctrine  is,  in  truth,  based  upon  mere 
verbal  logic,  rather  upon  considerations  of  justice  and  expediency."  In 
Day  Land  and  Cattle  Company  v.  State,  68  Texas,  527,  the  Supreme 
Court,  after  quoting  with  approval  the  foregoing  criticism,  held  that, 
though  an  instrument  may  be  void  upon  its  face,  a  court  of  equity  not 
only  has  the  power  to  declare  its  nullity,  but  should  exercise  that  power 
and  cancel  it  when  a  defendant  asserts  a  right  under  it.  Regarding 
this  as  settling  the  question  of  jurisdiction,  we  will  pass  to  the  consider- 
ation of  the  main  question  in  the  case. 

2.  Does  the  instrument  sought  to  be  canceled  show  upon  its  face 
that  it  is  in  excess  of  and  unauthorized  by  the  power  conferred  by  the 
grantor  in  the  letter  of  attorney  given  to  her  agent?  It  is,  elementary 
that  a  power  of  attorney  must  be  strictly  construed  according  to  its 
plain  import.  Frost  v.  Cattle  Co.,  81  Texas,  505 ;  Skaggs  v.  Murchison, 
63  Texas,  348 ;  Wynne  v.  Park,  30  S.  W.  Rep.,  62.  When  an  agency  is 
created  by  a  written  instrument,  the  nature  and  extent  of  the  authority 
given  by  it  should  be  ascertained  from  the  instrument  itself,  and  can 
not  be  enlarged  by  parol  evidence  of  the  usage  of  other  agents  in  like 
cases,  as  that  would  be  to  contradict  or  vary  the  terms  of  the  written 
instrument.  Reese  v.  Medlock,  27  Texas,  120;  Railway  v.  Poindexter, 
70  Texas,  107;  McAlpine  v.  Cassidy,  17  Texas,  449;  Skaggs  v.  Murchi- 
son, supra.  A  power  to  sell  land  does  not  of  itself  imply  an  authority 
to  sell  on  a  credit.  The  presumption  is  that  the  sale  is  to  be  for  cash. 
Pars,  on  Cont.,  58;^  Kent  Cora.,  622;  Story  on  Ag.,  sec.  77;  Am.  and 
Eng.  Enc.  of  Law,  360.  But  when  an  agent  is  authorized  to  sell  "on 
such  terms  as  to  him  shall  seem  meet"  he  may  grant  a  reasonable  time. 
Mech.  on  Ag.,  sec.  325;  Dyer  v.  Duffy,  39  W.  Va.,  148,  24  Law.  Rep. 
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Ann.,  339,  19  S.  E.  Bep.,  540 ;  Brown  v.  Land  Co.,  42  Cal.,  257 ;  Carson 
T.  Smith,  77  Am.  Dec.,  539,  5  Minn.,  78. 

Nor  will  a  power  to  sell  and  convey  land  imply  an  authority  to  barter 
or  exchange  it  for  other  property,  or  to  give  it  away,  or  to  take  pay  in 
merchandise  or  in  settlement  of  claims  or  debts.  Frost  v.  Cattle  Co., 
81  Texas,  509 ;  Eeese  v.  Medlock,  supra ;  Rhine  v.  Blake,  59  Texas,  240 ; 
Trudo  V.  Anderson  (Mich.),  81  Am.  Dec.,  795;  Mann,  Exrs.  v.  Robinson, 
19  W.  Va.,  49,  42  Am.  Rep.,  771;  Woodward  v.  Jewell,  140  U.  S.,  253; 
Morrill  v.  Cone,  22  How.,  75 ;  Kleinhaans  v.  Jones,  68  Fed.  Rep.,  746, 
37  U.  S.  App.,  185 ;  Hampton  v.  Moorehead,  62  Iowa,  91. 

In  Frost  v.  Cattle  Company,  supra,  the  powers  granted  to  the  agent 
were  more  extensive  and  of  much  broader  scope  than  those  conferred  by 
the  power  of  attorney  under  consideration  in  this  case.  It  was  there 
held,  after  considering  some  of  the  authorities  we  have  cited,  that  a 
power  to  sell  and  convey  does  not  include  the  power  to  convey  in  dis- 
charge of  a  debt  or  claim.  Leaving  oiit  of  view,  as  we  mui^t,  fn  deter- 
mining the  naked  question  as  to  whether  the  appellee's  agent  went  be- 
yond the  scope  of  his  authority,  the  facts  that  the  appellant  was  the 
party  plaintiff  in  the  case  recited  in  the  deed  sought  to  be  canceled ;  that 
he  procured  the  issuance  and  levy  of  the  attachment  on  the  property  in 
controversy  upon  a  demand  founded  upon  an  alleged  tort,  which  from 
its  nature  would  furnish  no  foundation  for  the  writ  (this,  too,  after  the 
power  of  attorney  had  been  executed) ;  and  that  appellee  was  wholly  ig- 
norant of  the  pretended  lien  asserted  in  the  deed  when,  and  long  after  it 
was  executed, — facts  undisputed  and  fully  established  by  the  evidence, — 
we  will  now,  in  the  light  of  the  well-established  principles  stated,  con- 
sider the  question. 

As  is  seen  from  our  conclusions  of  fact,  the  note  of  $1310  given  for 
the  purchase  money  is  nonnegotiable,  and  can  not  become  due  until  one 
year  after  the  recited  lien  has  been  removed  from  the  property.  The 
power  of  attorney  is  silent  as  to  any  suit  against  its  maker,  or  any  lien 
upon  her  property.  Were  it  not  for  the  fact  that  it  empowers  the  agent 
**to  sell  on  such  terms  as  to  him  shall  seem  meet,*'  there  could  be  no  im- 
pUcation  that  authority  was  given  to  sell  on  a  credit,  but  the  presump- 
tion would  be  that  the  sale  should  be  for  cash.  As  it  is  he  was  author- 
ized to  sell  on  reasonable  credit.  While  what  is  a  reasonable  credit  is 
ordinarily  a  question  of  fact  to  be  determined  by  the  jury,  yet  that  is 
referable  to  a  definite  length  of  time  which  must  elapse  before  the  pur- 
chase money  according  to  the  terms  of  sale  becomes  due,  not  to  the  con- 
tingency, or  to  the  time  of  the  happening  of  an  event  which  is  indefinite, 
or  over  which  the  grantor  has  no  control.  No  authority  was  conferred 
upon  the  agent  to  determine  that  a  lien  existed  upon  the  property,  and 
make  the  time  when  the  purchase  money  should  become  due  contingent 
upon  its  removal  or  discharge.  True,  that  is  certain  which  can  be  made 
certain.  And  it  may  be  said  that  by  discharging  the  supposed  lien  the 
appellee  could,  under  the  terms  of  tiie  deed,  have  fixed  definitely  the 
time  of  the  note's  maturity.    But  m  indebtedness  had  been  established 
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4i^ainst  the  appellee^  or  acknowledged  by  her.  Its  existence  was  a  mat- 
ter for  judicial  determination^  and,  if  not  so  determined,  the  supposed 
attachment  lien  would  fall  to  the  ground.  Can  it  be  said,  then,  that  the 
agent  was  authorized  to  make  a  sale  on  such  terms  as  would  require  his 
principal  to  discharge  a  lien  by  the  payment  of  a  disputed  claim,  in 
order  to  make  certain  the  time  when  the  purchase  money  for  her  prop- 
erty would  become  due?  To  assert  such  a  proposition  is  to  refute  it. 
The  only  way  by  which  the  time  when 'the  note  would  become  due  could 
be  known  would  be  to  await  the  termination  of  the  suit  in  which  the 
attachment  was  levied.  One  must  be  imbued  with  the  spirit  of  proph- 
'ecy  to  foretell  when  a  lawsuit  will  end.  It  may  drag  ite  weary  length 
along  until  starvation  stares  the  hopeless  creditor  in  the  face  while  the 
•debtor  grows  fat  in  the  possession  of  her  property.  Is  twelve  months 
after  the  uncertain  time  of  ^the  ending  of  a  lawsuit  a  reasonable  credit 
to  be  given  by  an  agent  for  the  pa3rment  of  the  purchase  money  due  for 
i;he  sale  of  his  principars  property  ?  As  a  matter  of  law,  we  think  not. 
But  the  uncertainty  and  indefiniteness  of  the  time  of  payment  is  not 
the  only  matter  in  which  appellee's  agent  went  beyond  the  scope  of  his 
authority.  It  depends  upon  how  the  lawsuit  mentioned  in  the  deed 
-terminates  whether  she  is  ever  paid  anything  or  not.  "Should  it  end 
adversely  to  her,  the  appellant  shall  use  the  amount  due  on  said  note  to 
liquidate  the  amount  due  on  said  lien  by  reason  of  said  writ  of  attach- 
ment, and  any  judgment  that  may  be  rendered  therein;''  thus,  by  the 
deed,  empowering  the  purchaser  not  only  to  withhold  the  purchase 
money  for  an  indefinite  time,  but  to  use  it  himself  in  discharging  the 
Jien  or  any  judgment  that  may  be  rendered  in  the  suit,  regardless  of 
whether  the  lien  is  established  or  not.  In  our  opinion,  to  hold  that  the 
power  conferred  such  extraordinary  authority,  would  be  to  disregard  all 
the  principles  not  only  of  law  and  equity,  but  of  justice  and  reason. 
The  agent  himself  had  no  authority  under  the  power  to  apply  the  pro- 
ceeds of  the  sale  to  the  discharge  of  a  lien  or  payment  of  a  debt  against 
his  principal.  How  could  he,  then,  confer  authority  upon  the  pur- 
chaser that  he  did  not  himself  possess  ?  Had  such  authori^  been  given 
him,  he  had  no  right  to  delegate  it  to  the  party  to  whom  he  sold  the 
property.  Every  power  of  an  agent  must  find  its  ultimate  source  in 
«ome  act  of  his  principal.  Mech.  on  Ag.,  sec  276.  This  power  sought 
to  be  given  by  the  deed  to  appellant  is  nothing  more  or  less  than  author- 
ity, upon  a  certain  contingency,  to  discharge  a  debt  or  claim.  As  the 
agent  under  his  power  to  sell  and  convey  had  no  such  authority  (Frost 
V.  Cattle  Company,  supra),  he  could  not  confer  it  upon  the  appellant. 
Suppose,  in  the  event  of  a  judgment  on  the  claim  against  appellee,  the 
appellant  should  not  appropriate  the  money  due  on  the  note  to  its 
liquidation;  she  would  then  have  to  pay  the  judgment  herself,  or  have 
other  property  taken  in  execution,  and  it  may  be,  have  to  wait  for  twelve 
months  afterwards  for  the  note  to  mature  before  she  could  sue  upon  it. 
The  authority  for  such  a  contract  of  sale  can  not  be  traced  to  any  act 
of  the  appellee  as  its  source.    We  must  therefore  hold  that  the  appellee's 
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agent  exceeded  the  scope  of  his  authority  in  selling  her  property  upon 
the  terms  stipulated  in  the  deed^  and  that  such  instrument  is  void  on 
its  face. 

3.  It  is  urged  by  appellant  that  even  if  the  agent  exceeded  his  au- 
thoriiy  as  to  the  extent  of  the  credit^  or  as  to  the  agreement  that  Morton 
might  apply  the  amount  due  on  the  note  to  clearing  up  and  removing 
any  lien  that  might  exist  on  the  land^  still  as  he  had  offered  to  pay  the 
balance  of  the  purchase  money  due  in  cash^  and  asked  for  a  reformation 
of  the  instrument  in  so  far  as  it  exceeded  the  authority  conferred,  the- 
deed  should  not  have  been  declared  void  in  toto,  but  only  the  particular 
clause  which  was  in  excess  of  the  agent's  authority,  and  such  instrument, 
should  have  been  reformed  and  not  canceled. 

It  is  a  suflBcient  answer  to  this  contention  to  say  that  the  appellant, 
never  "offered  to  pay  the  balance  of  the  purchase  money  in  cash.*'  The: 
averments  in  his  answer  are:  ^^ut  if,  in  any  respect,  he  [the  agent] 
exceeded  his  authority  in  the  condition  of  said  sale,  the  sale  should  not. 
be  canceled  on  that  account;  that  this  defendant  is  ready  to  pay  the  bal- 
ance of  the  purchase  money  at  any  reasonable  time  to  be  fixed  by  the^ 
court,  as  long  as  he  is  protected  against  said  attachment  lien  on  said 
land."  Thus  it  is  seen  the  tender  is  conditional,  and  authorizes  the- 
court  to  fix  a  reasonable  time  for  the  payment  of  the  purchase  money. 
The  law  has  conferred  no  such  authority  upon  the  court,  nor  was  it. 
given  by  the  appellee.  If  the  deed  was  void  for  lack  of  authority  given 
the  agent,  the  court  can  not  validate  it  by  an  assumption  of  authority 
not  given  by  the  law  or  the  contract  between  the  parties.  The  instru- 
ment must  stand  or  fall  upon  the  authority  given  by  the  principal  to  her 
agent,  and  the  court  is  without  power  to  subtract  anything  from  or  add 
anything  to  such  authority.  It  is  only  when  there  is  a  mutual  mistake 
(that  is,  where  there  has  been  no  meeting  of  minds),  and  an  agreement- 
actually  entered  into,  but  the  deed  or  other  instrument  in  its  written 
form  does  not  express  what  was  really  intended  by  the  parties  thereto, 
tiiat  a  court  of  equity  will  reform  an  instrument  on  the  grouAd  of  mis- 
take. Pom.  Eq.  Jur.,  sec.  1375.  A  mistake  by  a  party  as  to  the  legal 
effect  of  an  executed  agreement  is  no  ground  for  affirmative  relief.  In 
the  absence  of  elements  of  fraud,  concealment,  etc.,  or  other  inequitable 
conduct  in  the  transaction,  the  party  who  knew,  or  had  an  opportunity 
to  know,  the  contents  of  an  agreement  or  other  instrument  can  not  ob- 
tain its  reformation  because  he  mistook  the  legal  meaning  and  effect  of 
tiie  whole  or  any  part  of  its  provisions.     Pom.  Eq.  Jur.,  sec.  843. 

The  appellant  nowhere  in  his  answer  indicates  wherein  by  mistake  of 
the  parties  the  deed  failed  to  express  the  agreement  or  terms  of  sale. 
His  contention  throughout  is  that  it  does  express  the  true  intent  of 
the  parties,  and  it  is  only  in  the  event  he  has  mistaken  the  legal  mean-t- 
ing and  effect  of  the  instrument  he  asks  for  its  reformation. 

4.  The  fourth  assignment  of  error  is  as  follows :  "The  court  erred 
in  refusing  to  permit  defendant,  Morton,  to  show  that  it  was  the  usual 
and  general  custom  of  the  country  where  said  land  was  situated  to  exe-- 
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cute  conveyances  and  make  sales  of  land  on  the  ternis  of  credit  specified 
in  the  deed  in  this  case,  and  to  provide  and  agree  therein  that  the  pur- 
chaser might  apply  any  balance  of  the  purchase  money  that  might  re- 
main due  to  the  satisfaction  of  any  lien  that  might  exist  on  said  land  in 
this  case,  because  such  testimony  tended  to,  and  would,  show  that  such 
terms  of  credit,  agreement,  conditions,  and  usage  were  in  contemplation 
of  the  parties  at  the  time  the  power  of  attorney  was  executed,  and  that 
the  agent  had  not  exceeded  his  authority,  and  that  the  sale  was  not  void/' 
No  statement  can  be  made  from  the  record  that  will  support  this 
assignment  or  the  proposition  thereunder.  The  only  allegations  in  ap- 
pellant's answer  which  can  have  any  relation  to  the  assignment  are  as 
follows:  "That  it  is  the  general  usage  and  custom  of  the  country  in 
making  real  estate  conveyances  by  attorneys  in  fact  or  otherwise,  to  pro- 
tect the  purchaser  against  any  liens  that  may  be  outstanding  upon  the 
property,  and  sell  on  such  credit,  and  Eckford  (the  agent)  simply  fol- 
lowed the  general  usage  and  custom  in  this  respect."  The  appellant's 
bill  of  exceptions  shows  that  he  "offered  to  introduce  evidence  in  support 
of  each  and  every  allegation  and  defense  contained  in  his  answer  and 
pleadings.'*  Evidence  that  would  sustain  the  allegations  quoted  would 
fall  far  short  of  establishing  such  facts  as  are  recited  in  the  assignment 
of  error.  It  may  have  been  the  usage  and  custom  in  the  country,  in 
making  real  estate  conveyances  by  attorneys  in  fact,  to  protect  the  pur- 
chasers against  any  liens  on  the  property  and  to  sell  on  a  credit;  but  it 
would  not  follow  that  it  was  the  "general  custom  of  the  county  where 
the  land  was  situated  to  execute  conveyances  and  make  sales  of  land  on 
3itch  terms  of  credit  as  are  specified  in  the  deed  in  this  case,  and  to  pro- 
vide and  agree  therein  that  the  purchaser  might  apply,"  etc.  The  au- 
thority of  the  attorney  must  be  ascertained  from  the  language  of  the  in- 
strument which  confers  the  authority  (Blum  v.  Robertson,  24  California, 
127),  and  all  persons  dealing  with  the  attorney  must  take  notice  of  the 
powers  conferred  by  it,  and  that  the  agent  can  not  exercise  authority  in 
excess  of  his  powers.  Publicly  known  usage  may  be  proven  to  show  that 
the  authority  was  conferred  in  contemplation  of  it,  but  such  usage  can 
not  be  so  substituted  for  the  power  as  to  give  authority  not  conferred  by 
the  instrument  itself.  That  would  be  to  contradict  or  vary  the  terms 
of  a  written  instrument  (Reese  v.  Medlock,  supra),  not  to  explain  its 
meaning  by  the  light  of  known  usage. 

5.  There  is  no  allegation  in  appellant's  answer  "that,  before  the  exe- 
cution of  the  deed  to  him,  Nannie  Morris  had  enlarged  the  authority 
and  powers  conferred  in  the  powers  of  attorney  so  as  to  fully  authorize 
the  sale  and  conveyance  of  said  land  under  the  terms  and  conditions  by 
which  the  same  was  conveyed  and  sold,''  There  being  no  such  allega- 
tion, the  court  did  not  err  in  refusing  to  admit  the  evidence  of  such  en- 
largement, as  is  complained  of  in  appellant's  fifth  assignment. 

6.  A  party  dealing  with  an  agent  is  bound,  at  his  peril,  to  ascertain 
the  extent  of  the  agent's  powers.  Story  on  Ag.,  sees.  210,  211,  et  seq. 
The  appellant  was  charged  with  knowledge  that  the  sale  to  him  was  un- 
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authorized  and  therefore  void.  Knowing  this  when  he  paid  the  money 
to  Mr.  Eckford,  he  has  no  right  to  look  to  the  appellee,  who  never  re- 
ceived a  dollar  of  it,  or  in  any  way  ratified  the  sale,  for  its  repayment  on 
the  cancellation  of  the  void  deed.  Or,  in  the  language  of  appellee's 
counsel,  "Where  an  agent,  in  attempting  to  sell  land  for  his  principal, 
exceeds  his  authority,  there  is  no  sale,  and  the  deed  being  void,  the  prin- 
cipal is  not  bound  to  the  would-be  purchaser  for  any  money  he  might 
have  paid,  unless  it  came  into  the  possession  of  the  principal,'^  or  he  re- 
ceived the  benefit  of  it.  1  Dev.  on  Deeds  (note),  pp.  347,  348;  Hamp- 
ton V.  Moorehead,  17  N.  W.  Rep.,  202.  None  of  the  authorities  cited 
by  appellant's  counsel  support  his  proposition  under  his  sixth  assign- 
ment of  error. 

7.  The  court  did  not  err  in  sustaining  the  exceptions  to  appellant's 
plea  of  res  adjudicata.  While  the  parties  were  the  same  to  the  judg- 
ment plead  in  4)ar  as  they  are  in  this  case,  the  subject  matter  of  the  suits 
is  different,  as  well  as  the  terms  of  sale. 

8.  If  the  deed  were  void  by  reason  of  the  agent's  going  beyond  the 
scope  of  his  authority,  it  would  be  immaterial  whether  or  not  the  price 
stated  in  it  was  the  full  value  of  the  land.  Therefore  the  evidence  of- 
fered by  appellant  to  show  that  it  was  worth  no  more  than  the  price  so 
stated  was  properly  excluded. 

9.  All  questions  presented  by  the  remaining  assignments  of  error 
are  involved  in  those  already  considered,  and  have  been  determined  ad- 
versely to  appellant. 

The  judgment  is  afiBrmed. 

Affirmed, 


Major  Hart  et  al.  v.  Kittie  C.  Meredith. 

Decided  November  13,  1901. 

L— Deed— Recitals— EatoppeL 

Recitals  in  a  deed  do  not  constitute  an  estoppel  as  to  strangers  to  the  in- 
■strument,  nor  as  to  suits  not  founded  on  it,  nor  will  such  estoppel  arise  in 
other  and  collateral  controversies  between  the  parties  to  the  deed. 

8.— &une— Privies— Judgment  Creditors. 

Where  judgment  creditors  sold  as  the  property  of  M.  land  which  was  de- 
scribed in  a  trust  deed  as  the  property  of  M.,  grantee  therein,  they  did  not 
thereby  become  privies  under  the  parties  to  such  deed,  so  as  to  entitle  them  to 
take  advantage  of  such  recital  therein. 

S.—&une— Trespass  to  Try  Title— Parol  Evidence. 

In  an  action  to  recover  land  which  was  described  in  a  trust  deed  as  the 
property  of  M.,  bought  by  one  not  a  party  or  privy  to  such  deed,  plaintiff  was 
entitled  to  contradid;  by  parol  testimony  the  recital  in  such  deed  and  to  show 
the  true  nature  of  the  transactions  resulting  in  its  execution. 

4r-Jiidement  Against  Tenants  not  a  Bar. 

Where  a  party  in  trespass  to  try  title  was  dismissed  from  the  suit  and  judg- 
ment rendered  against  her  codefendants  therein,  such  judgment  was  not  binding 
-on  her  because  of  the  fact  that  such  codefendants  were  tenants  of  hers. 
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5.— Creditors— Sight  of  Debtor  to  Prefer. 

A  (lebtor  had  the  right  to  prefer  a  bona  fide  creditor,  and  the  creditor  may 
receive  from  his  debtor  property  reasonably  sufficient  to  pay  his  debt. 

6.-— Trespass  to  Try  Title— Rents. 

Where  in  trespass  to  try  title  there  is  no  evidence  as  to  when  defendant 
took  possession,  a  verdict  awarding  rent  to  plaintiff  is  not  authorized,  and  a 
remittitur  of  the  amojont  allowed  for  rent  is  required  on  appeal. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J,  Brooks. 

J.  A.  Buckler  and  James  Raley,  for  appellants. 

Ball  &  Fuller,  for  appellee. 

FLY,  Associate  Justice. — Appellee  infltituted  this  suit  in  Kerr 
County  to  try  title  to  certain  land  situated  therein,  and  by  agreement 
the  venue  was  changed  to  Bexar  County,  where  a  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  appellee. 

The  evidence  showed  that  J.  C.  Meredith,  the  father  of  appellee,  de- 
siring to  trade  certain  property  in  San  Antonio  belonging  to  him  for 
the  land  in  controversy,  conveyed  the  San  Antonio  property  to  his 
mother,  Mary  K.  Meredith,  in  trust,  to  be  traded  for  the  Kerr  County 
property.  The  trade  was  made,  the  deed  for  the  Kerr  County  property 
being  taken  in  the  name  of  Kittie  C.  Meredith  by  direction  of  J.  C. 
Meredith.  The  property  in  San  Antonio  which  was  traded  for  the  land 
in  Kerr  County  was  not  the  property  of  Mrs.  Mary  K.  Meredith. 

Appellants  claim  the  land  through  an  execution  sale  issued  out  of  the 
District  Court  of  Bexar  County  by  virtue  of  a  judgment  in  favor  of 
Major  Hart  and  against  Mary  K.  Meredith,  for  $1728. 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court  to 
instruct  the  jury  that  the  deed  from  J.  C.  Meredith  to  his  mother,  Mary 
K.  Meredith,  made  her  the  owner  of  the  property  for  a  valuable  consid- 
eration, and  that  if  she  was  insolvent  when  S.  W.  Smith,  the  owner  of 
the  Kerr  County  property,  conveyed  it  to  Kittie  C.  Meredith,  and  unable 
to  pay  her  debts,  the  jury  should  find  for  appellants.  In  the  deed  made 
by  J,  C.  Meredith  to  his  mother  it  was  recited  that  certain  land  in  Run-^ 
nels  County,  which  it  seems  was  traded  for  the  San  Antonio  property, 
was  the  property  of  Mary  K.  Meredith,  and  that  the  grantor  made  the 
deed  to  his  mother  to  reimburse  her  for  the  Runnels  County  property. 
Evidence  was  introduced  which  satisfactorily,  it  seems,  explained  to  the 
jury  why  J.  C.  Meredith  had  made  the  deed  in  question,  and  showed 
that,  in  spite  of  the  recitations  in  the  deed,  the  property  belonged  to  J. 
C.  Meredith.  Bills  of  exception  were  taken  to  the  admission  of  such 
testimony,  and  it  is  contended  that  the- recitations  in  the  deed  are  con- 
clusive against  appellee  and  a  verdict  should  have  been  instructed  as  in- 
dicated in  the  special  charge  above  referred  to. 

As. contended  by  appellants,  recitals  in  deeds  bind  parties  and  their 
privies,  on  the  ground  that  they  are  estopped  by  such  recitations  in  the 
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course  of  the  transaction  in  which  the  deed  is  given,  but  it  is  well  settled 
that  such  recitations  do  not  constitute  an  estoppel  as  to  a  stranger  to  the 
instrument,  nor  in  suits  not  founded  on  the  instrument  containing  the 
recital.  Such  estoppel  will  not  even  arise  in  other  and  collateral  con- 
troversies arising  between  the  parties  to  the  deed.  Williams  v.  Chand- 
ler, 25  Texas,  4. 

The  above  rule  is  foimded  on  the  principle  that  no  estoppel  can  arise 
unless  there  be  a  direct  and  apparent  connection  between  the  wrong  and 
the  injury  inflicted.  Appellants  were  not  parties  to  the  deed  given  by 
J.  C.  Meredith  to  Mary  K.  Meredith,  and  the  debt  for  which  Hart  sued 
His.  Meredith  was  not  made  on  the  strength  of  it,  and  their  actions  in 
connection  with  Mrs.  Meredith  could  not  have  been  influenced  by  it  in 
any  manner.  If  the  property  really  belonged  to  J.  C.  Meredith,  how 
could  the  position  of  appellants  have  been  made  worse  by  a  deed  in  trust 
to  Mrs.  Meredith?  If  the  deed  was  not  intended  to  divest  J.  C.  Mere- 
dith of  the  right  he  had  to  the  land,  it  is  apparent  that  it  was  still  his 
property  and  that  prior  creditors  of  Mrs.  Meredith  could  not  have  been 
injured  by  the  conveyance  to  her,  no  matter  what  the  recitals  may  have 
been  in  the  deed.  This  proposition  would  seem  to  be  axiomatic.  Mc- 
Coy V.  Pease,  17  Texas  Civ.  App.,  303.  Appellants,  realizing  that  only 
parties  and  their  privies  are  boimd  by  and  can  take  advantage  of  the 
recitals  in  a  deed,  claim  to  be  privies  under  the  parties  to  the  deed,  be- 
cause they  levied  on  the  land  and  sold  it  as  the  property  of  Mrs.  Mere- 
dith.    Clearly  this  did  not  make  them  privies  uncter  the  law. 

In  the  case  of  Sunderlin  v.  Struthers,  47  Pennsylvania,  411,  the  pur- 
chaser at  an  execution  sale  relied  on  the  recital  in  a  mortgage  given  by 
the  execution  debtor  as  an  estoppel,  in  his  favor,  but  the  court  said  that 
it  was  "an  unprecedented  extension  of  the  doctrine  of  equitable  estoppel 
to  hold  that  a  man  is  bound  to  the  world  to  make  good  what  he  has  said 
to  anyone,  if  others  choose  to  rely  upon  it.  If  every  man  may  be  held 
liable,  not  only  to  parties  and  privies  to  his  deed,  but  to  all  mankind,  to 
make  good  every  introductory  recital  which  the  deed  contains,  it  be- 
hooves him  to  avoid  recitals  and  be  careful  what  scrivener  he  employs. 
Such  is  not  the  law.''    Dev.  on  Deeds,  sec.  996. 

The  recitals  in  the  deed  not  being  conclusive  on  appellee  in  this  action, 
she  was  properly  allowed  to  show  the  true  nature  of  the  transaction  be- 
tween her  father  and  grandmother  by  parol  testimony.  Baylor  v.  Hopf, 
81  Texas,  637;  McLean  v.  Ellis,  79  Texas,  398;  Railway  v.  Jones,  82 
Texas,  156. 

Had  there  been  an  innocent  purchaser  from  Mrs.  Meredith  his  inter- 
ests could  not  be  jeopardized  by  such  parol  proof,  but  no  such  question 
presents  itself  in  this  case.  Appellants  were  the  purchasers  at  their 
own  execution  sale  of  land  which  had  never  been  conveyed  to  the  judg- 
ment debtor,  but  was  in  the  name  of  a  third  party,  and  credited  their 
bid  on  the  judgment. 

Appellants  sought  to  introduce  evidence  to  the  effect  that  in  a  certain 
Vol.  27  civil— 18. 
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cause  styled  Major  Hart  v.  Parsons  et  al..  Kittle  C.  Meredith  was  made 
a  party  to  the  suit  and  was  dismissed  from  it  on  the  ground  that  she 
was  brought  into  the  case  after  a  change  of  venue  from  Kerr  County  to 
Bexar  County,  that  the  action  in  that  case  was  one  of  trespass  to  try 
title  to  the  same  land  whose  title  is  involved  in  this  suit,  and  that  the 
other  defendants  were  appellee's  tenants,  and  that  there  was  judgment 
for  appellant  HaYt  in  that  suit.  The  evidence  was  rejected,  and  very 
properly  so,  on  the  ground  that  appellee  was  dismissed  from  the  suit 
and  was  not  bound  by  any  judgment  rendered  therein.  None  of  the 
authorities  cited  will  sustain  the  position  taken  by  appellants,  that  ap- 
pellee was  bound  by  a  judgment  to  which  she  was  not  a  party,  no  matter 
how  many  of  her  tenants  may  have  been  bound  by  it.  "If  one  insti- 
tuting a  suit  for  land  desires  to  bar  a  landlord's  claim  and  right  by  the 
judgment  to  be  rendered,  he  should  make  him  a  defendant,  and  unless 
this  be  done  by  a  plaintiff  or  the  tenant,  defendant,  a  judgment  wiU  not 
bar  the  landlord's  right  unless  he  volimtarily  became  a  party  to  the  suit 
against  his  tenant.''  Stout  v.  Taul,  71  Texas,  438.  The  decision  cited 
was  merely  declaratory  of  article  5275,  Sayles'  Statutes,  which  pro- 
vides that  '^any  final  judgment  rendered  in  any  action  for  the  recovery 
of  real  estate  hereafter  commenced  shall  be  conclusive  as  to  the  title  or 
right  of  possession  established  in  such  action  upon  the  party  of  whom  it 
is  recovered,  and  upon  all  persons  claiming  from,  through,  or  under 
such  party,  by  the  title  arising  after  the  commencement  of  such  action.'^ 

The  debtor  has  the  right  to  prefer  a  bona  fide  creditor,  and  the  cred- 
itor may  receive  from  his  debtor  property  reasonably  sufiicient  to  pay 
his  debt.  There  is  no  principle  that  has  received  the  sanction  of  appel- 
late courts  oftener  in  Texas  than  this  for  the  last  fifty  years.  It  fol- 
lows that  it  was  not  error  to  instruct  the  jury  as  requested  by  appellee 
that  Mrs.  Meredith,  if  indebted  to  J.  C.  Meredith,  was  authorized  to 
convey  to  liim  land  "not  reasonably  worth  more  than  the  indebtedness 
due  by  her  to  him." 

There  being  no  evidence  of  the  rental  value  of  the  property  in  con- 
troversy, nor  as  to  the  amount  paid  by  appellants  for  taxes  and  repairs, 
that  matter  should  not  have  been  submitted  to  the  jury.  They  returned 
a  verdict  responsive  to  the  charge,  but  not  being  founded  on  the  evi- 
dence, it  will  be  stricken  out. 

The  judgment  as  corrected  will  be  affirmed. 

Corrected  and  affirmed. 

ON  MOTION  FOR  REHEARING. 

We,  held  in  our  former  opinion  that  there  was  no  evidence  of  rental 
value  as  contended  by  appellants,  but  find  from  another  investigation 
of  the  record  that  there  was  testimony  to  the  effect  that  the  premises 
were  of  the  rental  value  of  $15  a  month.  There  is,  however,  no  testi- 
mony as  to  when  Hart  took  possession  of  the  premises,  and  there  is  there- 
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fore  no  basis  for  the  verdict  of  the  jury  as  to  rent,  and  the  former  con- 
clusion of  the  court  was  therefore  correct.  The  judgment  striking  the 
amount  from  the  judgment  will  be  set  aside,  and  it  is  the  order  of  the 
court  that  unless  a  remittitur  of  the  amount  of  the  rent  be  made  in  five 
days,  the  judgment  of  the  District  Court  will  be  reversed  and  the  cause 
remanded,  but  in  case  the  remittitur  is  made,  it  will  be  affirmed.  What 
was  said  by  this  court  in  reference  to  Mrs.  Meredith  being  authorized  to 
convey  to  J.  C.  Meredith  land  not  exceeding  in  value  her  indebtedness 
to  him,  in  payment  of  such  indebtedness,  had  no  reference  to  the  land 
in  controversy,  as  contended  by  appellants  in  their  motion  for  rehearing, 
but  to  the  land  in  San  Antonio  which  was  sold  by  her  to  him  in  pay- 
m^t  of  a  debt. 

Appellants  have  filed  an  application  for  the  finding  of  fact  that  on 
FAruary  1,  1895,  when  she  executed  the  deed  to  S.  W.  Smith  to  the 
San  Antonio  property,  Mrs.  Mary  K.  Meredith  was  insolvent,  and  we 
80  find. 

The  motions  of  appellants  and  appellees  for  a  rehearing  are  over- 
raled. 

Overruled. 

Writ  of  error  refused. 

James,  Chief  Justice,  did  not  sit  in  this  case. 


City  op  Dallas  v.  S.  A.  Gibbs  et  al. 

Decided  November  20,  1901. 

tr-Dedicatioii  of  Streets— Deed— Evidence. 

In  an  action  against  a  city  to  recover  land  dedicated  to  it  by  deed  for  street 
porpoees,  a  letter  written  by  the  grantor  to  the  city  prior  to  the  deed  and  con- 
taining a  condition  not  embodied  therein,  is  not  admissible  in  evidence. 

1— Same— Title  Vested— Delay. 

Where  a  dedication  of  land  to  a  city  for  the  purpose  of  a  street  was  duly 
iooepted  and  the  street  opened  up  thereon  for  a  part  of  the  way,  the  right  to 
the  use  of  the  land  for  street  purposes  vested  in  the  public,  and  the  dedication 
oould  not  be  defeated  by  failure  or  delay  of  the  city  in  completing  the  opening 
of  the  street. 

3.— Same— Facts  Showing  Acceptance. 

Where,  on  a  dedication  of  land  by  deed  to  a  city  for  street  purposes,  a 
map  was  executed  by  the  city  on  which  all  the  land  was  laid  out  as  a  street, 
and  under  a  city  ordinance  two-thirds  of  the  land  was  opened  up  for  a  street^ 
there  was  an  acceptance  of  the  whole  street  as  conveyed  in  the  deed. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  F.  Nash. 

W.  r.  Henry  and  James  J.  Collins,  for  appellant. 

F.  A.  Kemp  and  Edward  Gray,  for  appellees. 
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FLY,  Associate  Justice. — This  suit  was  instituted  by  Mrs.  S.  A. 
Gibbs,  joined  by  her  iiusband,  Bamett  Gibbs,  to  recover  from  thejcity 
of  Dallas  a  strip  of  land  80  feet  wide  and  1000  feet  long  in  that  city. 
The  cause  was  tried  by  the  court  and  judgment  rendered  for  appellees. 

It  was  established  by  the  evidence  that  on  May  29,  1888,  the  parents, 
of  Mrs.  Gibbs,  now  sole  heir,  conveyed  to  the  city  of  Dallas  a  certain  strip 
of  land  lying  between  Town  Branch  and  Mill  Creek  for  the  extension  of 
Austin  street,  which  at  that  time  only  reached  Town  Branch.  The  ex- 
tension was  crossed  by  the  right  of  way  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  The  city  of  Dallas  immediately  opened  up  the 
extension  of  Austin  street  as  far  as  the  right  of  way  of  the  railroad  com- 
pany, as  well  as  land  dedicated  for  Lamar  street  in  the  same  deed,  but 
did  not  open  up  that  portion  of  the  land  dedicated  for  Austin  street 
lying  between  the  railroad  right  of  way  and  Mill  Creek,  and  that  ia 
tiie  land  now  in  controversy.  Austin  street  is  opened  up  and  kept  in 
repair  not  only  up  to  the  right  of  way,  but  also  beyond  Mill  Creek,  leav- 
ing a  strip  of  land  1000  feet  long  between  the  right  of  way  and  the 
creek  which  has  never  been  worked  by  the  city.  A  portion  of  the  strip 
has  been  fenced  by  an  adjacent  owner,  and  two  shanties  have  been  erected 
by  negroes  on  other  parts  of  it.  It  has  not  been  used  as  a  street.  On  the 
same  day  that  the  dedicatory  deed  was  made  to  appellant,  a  deed  was 
made  by  the  same  grantors  to  the  Rapid  Transit  dompany  of  land  bor- 
dering on  the  land  dedicated,  and  it  is  in  that  deed  recognized  as  a 
street.  After  the  delicatory  deed  was  executed,  a  report  of  a  committee 
recommending  the  opening  of  the  street  when  the  deed  was  delivered  to 
the  mayor  was  passed  by  the  common  council  of  the  city  of  Dallas,  and 
in  the  'T)lock  books,"  which  were  composed  of  plats  of  the  various  blocks 
and  subdivisions  of  the  city,  and  which  were  compiled  by  experts  em- 
ployed by  the  city  council,  and  which  were  in  use  in  making  assessments 
of  taxes  for  the  city,  the  strip  of  land  in  controversy  was  shown  to  be  a 
part  of  Austin  street. 

The  deed  executed  by  Sickles  and  wife  to  appellant  made  an  express 
dedication  of  the  land  in  controversy  to  the  city  for  street  purposes, 
and  there  was  a  formal  acceptance  of  the  conveyance  upon  the  part  of 
the  city,  and  the  only  question  presented  is,  does  the  land  revert  to  the 
heirs  of  the  grantors  by  a  failure  of  the  city  to  use  it,  thirteen  years 
having  elapsed  since  the  deed  was  executed? 

Several  weeks  before  the  deed  was  executed  by  Sickles,  he  had  writ- 
ten a  letter  to  the  mayor  and  council  of  Dallas  in  which  he  said:  "I 
will  extend  Austin  street  from  Town  Branch  to  Mill  Creek  eighty  feet 
wide  for  the  use  of  the  public,  provided  the  city  will  put  it  in  such  con- 
dition that  the  people  from  the  country  and  city  can  use  it  without  in- 
terference for  the  purpose  of  business  and  travel."  No  such  condition 
appears  in  the  deed  afterwards  made  by  Sickles,  and  there  is  good 
authority  for  the  proposition  that  "a  condition  contained  in  a  prior 
agreement  between  the  parties,  in  pursuance  of  which  the  deed  is  made^ 
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but  not  expressed  or  referred  to  in  the  deed,  does  not  bind  the  grantee/' 
Jones  on  Heal  Prop,  and  Conv.,  sec.  326.  This  view  of  the  law  would 
eliminate  the  letter  from  consideration,  but  we  do  not  think,  if  it  be  con- 
sidered as  entering  into  and  becoming  a  part  of  the  dedicatory  deed, 
that  it  can  make  any  difference  in  the  proper  decision  of  the  question 
presented  by  the  record. 

The  city  having  accepted  the  dedication  of  the  land,  it  vested  in  the 
public  for  street  purposes,  and  we  are  of  the  opinion  that  no  delay  of 
the  city  authorities  in  putting  the  land  to  the  uses  for  which  it  was  dedi- 
cated can  deprive  the  people  of  their  rights  in  the  street.  We  think  this 
proposition  is  sustained  by  high  authority,  which  will  be  briefly  reviewed. 
In  the  case  of  Barclay  v.  Howell,  6  Peters,  498,  in  which  suit  had  been 
instituted  to  recover  land  dedicated  to  street  purposes  in  the  city  of 
Pittsburg,  Pa.,  on  the  ground  of  nonuser,  the  court  said:  "The  right 
was  not  necessarily  connected  with  the  use  within  a  limited  period;  as 
no  such  condition  appears  to  have  been  imposed  at  the  time  it  was 
granted.  ♦  *  *  It  was  not  essential  for  the  city  to  show  that  the 
entire  slip  of  land  referred  to  had  been  used  as  a  street,  but  it  was  es- 
sential that  it  had  been  dedicated  as  such.  ♦  ♦  ♦  If  this  ground 
had  been  dedicated  for  a  particular  purpose,  and  the  city  authorities 
had  appropriated  it  to  an  entirely  different  purpose,  it  might  afford 
ground  for  the  interference  of  a  court  of  chancery  to  compel  a  specific 
execution  of  the  trust  by  restraining  the  corporation,  or  by  causing  the 
removal  of  obstructions.  But  even  in  such  a  case  the  property  dedicated 
would  not  revert  to  the  original  owner.  The  use  would  still  remain  in 
the  public,  limited  only  by  the  conditions  imposed  in  the  grant.^^  The 
doctrine  announced  in  the  foregoing  quotation  has  been  approved  in  a 
number  of  cases.  CoflBn  v.  Portland,  27  Fed.  Rep.,  420 ;  Board  v.  Young, 
59  Fed.  Bep.,  108;  Bayard  v.  Hargrove,  45  Ga.,  351;  Harrison  v.  Au- 
gusta, 73  Ga.,  440 ;  Haight  v.  Keokuk,  4  Iowa,  215 ;  Leffler  v.  Burlington, 
18  Iowa,  364;  Good  v.  St.  Louis,  113  Mo.,  276;  Williams  v.  Society,  1 
Ohio  St.,  496 ;  Chapman  v.  Wilbur,  4  Ore.,  365 ;  Williams  v.  Milwaukee 
(Wis.),  48  N.  W.  Eep.,  667. 

In  the  case  of  State  v.  Travis  County,  85  Texas,  440,  it  was  said: 
"It  is  contended  that  by  the  dedication  public  rights  were  acquired  in 
the  use  of  the  land,  which  could  not  be  impaired  nor  destroyed  by  the 
action  of  the  county  nor  the  authority  of  the  State,  and  that  it  is  only 
when  the  use  becomes  impossible  of  execution  that  property  dedicated 
to  public  uses,  without  any  provision  for  forfeiture,  reverts  or  the  right 
to  such  use  becomes  extinct.  Commonwealth  v.  Rush,  14  Pa.  St.^  186 ; 
Barclay  v.  Howell,  6  Pet.,  498;  Williams  v.  Society,  1  Ohio  St.,  478: 
Mayor  of  New  Orleans  v.  United  States,  10  Pet.,  062.  We  think  that 
the  doctrine  contended  for  is  correct  when  applied  to  some  dedications, 
but  not  to  all,  nor  to  the  one  now  under  consideration.  If  the  land  had 
been  dedicated  unqualifiedly  to  public  uses,  if,  for  instance,  the  words 
"public  park*  had  been  written  upon  the  plat,  instead  of  the  words 
^courthouse'  and  'jaiV — ^we  think  that  the  public,  as  well  as  the  pur- 
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chasers  of  adjacent  lots,  would  then  have  acquired  rights  in  the  property 
beyond  the  power  either  of  the  State  or  the  county  to  divert  or  affect; 
and  if  in  such  case  an  attempt  had  been  made  to  defeat  or  modify  the 
enjoyment  of  such  rights,  then  the  remedy  would  have  been  to  compel 
their  observance  by  appropriate  legal  proceedings,  which  any  owner  of 
adjacent  lots  could  have  instituted." 

The  Texas  decision  rests  on  a  distinction  therein  drawn  between  dedi- 
cations which  can  not  be  defeated  by  the  municipal  government,  such 
as  for  streets,  squares,  or  parks,  and  those  which  can  be  defeated,  such 
as  for  courthouses,  city  halls,  etc.,  which  may  be  removed  to  other  locali- 
ties. With  that  distinction  we  are  not  concerned  in  this  case,  except 
in  so  far  as  the  decision  in  effect  holds  that  a  dedication  for  purposes 
of  streets  or  parks  can  not  be  defeated  by  a  failure  to  use  on  the  part 
of  the  municipal  authority. 

In  the  case  of  Archer  v.  Salinas  County  ( Calif omia),  28  Pacific  Re- 
porter, 839,  it  was  said:  ''Whenever  the  dedication  is  complete,  the 
property  thereby  becomes  public  property,  and  the  owner  loses  all  con- 
trol over  it,  or  right  to  its  use.*  Even  though  the  acceptance  presumed 
from  an  express  dedication  may  not  impose  upon  the  public  all  the 
obligations  that  an  express  acceptance  would  impose,  yet  the  owner  is 
as  much  concluded  by  his  dedication  in  the  one  case  as  in  the  other.  If 
the  dedication  is  complete  by  his  act,  whether  express  or  implied,  it  is 
thereafter  irrevocable  by  him,  and  the  effect  of  such  dedication  can  not 
be  qualified  by  any  act  or  declaration  thereafter  made  on  his  part.  The 
property  dedicated  has  become  impressed  with  the  use  for  which  it  was 
dedicated,  and  neither  can  the  public  divert  it  from  that  use,  nor  can 
it  be  lost  by  adverse  possession.  Nor  is  the  effect  of  such  dedication 
impaired  by  any  delay  in  the  use  of  the  land  for  which  it  was  set  apart. 
Such  failure  to  make  use  of  the  land  does  not  authorize  the  owner  to 
resume  possession.  The  public  can  thereafter  appropriate  the  land  to 
the  use  for  which  it  was  dedicated,  whenever  convenience  or  necessity 
may  suggest.^* 

We  conclude  that  the  letter  written  by  Sickles  should  not  be  con- 
sidered in  connection  with  the  deed,  but  that  if  it  is  so  considered., 
that  the  land  having  been  by  Sickles  and  wife  expressly  dedicated  to 
street  purposes,  and  the  dedication  having  been  accepted  by  resolution 
and  by  opening  up  a  portion  of  the  street,  the  use  of  the  land  for  street 
purposes  became  vested  in  the  people  of  Dallas,  and  that  those  rights 
can  not  be  defeated  or  destroyed  by  the  failure  of  the  city  council  to 
work  the  street. 

The  judgment  of  the  District  Court  is  reversed,  and  judgment  here 
rendered  that  appellees  take  nothing  by  their  suit  and  that  appellant 
recover  all  costs  of  this  and  the  lower  court  in  this  behalf  expended. 

Reversed  and  rendered. 
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OK  MOTION  FOR  REHEARING. 

To  Bustain  the  contention  of  appellees  it  would  be  necessary  to  hold 
that  when  land  is  deeded  to  a  city  for  street  purposes^  working  a  large 
portion  of  the  dedicated  land  is  no  evidence  of  an  acceptance  under  the 
deed,  and  that  as  to  the  portion  not. worked,  a  forfeiture  will  arise  in 
favor  of  the  grantor.  We  do  not  think  that  such  contention  has  met 
vith  recognition  in  any  text  book  or  adjudicated  case.  On  the  other 
band  Elliott,  in  his  work  on  Boads  and  Streets,  cites  the  case  of  Town 
Council  v.  Lithgoe,  7  Bichardson  Law,  435,  as  holding  ^^that  digging 
a  public  well  in  the  way  was  evidence  of  acceptance,"  and  he  adds : 
"We  have  no  doubt  of  the  soundness  of  this  decision,  for  no  matter  what 
the  particular  act  is,  if  it  be  one  which  could  only  be  rightfully  done 
upon  a  highway,  it  shoidd  be  regarded  as  evidence  of  acceptance."  El- 
liott on  Boads  and  Streets,  p.  116,  and  cases  cited  in  footnote. 

If  digging  a  well  in  the  dedicated  land  is  an  acceptance  of  the  land 
for  street  purposes,  much  more  so  would  it  be  acceptance  when  two- 
thirds  or  perhaps  more  of  the  land  is  at  once  opened  up  as  a  street. 
This  act  evidenced  an  acceptance  of  the  whole  street  as  conveyed  in  the 
deed,  and  if  there  had  been  no  other  circumstance,  it  was  sufficient  to 
establish  acceptance  upon  the  part  of  the  city.  There  was,  however, 
in  addition,  a  map  executed  by  the  city  in  which  all  the  land  was  laid 
out  as  Austin  street,  as  well  as  an  ordinance  ordering  the  opening  of  the' 
street  when  the  deed  was  delivered.  An  acceptance  could  not  be  more 
fuUy  proved  than  it  was  in  this  case.  The  motion  for  rehearing  is  over- 
ruled. 

Overruled. 

Writ  of  error  refused. 


Galveston^  Harrisburo  &  San  Antonio  Bailway  Company  v. 
Cora  Lee  Davis  et  al. 

Decided  November  13,  1901. 

l^Svidence— Res  Gestae. 

Statements  of  a  railway  brakeman,  killed  by  an  accidental  fall,  made  by 
him  as  to  the  manner  of  the  accident  immediately  after  its  occurrence  and  while 
he  still  lay  where  he  fell,  are  admissible  in  evidence  as  res  gestae. 

1-fiailroads— Inspecting  Cars. 

A  railway  company  is  not  excused  from  the  duty  of  thoroughly  and  effi- 
ciently inspecting  its  cars  by  reason  of  the  fact  that  such  an  inspection,  al- 
though practicable,  is  inconvenient  and  not  usual  with  railroad  companies  gen- 
emlly. 

S^-Sune—Oiarge— Assumed  Risk. 

In  an  action  for  negligently  causing  the  death  of  a  railway  brakeman  the 
court  properly  refused  to  charge  that  if  the  inspection  was  the  usual  and  cus- 
tomary one  given  to  cars  under  similar  circumstances,  and  the  deceased  knew 
of  the  character  of  inspection  given  by  defendant,  and  remained  in  its  employ 
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after  acquiring  such  knowledge,  then  he  assumed  the  risk, — since  this  would 
have  prevented  a  recovery  although  the  deceased  might  not  have  known  that  the 
inspection  was  insufficient. 

4.— Same— Diligence. 

A  charge  to  the  effect  that  if  defendant  inspected  the  car  in  the  usual  and 
customary  manner  and  used  ordinary  care  and  diligence  to  ascertain  whether 
the  stirrup  was  reasonably  safe,  and  failed  to  discover  that  it  was  not  securely 
fastened,  it  would  not  be  liable,  was  not  rendered  erroneous  by  reason  of  the 
use  of  the  word  ''diligence." 

5.— Action  for  Death— Verdict  Held  Not  Ezcessiye. 

Where  the  deceased,  a  railway  brakeman,  left  a  widow  and  four  children, 
the  latter  of  whom  lost  by  his  death  the  care  and  moral  and  mental  training 
of  a  father,  a  verdict  of  $17,000  for  negligently  causing  his  death  is  held  not 
excessive. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Neipton  &  Ward  and  Baker,  Bolts,  Baker  £  Lovett,  for  appellant. 

if.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

N EILL,  Associate  Justice. — ^Action  by  Cora  Lee  Davis,  the  wife,  and 
four  minor  children,  of  Ben  F.  Davis,  to  recover  damages  against  the 
railroad  for  negligently  causing  his  death.  The  trial  of  the  cause  re- 
sulted in  a  judgment  in  favor  of  appellees  for  $17,000,  of  which  $7000 
was  awarded  to  the  widow  and  $2500  to  each  of  the  children. 

Conclusions  of  Fact, — On  the  27th  day  of  September,  1000,  Ben  F. 
Davis,  the  husband  of  Cora  Lee  and  father  of  Lelia  Inez,  Koy  Arthur, 
Oscar  Lee,  and  George  Adams  Davis,  minors,  while  in  the  employ  of 
appellant  as  a  brakeman,  in  pursuance  of  the  duties  of  his  employment, 
and  in  the  exercise  of  ordinary  care,  in  attempting  to  ascend  a  freight 
car  of  a  train,  just  starting  on  its  trip  out  of  San  Antonio,  by  means 
of  a  stirrup  and  ladder  attached  to  the  car,  was,  by  the  stirrup  turning 
and  giving  way  under  him,  by  reason  of  the  negligence  of  appellant  in 
failing  to  exercise  ordinary  care  to  have  it  securely  fastened,  thrown 
from  the  car  and  run  over  by  the  train,  whereby  he  sustained  injuries 
from  which  he  died. 

Conclusions  of  Law. — 1.  The  court  did  not  err  in  allowing  a  witness, 
who  ran  to  Davis  immediately  after  the  occurrence  of  the  accident  when 
he  was  lying  on  the  ground  where  he  fell,  to  testify  that  when  he  got  to 
him  he  heard  deceased  say  that  he  started  to  climb  the  ladder  on  the 
next  car  to  the  caboose  and  the  stirrup  turned  and  gave  way  with  his 
foot  and  threw  him  under  the  car  wheels,  and  that  they  ran  over  his 
leg.  Such  statement  made  by  deceased  was  res  gestae.  Bailway  v. 
Moore,  24  Texas  Civ.  App.,  489;  52  Cent.  Law.  Jour.,  and  note,  29; 
Pilkington  v.  Railway,  70  Texas,  231;  Railway  v.  Anderson,  82  Texas, 
516 ;  Railway  v.  Robinson,  82  Texas,  667 ;  Railway  v.  Hall,  83  Texas, 
675;  Railway  v.  Smith,  14  S.  W.  Rep.,  64^;  Railway  v.  Weaver,  41  S. 
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W.  Eep.,  846.     Besides,  the  undisputed  testimony  shows  the  accident 
occurred  just  as  the  deceased  stated. 

2.  The  court  properly  refused  appellant's  request  to  peremptorily 
instruct  the  jury  that  the  evidence  shows  that  appellant  was  guilty  of 
no  negligence,  and  to  return  a  verdict  in  its  favor.  The  proposition 
under  this  assignment,  that  the  undisputed  evidence  shows  the  defect  in 
the  stirrup  was  latent,  and  not  discoverable  by  the  exercise  of  ordinary 
care,  is  not  sustained  by  the  facts.  Its  fallacy  is  demonstrated  by  a 
statement  in  the  argument  of  appellant's  own  counsel,  where  they  say: 
"The  testimony  introduced  by  appellees  themselves,  and  about  which 
there  is  no  controversy,  shows  that  deceased  undertook  to  place  his  foot 
in  the  stirrup  under  a  freight  car ;  that  the  stirrup  fitted  very  closely 
to  the  sill  of  the  car,  and  that  in  order  to  determine  as  to  whether  or 
not  a  nut  which  held  the  stirrup  in  place  was  in  position,  the  very  closest 
character  of  inspection  was  necessary."  Now,  as  it  was  appellant's 
dniy  to  exercise  reasonable  care  to  provide  and  maintain  ttMS  stirrup 
for  the  use  of  its  brakemen  in  ascending  the  car  in  a  reasonably  safe 
condition  for  the  use  intended,  if  its  insecurity,  caused  by  the  previous 
falling  off  of  a  nut,  could  only  be  discovered  by  the  very  closest  charac- 
ter of  inspection,  reasonable  diligence  required  appellant  to  make  that 
character  of  inspection.  Appellant,  when  it  says  that  it  did  not  make 
the  only  kind  of  inspection  by  which  the  defect  could  have  been  dis- 
covered, confesses  its  own  negligence.  Any  other  kind  of  inspection 
would  have  been  mere  child's  play,  and  have  amounted  not  even  to  a 
stagger  in  the  path  of  duty. 

But  the  evidence  does  show  that  by  looking  or  feeling  under  the  car 
at  the  place  where  the  nuts,  which  should  securely  hold  the  stirrup  in 
position,  were  screwed  on,  the  absence  of  the  nut  and  insecurity  of  the 
stirrup  could  have  been  ascertained.  This  was  not  done.  While  this 
would  have  been  practicable,  the  inspectors  say  it  would  have  been  in- 
convenient, and  tiiat  they  made  such  an  inspection  as  was  usual  and 
customary  and  as  was  made  by  other  railroads  under  like  circumstances. 
The  law  will  not  balance  human  life  against  the  inconvenience  of  an 
inspection  reasonably  necessary  for  its  preservation,  nor  excuse  one 
company  from  the  duty  it  enjoins  because  other  companies  may  have 
been  remiss  in  their  duty.  After  all,  whether  a  proper  inspection  was 
made  was  a  question  of  fact  for  the  jury. 

3.  The  appellant  requested  the  court  to  instruct  the  jury:  *'The 
defendant  is  not  an  insurer  of  the  safety  of  its  employes,  nor  is  it  bound 
to  furnish  absolutely  safe  machinery  for  the  use  of  its  employes,  and 
even  though  you*  may  believe  from  the  evidence  that  the  nut  was  oflP  of 
the  bolt  which  held  the  stirrup  from  which  it  is  alleged  the  said  Davis 
fell,  and  even  though  you  may  believe  the  said  Davis  was  not  guilty 
of  any  negligence,  and  even  though  you  may  believe  that  the  character 
of  inspection,  if  any,  given  this  car  was  not  such  as  would  have  dis- 
closed the  absence  of  this  nut,  yet,  if  you  believe  from  the  evidence  that 
the  inspection  given  said  car  was  the  usual  and  customary  inspection 
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given  to  cars  under  the  same  or  similar  circumstances^  and  that  the  said 
Davis^  deceased,  knew  of  the  character  of  inspection  given  by  defendant, 
and  remained  in  the  employ  of  the  defendant  after  acquiring  such 
knowledge,  then  you  are  instructed  that  the  said  Davis  assumed  the 
risk,  and  you  will  return  a  verdict  for  the  defendant."  The  charge 
was  properly  refused  because  it  prevented  appellees'  recovery  if  deceased 
knew  that  the  car  had  undergone  inspection  in  the  manner  that  cars 
were  usually  inspected  by  appellant,  although  he  may  not  have  known 
such  inspection  was  insufficient.  Railway  v.  Nass,  57  S.  W.  Rep.,  912, 
Besides,  there  was  no  evidence  that  Davis  knew  the  kind  of  inspection 
given  this  car,  or  the  usual  and  customary  inspection  given  to  cars  under 
the  same  or  similar  circumstances.  Railway  v.  Hawes,  64  S.  W.  Rep., 
325.  Davis,  in  the  absence  of  knowledge  to  the  contrary,  had  the  right  to 
rely  upon  the  assumption  that  appellant  had  done  its  duty  and  that  the 
stirrup  which  he  was  called  upon  to  use  was  reasonably  safe.  Railway 
V.  Hannig,  91  Texas,  347,  43  S.  W.  Rep.,  608;  Railway  v.  Cox,  65  S. 
W.  Rep.,  355 ;  Railway  v.  Englehom,  62  S.  W.  Rep.,  561 ;  Railway  v. 
McCoy,  17  Texas  Civ.  App.,  494;  Railway  v.  Brooking,  61  S.  W.  Rep., 
539. 

4.  There  is  no  error  in  this  part  of  the  charge, — "You  are  further 
charged  that  if  you  find  from  the  testimony  that  the  defendant's  in- 
spectors, previous  to  said  accident,  inspected  said  car  to  which  said 
stirrup  was  fastened,  and  you  further  find  that  said  inspectors  inspected 
said  car  in  the  usuid  and  customary  manner,  and  you  further  find  that 
in  making  said  inspection  of  said  car,  said  inspectors  used  ordinary- 
care  and  diligence  to  ascertain  whether  said  stirrup  was  reasonably  safe 
for  the  purposes  for  which  it  was  being  used,  and  failed  to  discover  that 
said  stirrup  was  not  securely  fastened,  if  you  find  it  was  insecurely 
fastened,  then  I  charge  you  that  to  the  accident,  which  is  claimed  caused 
Ben  F.  Davis'  death,  was  one  of  the  risks  ordinarily  incident  to  his 
employment,  and  your  verdict  must  be  for  the  defendant,^^ — complained 
of  in  the  fourth  assignment  of  error.  Its  correctness  is  sustained  by 
an  unbroken  line  of  authorities.  Railway  v.  Nass,  supra;  Railway  v. 
Hawes,  supra;  Railway  v.  Crowder,  55  S.  W.  Rep.,  380;  Railway  v. 
Milam,  58  S.  W.  Rep.,  735;  Railway  v.  Pox,  24  Texas  Civ.  App.,  296; 
Machine  Co.  v.  Stahl,  24  Texas  Civ.  App.,  471 ;  Jones  v.  Shaw,  16  Texas 
Civ.  App.,  296;  San  Antonio  Edison  Co.  v.  Dixon,  17  Texas  Civ.  App., 
320;  Railway  v.  Delaney,  22  Texas  Civ.  App.,  427;  Railway  v.  Temple- 
ton,  87  Texas,  42,  26  S.  W.  Rep.,  1066;  Eddy  v.  Prentice,  8  Texas  Civ. 
App.,  58,  27  S.  W.  Rep.,  1063;  Railway  v.  O'Piel,  78  Texas,  486; 
Shearm.  &  Redf.  on  Neg.,  5  ed.,  sec.  194a.  The  last  authority  shows 
that  the  master  is  chargeable  with  constructive  notice  of  whatever,  by 
the  use  of  ordinary  care  and  diligence,  he  might  have  discovered.  Hence 
the  use  of  the  word  ''diligence"  was  not,  as  is  contended  by  appellant, 
improper. 

5.  The  fifth  paragraph  of  the  charge,  which  is  on  the  measure  of  dam- 
ages, conforms  to  and  is  in  perfect  harmony  with  the  rule  announced 
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in  Railway  v.  Morrison,  93  Texas,  527,  and  Traction  Company  v.  White,. 
61  Southwestern  Reporter,  527.  Special  charges  numbers  2  and  3,. 
given  at  appellant^s  request,  answer  the  objection  asserted  in  the  second 
proposition  under  this  assignment. 

6.  When  it  is  considered  that  four  of  the  appellees  are  children,  and 
have  lost  the  care,  moral  and  mental  training  of  their  father,  which 
have  an  appreciable  pecimiary  value  (Railway  v.  Maddry,  57  Ark.,  306,. 
21  S.  W.  Rep.,  472;  58  Am.  and  Eng.  Ry.  Cas.,  327;  Howard  v.  Legg, 
93  Ind.,  523;  Tilley  v.  Railway,  24  K  Y.,  474;  Mclntyre  v.  Railroad,. 
37  N.  Y.,  289;  Stoher  v.  Railway,  91  Mo.,  509,  4  S.  W.  Rep.,  389; 
Searle  v.  Railway,  37  Am.  and  Eng.  Ry.  Cas.,  179),  we  are  not  prepared 
to  say  the  judgment  is  excessive. 

The  judgment  is  affirmed. 

Affirmed. 


Galveston,  Harrisbuko  &  San  Antonio  Railway 
Company  v.  Louis  Buch. 

Decided  November  27,  1901. 

L-— Charge— Specifying  Issues — Request — ^Appeal. 

Where  defendant  failed  at  the  trial  to  request  a  more  specific  presentatioit 
by  the  court  of  the  issues  in  the  case,  he  can  not  complain  on  appeal  that  the 
diarge  was  not  prefaced  by  a  specific  enumeration  of  such  issues. 

1-Same— Use  of  Word  ''Bolted." 

Where  plaintiff's  injuries  were  caused  by  the  falling  of  a  brake  rod  of  an 
engine  which,  as  shown  by  the  evidence,  was  fastened  by  a  bolt  that  came  out,, 
the  charge  was  not  objectionable  in  submitting  the  question  of  negligence  in 
not  having  the  rod  properly  "bolted,"  since  the  sense  in  which  the  word  was. 
thus  used  must  have  been  properly  understood  by  the  jury. 

1— Same — ^Negligence — ^Defective  Appliance. 

See  charge  with  reference  to  negligence  in  failing  to  have  a  brake  rod  prop- 
erly secured,  held  correct  and  not  subject  to  objection  as  assuming  negligence,, 
and  as  being  misleading,  uncertain,  and  calculated  to  confuse  the  jury. 

4.— Same — Grouping  Facta. 

The  charge  may  properly  require  the  jury  to  find  whether  the  evidence- 
establishes  the  existence  of  any  specified  group  of  facts  which,  if  true,  would  in 
law  establish  plaintiff's  cause  of  action  or  defendant's  defense,  and  to  instruct 
that  if  they  find  such  group  of  facts  to  be  established  by  the  evidence,  to  render 
a  verdict  accordingly.  , 

S^-^Same—Omisaiona— Request  for  Further  Charge  Neceaaary. 

Where  the  charge  given  substantially  covers  the  case,  defendant  must,  at 
the  trial,  have  requested  a  special  charge  embodying  any  further  matter  of  facts 
of  defense  not  included  therein  before  he  can  be  heard  to  complain  on  appeal  of 
Mich  omission. 

1— Practice  on  Appeal— Assignment  of  Error— Statement  Necessary. 

Where  there  is  no  statement  in  the  briefs  under  the  propositions  made  un- 
der an  assignment  of  error,  such  assignment  will  not  be  considered. 

7.— Master  and  Servant — ^Defective  Appliances — Duty  of  Inspection. 

The  master's  failure  to  make  a  reasonable  inspection  of  an  appliance  fur* 
ttished  to  the  servants  is  negligence  on  his  part,  and  none  the  less  so  because- 
the  duty  of  inspection  was  committed  by  him  to  another  servant. 
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3.— Same  Inspection— Finding  Warranted. 

Where  it  is  shown  that  a  defect  in  the  appliance  existed  and  was  of  such 
a  nature  that  it  could  have  been  discovered  by  proper  inspection,  the  fact  that 
it  was  not  discovered  warranted  the  jury  in  finding  that  no  such  inspection  was 
made. 

Appeal  from  Medina.     Tried  below  before  Hon.  I.  L.  Martin. 

Newton  £  Ward  and  Baker,  BottSj  Baker  <6  Lovett,  for  appellant. 

Ed  De  Montel,  S.  B.  Easley,  H.  C.  Carter,  and  Perry  J.  Lewis,  for 
appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  inflicted  by  the  negligence  of  the  railroad  company.  The 
substance  of  the  allegations  upon  which  appellee  bases  his  right  to  re- 
cover will  be  found  in  our  conclusions  of  fact. 

The  appellant  answered  by  a  general  denial,  and  plead  specially  that 
the  engine  and  its  equipments,  through  the  defects  of  which  appellee 
alleged'  he  was  injured,  were  manufactured  in  the  most  skillful  maimer 
and  out  of  the  best  materials,  and  that  on  the  day  previous  to  the  al- 
leged accident  appellant  had  the  engine  and  its  brake  rod  carefully  in-; 
spected  by  a  competent  inspector,  who  upon  inspection  foimd  them  to 
be  in  a  proper  and  first  class  condition,  and  that  if  there  was  any  de- 
fect in  the  brake  rod  or  its  attachments,  such  defect  was  latent  and 
could  not  have  been  discovered  by  the  exercise  of  ordinary  care  on  the 
part  of  appellant.  The  case  was  tried  before  a  jury,  who  returned  a 
verdict  in  favor  of  appellee  for  $12,000,  upon  which  the  judgment  was 
entered  from  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact. — On  the  26th  day  of  April,  1900,  while  appellee 
was  in  the  employment  of  appellant  in  the  capacity  of  a  fireman  on  the 
rear  locomotive  of  a  train  drawn  by  two  engines,  the  brake  rod  under 
the  tank  of  the  locomotive  in  front,  on  account  of  its  not  being  securely 
and  properly  fastened,  fell  on  the  roadbed,  came  in  contact  with  rocks 
thereon,  and  threw  them  in  every  direction,  whereby  several  of  them 
thrown  by  the  brake  rod  struck  appellee  while  he  was  standing  at  his 
post  of  duty  on  the  engine,  seriously  and  permanently  injuring  him, 
from  which  he  suffered  and  still  suffers  great  mental  and  physical  pain. 
The  cause  of  the  brake  rod's  falling  was  through  the  negligence  of  ap- 
pellant in  not  having  it  properly  bolted  so  as  to  hold  it  in  place.  The 
defect  in  the  fastening  or  bolting  of  the  brake  rod  which  caused  it  to 
fall  was  not  latent,  but  could  have  been  discovered  by  appellant  by  the 
uses  of  ordinary  care  in  having  the  engine  and  its  appliances  properly 
inspected.  Such  care  the  appellant,  or  its  servant  charged  with  such 
duty,  negligently  failed  to  exercise. 
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Conclusions  of  Law. — 1.  The  distinctive  issues  made  by  the  plead- 
ings and  evidence  were  suflBciently  submitted  by  the  general  charge  of 
the  court  and  the  special  instructions  given  at  appellant^s  request,  and 
were  by  this  manner  of  submission  as  well  comprehended  and  under- 
stood by  the  jury  as  they  would  have  been  had  the  court  prefaced  the 
charge  by  enumerating  such  issues.  Bailway  v.  Hitzfelder,  24  Texas 
Civ.  App.,  318.  If  the  appellant  desired  a  more  specific  presentation 
of  the  issues  made  by  the  pleadings  and  raised  by  the  evidence,  it  should 
have  asked  a  special  charge  presenting  such  issues  in  that  manner.  Hav- 
ing failed  to  do  so  and  taken  its  chances  of  a  verdict  upon  a  charge 
presenting  the  law  applicable  to  the  issues  of  fact  raised  by  the  pleadings 
and  evidence,  it  can  not  now  complain  that  the  charge  was  not  prefaced 
by  a  special  enumeration  of  such  issues. 

2.  A  part  of  paragraph  3  of  the  court's  general  charge  is  as  fol- 
lows: "And  you  further  believe  from  the  evidence  that  said  brake  rod 
was  not  properly  bolted  so  as  to  hold  it  in  place,  and  by  reason  of  it 
being  so  improperly  bolted,  if  you  find  it  was  so  improperly  bolted,  the 
brake  rod  became  disconnected  and  fell  to  the  roadbed,  if  you  find  it  did, 
and  you  further  find  that  the  defendant  was  negligent  in  having  the 
brake  rod  bolted,  if  you  find  it  was  bolted,  and  that  such  negligence,  if 
any,  directly  caused  injuries  to  the  plaintiff  as  alleged  in  his  petition, 
and  you  further  find  that  plaintiff  did  not  assume  the  risk,  then  your 
verdict  should  be  for  the  plaintiff.''  By  the  second  assignment  it  is 
urged  that  this  portion  of  the  charge  is  erroneous,  in  (1)  that  there  is 
no  evidence  that  it  was  necessary  and  proper  that  the  brake  rod  should 
be  bolted;  (2)  that  it  assumes  it  was  negligence  on  the  part  of  appellant 
not  having  the  brake  rod  secured  by  bolts;  (3)  that  it  affirmatively 
groups  and  presents  the  facts  or  issues  relied  upon  by  appellee  for  re- 
covery, and  does  not  affirmatively  present  to  the  jury  the  issues  of  law 
and  fact  relied  upon  by  the  appellant,  and  (4)  it  is  misleading,  uncer- 
tain, and  calculated  to  confuse  the  jury,  and  not  the  law  of  the  case. 

Before  considering  these  objections  in  their  order,  we  will  remark 
that  ordinarily  it  is  only  necessary  to  prove  the  substance  of  an  issue. 
In  this  case  its  substance  was  the  falling  of  the  brake  rod  by  reason  of 
the  n^ligence  of  appellant  in  not  keeping  it  securely  fastened  in  its 
place.  The  device  by  which  it  is  fastened  is  a  secondary  matter,  and 
except  for  the  purpose  of  showing  that  it  was  defective,  ordinarily  need 
not  be  proven.  But  assuming  that,  as  appellee  alleged  that  appellant's 
negligence  consisted  in  "failing  to  have  said  brake  rod  properly  keyed 
and  bolted,"  it  was  necessary  for  him  to  prove  such  allegation,  it  would 
seem  that  under  the  evidence  and  pleadings  the  court  properly  submit- 
ted the  issue.  The  noun  "holt*^  in  the  sense  it  is  used  in  the  evidence, 
means:  "A  short  pin,  of  iron  or  other  material,  used  to  fasten  or  hold 
something  in  its  place;  often  having  a  head  at  one  end  and  a  screw  or 
thread  cut  upon  the  other  end."  Webster's  Int.  Die.  This  word  is  in 
appellee's  pleadings  and  the  charge  of  the  court  verbalized,  or  con- 
verted into  a  verb  which  means  "fastened  or  held  in  place  by  a  bolt.'^ 
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And  when  the  jnry  were  instructed  that  if  they  ^T)elieved  from  the  evi- 
dence that  said  brake  rod  was  not  properly  bolted/'  etc.,  they  would  have 
understood  the  word  ^^Ited^'  in  no  other  sense  than  as  above  stated. 

Now,  as  to  api)ellee's  first  objection  to  the  charge:  It  can  not  be 
contended  that  it  was  not  necessary  or  proper  that  the  hrake  rod  should 
be  fastened  or  held  in  its  place  by  some  means  so  as  not  to  loosen  and 
fall  upon  the  roadbed,  thereby  endangering  appellant's  employes  oper- 
ating its  train.  If  the  means  adopted  by  appellant  of  fastening  it  was 
with  a  bolt,  then  appellant  should  have  used  ordinary  diligence  to  keep 
it  properly  bolted.  That  this  was  the  means  adopted  by  appellant  to 
fasten  and  hold  the  brake  rod  in  its  place  was  shown,  we  think,  by  a 
preponderance  of  testimony.  At  least  there  was  evidence  strongly  tend- 
ing to  show  that  this  was  the  means  adopted.  The  appellee  testified: 
"The  brake  rod  is  held  in  place  by  a  bolt"  James  White,  one  of  the 
engineers  on  the  train  and  a  witness  for  appellant,  in  testifying  as  to 
the  accident,  said:  "It  [meaning  the  brake  rod]  came  down  at  the 
back  end  by  a  bolt  coming  out.  ♦  ♦  ♦  We  did  not  find  the  bolt" 
Mr.  Puller,  appellant's  witness,  the  duties  of  whose  employment  required 
him  to  look  after  repairs  on  engines,  tenders,  etc.,  testified:  "The 
brake  lever  connects  with  the  top  rod,  and  is  fastened  with  a  key  bolt 
which  is  two  inches  long  and  three-fourths  of  an  inch  thick.  ♦  ♦  ♦ 
It  is  not  impossible  for  the  brake  rod  to  come  out.  The  bolt  might 
break."  In  fact  there  is  no  evidence  to  show  that  the  brake  rod  was 
fastened  in  any  other  way  than  by  a  bolt.  Therefore,  there  being  evi- 
dence strongly  tending  to  show  that  appellant  used  a  bolt  as  a  means  of 
fastening  and  holding  the  brake  rod  in  its  place,  the  court  did  not  err 
in  submitting  to  the  jury  the  question  whether  or  not  the  brake  rod  was 
properly  bolted. 

As  to  the  second  objection,  the  portion  of  the  charge  quoted  does  not 
assume  that  appellant  was  negligent  in  not  having  the  brake  rod  secured 
by  bolts.  It  leaves  it  for  the  jury  to  determine  whether  defendant  was 
negligent  in  having  the  brake  rod  bolted  as  it  was. 

As  to  the  third  objection  interposed,  we  will  say  that,  as  we  imder- 
stand  the  law,  it  is  proper  for  a  court  in  giving  a  charge  to  require  the 
jury  to  find  whether  the  evidence  establishes  the  existence  of  any  speci- 
fied group  of  facts  which,  if  true,  would  in  law  establish  plaintiff's  cause 
of  action,  and  to  instruct  the  jury  that  if  they  found  such  group  of  facts 
to  be  established  by  the  evidence,  to  find  in  plaintiff's  favor.  The  same 
principle  applies  to  a  charge  grouping  the  facts  which,  if  true,  would  in 
law  establish  a  defense  to  the  action.  Railway  v.  McGlamory,  89  Texas," 
639,  35  S.  W.  Rep.,  1058 ;  Railway  v.  Shieder,  88  Texas,  152 ;  Railway 
V.  Cassidy,  92  Texas,  525,  50  S.  W.  Rep.,  125 ;  Railway  v.  White,  23 
Texas  Civ.  App.,  280.  We  think  that  the  special  charge  given  at  ap- 
pellant's instance  grouped  the  facts  which,  if  true,  would  in  law  estab- 
lish its  defense.  If  it  did  not  and  omitted  from  the  group  any  essential 
fact,  it  was  appellant's  fault,  and  it  can  not  complain,  for  it  was  incum- 
bent upon  it  to  ask  a  special  charge  on  any  issue  of  fact  which  the  court 
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may  have  omitted  in  its   main   charge  that  it  deemed  essential  to  its 
defense. 
The  charge  is  not  obnoxious  to  the  fourth  objection. 

3.  The  fourth  paragraph  of  the  court's  charge  is  as  follows :  *^Even 
if  you  should  find  that  the  brake  rod  was  improperly  bolted^  and  that  it 
fell  and  injured  the  plaintiff  as  alleged  in  his  petition,  still,  if  any  de- 
fect which  caused  it  to  fall  was  latent,  and  could  not  have  been  discov- 
ered \ff  the  defendant  by  the  use  of  ordinary  care,  then  your  verdict 
should  be  for  the  defendant.  Or,  if  you  find  that  the  plaintiff  was  not 
injured  as  claimed  by  him,  then  you  will  find  for  defendant.^'  We  can 
not  see  anything  in  this  that  the  appellant  can  complain  of.  It  is  cer- 
tainly good  law  in  so  far  as  it  presents  matters  which,  if  found,  would 
defeat  the  plaintiff's  action.  It,  in  connection  with  the  special  charge 
given  at  appellant's  request,  seems  to  us  to  present  fully  and  fairly 
every  matter  of  defense  plead  and  any  evidence  tending  to  establish  it. 
If  it  did  not,  it  was  incumbent  upon  appellant,  as  we  have  before  stated, 
to  ask  a  special  charge  embodying  any  matter  of  fact  of  defense  that  was 
not  included. 

4.  The  fifth  paragraph  of  the  charge,  after  instructing  the  jury  that 
in  the  event  they  should  find  for  plaintiff  they  should  award  him  such 
damages  as  they  believe  from  the  evidence  would  compensate  him  for  the 
injuries,  if  any,  which  he  has  sustained,  then  informs  the  jury  that  in 
estimating  the  amount  of  damages,  if  any,  they  may  take  into  consider- 
ation certain  well  recognized  elements  of  damages, — specifying  such  ele- 
ments as  they  may  consider.  There  is,  however,  no  statement  imder  any 
of  the  several  propositions  made  by  appellant  under  this  assignment. 
Therefore  none  of  them  is,  under  thQ  rules  prescribed  by  the  Supreme 
Court  for  briefing  cases,  entitled  to  consideration. 

5.  The  remaining  assignments  of  error  complain  of  the  insufficiency 
•of  the  evidence  to  sustain  the  verdict  of  the  j.ury.  Our  conclusions  of 
fact  were  found  after  reading  and  fully  considering  all  of  the  evidence 
embodied  in  the  statement  of  facts,  and  we  believe  that  each  of  them  is 
fully  established  by  a  preponderance  of  the  testimony.  The  master  per- 
sonally owes  to  his  servants  the  duty  of  using  ordinary  care  and  diligence 
to  provide  for  them  a  reasonably  safe  place  to  work,  and  sound  and  suit- 
able appliances  and  materials  with  which  to  work,  and  is  bound  to  in- 
spect and  examine  these  things  from  time  to  time  and  use  ordinary  care 
to  discover  and  repair  the  defects  in  them.  Shearm.  &  Redf.  on  Neg., 
see.  194.  Seasonable  care  involves  proper  inspection,  and  negligence  in 
respect  to  it  in  such  cases  as  this  is  the  negligence  of  the  master,  and 
none  the  less  so  when  the  inspection  is  committed  to  a  servant.  Byrne 
?.  Eastmans  Co.,  163  N.  Y.,  461,  57  N.  E.  Rep.,  738 ;  Hawkins  v.  Rail- 
iray,  142  N.  Y.,  416,  25  Law.  Rep.  Ann.,  396,  37  N.  E.  Rep.,  466. 

The  defect  in  the  fastening  of  the  brake  rod  was  clearly  established ; 
it  is  not  controverted  that  it  was  the  proximate  cause  of  appellee's  in- 
juries. That  his  injuries  were  serious  and  permanent,  causing  great 
physical  pain  and  mental  suffering,  is  clearly  shown.     The  question  as 


288  I         27  Texas  Civil  Appeals  Eepobts.        Hth  District, 

to  whether  appellant's  servant  to  whom  was  delegated  the  duty  of  in- 
specting the  engines  and  appliances  made  the  proper  inspection,  was  one 
of  fact  for  the  determination  of  the  jury.  The  at)pellanfs  own  testi- 
mony as  to  the  character  of  inspection  given  the  engine  and  appliances 
before  the  occurrence  of  the  injury  can  not  be  said  to  be  such  as  would 
not  warrant  a  jury  in  finding  tiiat  it  was  not  negligence.  That  the  de- 
fect existed  is  uncontroverted.  It  was  of  such  a  nature  that  it  could 
have  been  discovered  by  a  proper  inspection.  That  it  was  not  discov- 
ered, when  the  character  of  inspection  is  considered,  was  sufficient  to 
warrant  the  jury  in  finding  that  it  was  not  made. 

6.     The  verdict  is  not  excessive. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


George  Ppeupper  &  Co.  v.  Peed  Webneb. 

Decided  November  27,  1901. 

Judgment  Lien— Isstumce  of  Ezecation. 

Where  executions  issued  within  twelve  months  after  the  rendition  of  a  judg- 
ment, an  abstract  of  which  had  been  duly  recorded  and  indexed,  this  was  suffi- 
cient, under  the  terms  of  the  statute,  to  fix  the  lien  of  the  judgment,  although 
the  executions  were,  on  partial  payments  being  made  thereon,  returned  by  or&r 
of  the  judgment  creditor.    Rev.  8tats.,  art.  3290. 

Appeal  from  Webb.    Tried  below  before  Hon.  A.  L.  McLane. 

A.  Winslow,  for  appellants. 

Nicholson  dc  Mullaly,  for  appellee. 

JAMES,  Chief  Justice. — Fred  Werner  brought  this  suit,  alleging^ 
certain  notes  and  deeds  of  trust  given  to  him  by  defendant  Juan  V. 
Benevides,  and  asking  judgment  and  foreclosure  of  lien.  Appellants 
were  joined  on  averment  that  they  claimed  a  judgment  lien  upon  the- 
property,  which,  if  there  ever  existed  such  lien,  had  long  since  lapsed 
because  no  diligence  was  ever  exercised  to  collect  the  debt  by  execution. 
Other  persons  were  made  defendants  as  claiming  liens.  Judgment  was 
rendered  for  plaintiff's  debt,  with  foreclosure,  and  decreeing  also  that 
plaintiff's  liens  were  superior  to  those  of  defendants.  (Jeorge  Pfeuffer 
&  Co.  alone  appealed. 

The  testimony  is:  Appellants  obtained  judgment  against  Benevides. 
in  the  District  Court  of  Webb  County  on  October  9,  1895,  for  $318.54,. 
and  costs.  On  December  20,  1895,  an  execution  issued  on  said  judg- 
ment to  the  sheriff  of  Webb  County,  and  on  same  day  an  abstract  of  said 
judgment  was  filed  with  the  county  clerk  of  same  county,  who,  on  De- 
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cember  2l6t,  duly  recorded  and  indexed  same.  A  few  days  afterwards 
Benevides  made  a  small  payment  on  the  judgment,  and  at  his  request 
further  time  was  given  him,  and  the  execution  returned  unexecuted  at 
appellants'  direction.  On  April  8,  189G,  an  alias  execution  issued  to 
8ame  sheriff,  and  Benevides  made  another  small  payment,  and  this  exe- 
cution also  was  at  appellants*  request  not  executed.  Thereafter  Bene- 
vides continued  to  make  small  payments  at  intervals  up  to  October  22, 
1900,  reducing  the  judgment  to  $98,  with  interest  from  that  date  at  10 
per  cent  per  annum. 

Benevides  owned  an  undivided  fourth  of  all  the  property  mentioned 
in  the  petition,  at  the  time  said  judgment  was  obtained,  and  when  the 
several  executions  were  issued,  and  the  said  interest  was  at  all  times 
subject  to  execution,  and  worth  several  times  the  amount  of  the  judg- 
ment On  March  31,  1897,  Benevides  executed  one  of  the  mortgages 
to  Werner  sued  on,  and  on  November  20,  1897,  Benevides  and  wife 
executed  the  other  mortgage  to  Werner.     Benevides  is  insolvent. 

The  question  is,  whether  or  not  George  Pfeuffer  &  Co.'s  judgment  was 
a  lien  superior  to  that  of  appellee's.  The  latter's  contention  is,  that 
owing  to  appellants'  conduct  in  respect  to  the  execution  no  lien  tvas  ever 
created.  This  is  based  upon  a  rule  which  obtains  in  cases  of  execution 
liens,  which  is  that  such  lien  may  be  lost,  as  to  third  parties,  if  reason- 
able diligence  is  not  used  to  enforce  it.  Preem.  on  Ex.,  sec.  206.  The 
lien  in  question  is  not  an  execution  lien,  but  a  judgment  lien,  and  its 
existence  or  nonexistence  depends  on  the  requirements  of  the  statute  and 
compliance  therewith.  Our  present  statute  gives  such  lien  upon  all  real 
estate  of  defendant  in  the  county,  and  which  he  may  thereafter  acquire 
in  the  county,  when  the  abstract  of  the  judgment  has  been  recorded  and 
indexed  in  the  county,  and  it  is  declared  such  lien  shall  continue  for 
ten  years  from  the  date  of  such  record  and  index,  unless  plaintiff  shall 
fail  to  have  execution  issued  upon  his  judgment  within  twelve  months 
after  rendition  thereof,  in  which  case  said  lien  shall  cease  to  exist.  Rev. 
Stats.,  art.  3290. 

Under  previous  statutes,  which  did  not  declare  how  long  a  judgment 
lien  should  continue,  it  was  held  that  the  lien  would  be  lost  whenever 
proper  diligence  was  not  exercised  to  collect  the  judgment  by  execution. 
These  decisions  are  cited  in  Adams  v.  Crosby,  84  Texas,  101.  The 
present  statute,  however,  in  terms  fixes  the  duration  of  such  liens,  and 
we  do  not  percieve  the  applicability  of  those  decisions. 

The  lien,  when  it  once  attaches,  exists  for  ten  years  from  the  date  of 
the  record  and  index.  The  only  question  then  is,  was  a  lien  ever  created 
by  appellants'  judgment?  The  abstract  of  the  judgment,  it  is  conceded, 
was  duly  recorded  and  indexed.  The  question  reduces  itself  to  the  is- 
suance of  execution  within  the  year.  Appellee's  view  is  that  when  an 
execution  is  sued  out  without  intention  to  enforce  it  by  levy  and  sale, 
OT  by  ordering  it  returned  without  levy,  the  creditor  has  failed  to  have 
execution  issued  within  the  meaning  of  the  statute.  If  we  deal  simply 
Vol.  27  civil— 19. 
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with  the  facts  before  us,  it  does  not  appear  that  appellants  sued  out  the 
executions  without  any  purpose  of  enforcing  them.  On  the  contrary 
they  appear  to  have  been  issued  to  compel  payment,  and  returned  only 
upon  partial  satisfaction  in  each  instance.  Two  of  them  were  issued 
during  the  year.  The  only  reasonable  conclusion  from  the  evidence  is^ 
that  if  payments  had  not  been  made,  levies  would  have  followed. 

It  is  our  opinion  that  as  the  statute  only  requires  execution  to  be  is- 
sued, the  fact  of  its  issuance  determines  the  question  of  lien,  where  the 
abstract  is  recorded  and  indexed,  as  was  the  case  when  the  second  execu- 
tion was  issued;  and  this  regardless  of  whether  or  not  plaintiff  ordered 
the  writ  returned  unexecuted.  What  course  he  afterwards  saw  fit  to 
take  respecting  the  enforcement  of  the  writs  would  have  no  effect  on 
the  lien  created  by  its  issuance. 

We  think  that  by  the  issuance  of  execution  within  twelve  months  after 
the  rendition  of  judgment,  the  Legislature  intended  the  same  in  this 
statute  (article  3290)  as  it  does  in  article  3361  relating  to  the  revival 
of  judgments.  In  the  latter  case  it  has  been  expressly  held  that  execu- 
tions were  sufficient  for  its  purposes,  although  returned  without  a  levy 
by  ordef  of  plaintiff.    Riddle  v.  Bush,  27  Texas,  678. 

The  decree,  in  so  far  as  it  decrees  priority  of  lien  to  appellee,  will  be 
reversed,  and  judgment  here  rendered  in  favor  of  appellants. 

Reversed  and  rendered  as  to  lien. 

Writ  of  error  refused. 


W.  A.  WUBZBAGH  V.  P.  GUSTAV  MeNGEB- 
Decided  November  27,  1901. 

1.— Homestead— City  Lots— Use — Segregation  by  Renting. 

Where  lots  originally  a  part  of  the  city  homestead  were  fenced  off  and  houses 
built  thereon  which  were  rented  to  tenants  by  the  month  for  several  years* 
they  were  thereby  segregated  from  the  homestead  and  subject  to  execution,  al- 
though the  owner  sometimes  hung  out  clothes  to  dry  on  parts  of  them,  and  had 
the  right  to  carry  water  across  one  of  them,  and  his  children  and  chickens  had 
free  access  to  all  the  lots. 

2. — Same — ^Rent  Necessary  for  Support  of  Family. 

The  fact  that  the  money  received  for  the  rent  of  such  lots  was  necessary 
for  the  support  of  the  owner's  family  could  not  shield  them  from  forced  sale  for 
his  debts. 

8. — Same—Homestead  Use— Bant 

Where  a  portion  of  one  of  the  lots  fenced  off  and  rented  was  occupied  by 
the  owner's  bam,  such  portion  remained  a  part  of  the  homestead. 

4. — Some — ^Evidence  Showing  Segregation. 

The  fact  that  the  owner  had  been  renting  the  houses  for  ten  years,  and 
that  the  rent  money  was  necessary  for  the  support  of  his  family,  was  conclusive 
that  the  lots  had  been  permanently  set  apart  as  tenant  houses. 

Appeal  from  Bexar.    Tried  below  before  Hon.  John  H.  Clark. 
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W.  A.  Wurzhach  and  M.  W.  Davis,  for  appellant. 
T.  F.  Shields,  for  appellee. 

FLY,  Associate  Justice. — ^This  is  an  action  of  treapass  to  try  title 
institTited  by  appellant,  which  resulted,  in  9  trial  by  jury,  in  a  verdict 
and  judgment  for  appellee. 

Appellant  claims  the  land  through  a  sheriff's  deed.  The  three  lots 
are  situated  in  the  city  of  San  Antonio,  and  appellee  claims  they  are  a 
part  of  his  homestead.  The  plat  of  the  premises  introduced  in  evidence 
by  appellee  is  as  follows : 


Hackberry  Street 


Appellee  resides  on  lot  C,  and  there  is  no  contest  as  to  any  of  the  land 
except  the  lots  designated  A,  B,  and  6.  The  uncontroverted  proof  is  to 
the  effect  that  some  years  ago  appellee  built  houses  on  lots  A,  B,  and  G, 
and  separated  the  lots  by  fences  from  the  other  parts  of  the  land.    Since 
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the  houses  were  erected  they  have  been  rented  whenever  tenants  could  be 
obtained.  We  quote  from  appellee's  testimony :  "I  use  the  house  on  lot 
G,  as  shown  by  the  map,  for  the  purpose  of  renting,  and  it  is  rented. 
I  have  reserved  the  right  to  carry  water  from  my  cistern  through  that 
gate  down  to  the  lot  where  I  water  my  cows  and  horses.  I  have  been 
in  the  butcher  business.  I  had  no  other  means  for  providing  for  my 
family,  and  put  up  the  houses  on  B  and  A  for  renting,  and  used  this 
money  for  supplying  my  family.  We  let  our  chickens  run  all  through 
there  to  D  between  the  houses.  The  sheds  are  very  small.  We  have 
reserved  the  right  to  hang  up  our  clothes  there  in  either  of  those  lots, 
and  our  children  play  over  there  just  as  well  as  at  home.  My  wife 
hangs  up  clothing  on  these  other  lots  at  any  time  she  wishes.  I  am  not 
engaged  in  any  business  now.  I  have  not  been  engaged  in  business  since 
1890.  The  renting  of  my  houses  was  temporary,  for  the  purpose  of  sup- 
porting my  family.  *  *  *  If  the  renters  on  lots  A  and  B  were 
washing  the  same  day  we  washed,  we  couldn't  hang  up  our  clothes  there. 
When  we  had  no  room  on  lots  A  and  B  to  hang  the  clothes,  we  hung 
them  on  lot  D,  as  shown  by  said  map.  *  *  *  We  built  the  house  on 
lot  B,  as  shown  by  said  map,  in  1890.  ♦  ♦  ♦  i  built  the  house  on 
lot  A,  as  shown  by  said  map,  at  the  same  time  I  built  the  house  on  lot  B. 
I  built  the  house  upon  lot  A  first,  then  I  built  the  one  upon  B,  and 
when  the  house  upon  B  was  finished,  I  built  the  one  upon  lot  O,  as 
shown  by  said  map.  All  the  rent  cottages  were  built  in  same  manner. 
I  meant  when  I  told  the  jury  that  I  built  the  houses  for  temporary  use, 
that  I  can  provide  for  my  family  in  no  other  way.  ♦  ♦  ♦  They  have 
been  occupied  from  month  to  month  since  I  built  them,  and  I  used  the 
money  for  the  support  of  ray  family.  The  purpose  in  building  and  rent- 
ing these  houses  was  so  that  I  could  have  a  support  for  my  family.  I 
have  been  relying  on  the  receipt  of  rents  from  these  houses  for  support 
since  I  built  them." 

Mrs.  Menger,  the  wife  of  appellee,  testified  as  follows :  "My  name  is 
Ida  Menger.  I  am  the  wife  of  Peter  6.  Menger.  1  am  now  living  at 
the  comer  of  Hackberry  and  Sherman  streets,  where  I  have  been  living 
since  1888.  I  have  been  living  at  that  same  place  eleven  years.  I  know 
how  the  property  is  divided  as  to  fences,  and  the  map  offered  by  defend- 
ant is  a  correct  description  and  location  of  the  property.  There  are 
three  tenant  houses,  one  on  lot  A,  one  on  lot  B,  and  one  on  lot  G,  as 
shown  by  said  map.  I  rent  these  places- for  the  support  of  my  family, 
and  then  the  children  play  in  both  of  these  grounds,  and  sometimes  I 
hang  up  my  clothing  to  dry  in  this  yard,  and  back  there  on  lot  E  is  a 
cow  lot,  and  on  lot  D  is  the  bam.  I  go  through  the  gate  between  lots 
C  and  D  to  get  to  the  cow  lot,  and  I  go  between  C  and  G  to  get  water 
from  the  cistern.  There  is  a  fence  on  Hackberry  street,  and  between 
the  two  houses  there  is  a  gate.  There  is  a  gate  between  the  two  fences 
and  one  that  goes  into  the  horse  lot.  Lots  E  and  F  are  an  open  place 
all  the  time  for  the  horses  and  cows  back  there.  We  have  several  times 
plowed  lot  H  as  shown  by  said  map  and  planted  cane  on  it,  and  the 
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cane  is  used  for  the  horses  and  cows.  We  have  two  horses.  On  lot  D 
near  the  bam  there  is  a  closet^  and  bam  and  cedar  posts  in  the  back 
end  which  we  nsed  when  we  kept  hogs  a  year  or  two  ago,  and  there 
are  several  sheds  in  the  back  npon  lots  E  and  F  for  the  cow  and  horses 
to  get  under  when  it  rains.  In  renting  these  houses  that  I  speak  of 
the  renting  was  temporary.  We  rented  them  by  the  month,  sometimes 
by  the  week,  just  as  it  happened.  I  have  no  other  homestead  besides 
that  place.  I  mean  by  temporary  renting  of  the  cottages  that  we  rented 
them  from  month  to  month,  and  not  for  a  year  or  two  years.  We  have 
rented  them  from  month  to  month  to  tenants.  It  is  not  my  purpose 
to  continue  renting  these  houses ;  if  I  had  any  other  way  of  taking  care 
of  my  family  I  would  not  rent  these  houses.  A  space  marked  E  on 
said  map  is  for  the  horses  and  cows  back  of  the  bam.  There  is  so  much 
shade  there  the  clothes  won't  dry,  and  there  is  not  room  enough  on  my 
side.  Here  there  is  generally  children  running  about,  and  so  I  would 
put  them  over  in  that  lot.  When  there  were  no  sinall  children  running 
about  I  would  put  the  clothes  in  the  front  lot.  I  made  an  agreement  with 
the  tenant  to  use  their  yards  for  hanging  my  clothes,  but  do  not  re- 
member when  this  agreement  was  made." 

We  conclude  that  the  testimony  of  appellee  established  that  the  lots, 
with  the  exception  of  the  parts  hereinafter  mentioned,  were  completely 
segregated  from  the  homestead  and  put  to  other  than  homestead  pur- 
poses. The  fact  that  clothes  were  sometimes  strung  up  on  lots  A  and  B, 
and  that  appellee  had  the  right  to  carry  water  across  lot  G,  and  that  the 
children  and  the  chickens  had  free  access  to  all  the  lots,  did  not  have 
the  effect  of  retaining  the  lots  for  homestead  purposes. 

The  testimony  indicated  that  a  portion  of  lot  G  was  occupied  by  one 
side  of  the  bam,  and  so  much  thereof  as  is  occupied  by  it  would  remain 
a  part  of  the  homestead. 

It  is  insisted  that  the  renting  was  temporary,  but  the  evidence  does 
not  show  it.  Because  appellee  could  at  any  time  remove  the  houses  or 
discontinue  renting  them  is  no  evidence  that  he  would  ever  do  it,  and 
the  fact  that  he  has  been  renting  the  houses  for  ten  years  or  more,  and 
that  the  rent  money  is  necessary  for  the  support  of  his  family,  is  con- 
clusive that  the  lots  have  been  permanently  set  apart  as  tenant  houses. 
Wynne  v.  Hudson,  66  Texas,  1;  Blackbum  v.  Knight^  81  Texas,  326. 

Appellee  reiterated  that  the  money  received  from  the  rent  houses  was 
necessary  for  the  support  of  his  family,  but,  while  this  might  evoke 
sympathy  for  his  unfortunate  position,  it  could  not  shield  the  property 
horn  being  sold  for  his  debts.    Oppenheimer  v.  Fritter,  79  Texas,  99. 

Because  the  verdict  of  the  jury  was  contrary  to  the  evidence,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Iin^ERNATIONAL   LiGHT   AND    POWEB   COMPANY   V. 

Louis  Maxwell  et  al. 

Decided  November  13,  1901. 

1.— Action  for  Deatli— Negligence  of  Agent  or  Servant. 

While  under  the  first  section  of  article  3017,  Revised  Statutes,  oommon  car- 
riers are  made  liable  not  only  for  their  own  negligence  causing  the  death  of  a. 
person,  but  also  for  the  unfitness  and  negligence  of  their  servants,  the  liability 
of  others  than  carriers  attaches,  under  the  terms  of  the  second  section  of  the 
article,  only  for  the  negligence  of  the  principal,  and  not  for  that  of  the  agent- 
or  servant.        ' 

S. — Same— Independent  Contractor— Slectric  Plant. 

The  owner  of  an  electric  light  plant  which  is  unfinished  and  still  in  charge 
of  an  independent  contractor  engaged  to  construct  it,  is  not  liable  for  the  deatk 
of  a  person  caused  by  the  faulty  construction  of  the  plant  allowing  an  exposed 
wire  to  become  charged  with  electricity. 

8.— Same— Owner  Held  in  Possession  and  ControL 

Where  a  contract  for  the  construction  of  an  electric  liffht  plant  provided 
that  the  contractor  should  keep  a  competent  man  in  charge  of  the  dynamos  ^or 
thirty  days  after  they  go  into  the  regular  service,  to  make  the  necessary  ad- 
justments and  instruct  the  purchaser's  attendants  in  their  future  management 
and  care,"  and  during  such  thirty  days  the  plant  was  in  actual  operation  and 
the  owner  (purchaser)  collecting  for  the  lights  furnished,  the  possession  of  the 
plant  did  not  remain  in  the  contractor  so  as  to  exempt  the  owner  from  liability 
for  negligence  in  its  construction  causing  the  death  of  a  person. 

4. — ^Practice — ^Immaterial  Error— ^Evidence. 

The  exclusion  of  testimony  to  prove  a  fact  which  is  abundantly  established 
by  other  evidence  in  the  case  is  not  reversible  error. 

0.— Same— Assignment  of  Error. 

A  proposition  under  an  assignment  of  error,  complaining  of  the  charge  be- 
cause it  eliminates  the  question  of  contributory  negligence,  will  not  be  consid- 
ered where  such  proposition  is  not  found  in  the  assignment. 

6.— Negligence— Electricity— Degree  of  Care— Charge. 

A  charge  to  the  effect  that  it  is  the  duty  of  persons  operating  an  electric^ 
plant  in  a  city  to  use  ordinary  care  so  to  place  and  maintain  the  same  in  refer- 
ence to  other  objects  conducting  electricity  as  to  avoid  the  escape  of  electricity 
from  their  wires  to  such  conductors  in  such  quantities  as  might  injure  a  person 
passing  along  or  standing  upon  the  street  and  sidewalk,  was  not  objectionable 
as  requiring  a  higher  degree  of  care  than  is  required  by  law  because  eliminating- 
the  question  as  to  whether  such  results,  or  injury,  could  reasonably  have  been 
anticipated  from  the  way  in  which  the  plant  was  constructed. 
7.— Action  for  Death— Measure  of  Damages— Parents  and  Son. 

Where  plaintiff  sued  for  damages  in  negligently  causing  the  death  of  their 
son,  a  charge  that  a  finding  in  their  favor  should  be  in  such  sum  as  the  jury 
might  believe  from  the  evidence  plaintiff  had  a  reasonable  expectation  of  receiv* 
ing  from  the  son,  had  he  not  been  killed,  was  erroneous, — the  true  measure  of 
damages  being  compensation  for  the  loss  sustained  by  plaintiffs  by  the  death  of 
the  son,  and  the  question  as  to  what  sum  now  allowed  would  give  such  compen- 
sation being  a  matter  for  the  determination  of  the  jury  under  all  the  circum- 
stances of  the  case.  Following  Railway  v.  Morrison,  93  Texas,  527;  Traction 
Co.  V.  White,  61  S.  W.  Rep.,  706. 

8. — Contribution  as  Between  Wrongdoers. 

Where  the  tort  for  which  a  judgment  of  damages  was  rendered  against  de- 
fendant consisted  in  defendant's  use  of  a  defective  appliance  in  its  electric  light 
plant,  as  furnished  it  by  the  constructor  of  the  plant,  its  wrong  in  using  such 
appliance  being  an  active  wrong,  it  can  not  exact  contribution  from  the  con- 
structor,  but  its  right  against  him,  if  any,  rests  upon  a  breach  of  contract. 
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Appeal  from  El  Paso.     Tried  below  before  Hon.  J.  M.  Goggin. 
Clark,  Fall,  Hawkins  4c  Franklin,  for  appellant 
PaUenon  &  Wailace,  for  appellees  Maxwell. 

FLY,  Associate  Justice. — ^Louis  Maxwell  and  his  wife,  Harriet 
HazweU,  institated  this  suit  to  recover  of  appellant,  the  El  Paso  Gas, 
Electric  Ught  and  Power  Company,  and  Wehner  &  White  damages 
arising  from  the  death  of  their  son,  James  H.  Maxwell,  which  it  was^ 
allied  was  caused  through  the  negligence  of  the  defendaQts.  Appellant 
pleaded  contributory  negligence  on  the  part  of  the  deceased  in  placing 
his  hand  on  a  spool  or  reel  attached  to  a  post  near  the  sidewalk;  that 
at  the  time  of  the  death  of  said  James  H.  Maxwell  the  plant  of  appellant 
was  in  process  of  construction  by  the  El  Paso  Mine,  Mill  and  Smelter 
Supply  House,  or  one  of  its  subcontractors,  who,  as  to  appellant^  was 
an  independent  contractor,  and  said  plant  had  not  at  that  time,  been 
turned  over  to  appellant,  but  was  under  the  exclusive  control  of  said 
independent  contractor.  Appellant  further  answered  that  if  the  death 
of  James  H.  Maxwell  was  caused  by  the  negligence  of  anyone  other 
than  himself,  it  was  through  the  neglige^ce  of  its  oodefendants  in  im- 
properly placing  the  post  and  suspending  a  cable  from  which  their  arc 
lamp  was  suspended,  and  in  the  event  of  judgment  against  it,  it  prayed 
for  judgment  over  against  its  oodefendants.  The  other  defendants 
pleaded  contributory  negligence  on  the  part  of  deceased,  and  further, 
that  if  he  lost  his  life  through  the  negligence  of  anyone,  other  than 
himself,  it  was  through  the  negligence  of  the  International  Light  and 
Power  Company.  The  court  instructed  the  jury  to  return  a  verdict 
for  the  El  Paso  Electric  Light  and  Power  Company  and  Wehner  & 
White,  and  the  jury  returned  a  verdict  responsive  to  such  direction,  and 
against  appellant  for  the  sum  of  $2500. 

The  facts  tended  to  establish  that  deceased  was  killed  by  electricity 
transmitted  by  a  cable,  to  which  an  arc  lamp  was  suspended,  to  the  reel 
or  spool  on  the  side  of  a  post,  or  to  the  post  itself  which  was  wet  from 
a  recent  rain.  The  electricity  was  communicated  to  the  cable  by  a 
wire  belonging  to  appellant  which  had  been  in  such  proximity  to  the 
cable  as  to  charge  it  with  electricity.  The  cable  was  suspended  across 
the  street  when  the  wire  belonging  to  appellant  was  placed  in  proximity 
to  it. 

Suits  for  damages  arising  from  the  death  of  any  person  are  based 
solely  upon  statutory  provision,  and  must  be  tested,  applied,  and  exe- 
cuted under  and  by  virtue  of  such  statutory  enactments.  The  first 
section  of  aridcle  3017,  Revised  Statutes^  provides  for  the  recovery  of 
damages  arising  from  the  death  of  a  person,  from  any  proprietor,  ovmer, 
charterer,  or  hirer  of  any  railroad,  steamboat,  stagecoach,  or  other 
vehicle  for  the  conveyance  of  goods  or  passengers  on  account  of  their 
negligence  or  carelessness,  or  the  unfitness,  negligence,  or  carelessness 
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of  their  servants  or  agents.  The  second  section  of  the  same  act  permits 
and  authorizes  the  recovery  of  damages  "when  the  death  of  any  person 
is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  default  of 
another."  In  the  first  section  the  common  carrier  of  every  description 
is  made  liable  not  only  for  its  own  negligence,  but  also  for  the  unfit- 
ness and  negligence  of  its  servants;  in  the  second,  liability  attaches  for 
the  negligence  of  the  principal,  and  not  for  that  of  the  agent  or  servant. 

In  the  case  now  before  the  court  the  evidence  clearly  indicated  that 
the  electric  plant  was  constructed  for  appellant  by  an  independent 
►  contractor,  and  even  if .  the  statute  were  to  authorize  the  recovery  of 
damages  in  such  cases  against  a  private  corporation  of  the  class  to 
which  appellant  belongs  for  the  wrongs  and  omissions  of  its  servants, 
appellant  could  not  be  held  liable  unless  it  had  accepted  the  work  of 
the  contractors  and  thereby  ratified  any  negligence  in  the  construction 
of  which  the  contractors  were  guilty,  or  had  in  some  way  connected 
itself  with  the  negligence  of  the  contractors.  The  contract  between 
appellant  and  the  construction  company  was  for  the  accomplishment 
of  a  lawful  purpose,  made  so  by  the  ordinance  of  the  city  of  El  Paso, 
and  by  the  terms  of  the  contract  it  was  specially  provided  that  the 
contractors  should  in  constructing  the  plant  comply  with  all  laws  and 
ordinances  as  well  as  the  rules  of  the  national  board  of  underwriters. 
Such  being  the  nature  of  the  contract,  appellant  could  not  be  held  liable 
for  the  negligence  of  the  contractors.  Cooley  on  Torts,  pp.  643-648; 
Devlin  v.  Smith,  89  N.  Y.,  507;  Hexamer  v.  Webb,  101  N.  Y.,  377. 

The  foregoing  principles  of  law  being  kept  in  view,  it  would  follow- 
that  as  long  as  the  plant  was  unfinished  and  in  the  hands  of  the  con- 
tractors they  alone  would  be  responsible  for  damages  arising  from  its 
faulty  construction,  and  appellant  could  not  be  held  liable.  This  was 
the  basis  upon  which  the  trial  proceeded,  and  it  is  the  contention  of 
appellant  that  at  the  time  of  the  death  of  James  H.  Maxwell,  the  plant 
had  not  been  placed  in  their  possession.  In  support  of  this  contention 
it  IS  stated  that,  although  the  machinery  was  in  actual  operation  and 
lights  were  being  fumigjied  to  the  city  as  well  as  private  parties,  still 
appellant  was  not  in  possession  of  the  plant,  but  that,  under  a  provi- 
sion of  the  contract  after  completion  of  the  plant,  and  before  its  ac- 
ceptance, the  contractor  should  for  thirty  days  run  it  to  test  its  efficiency. 

Had  there  been  any  such  provision  in  the  contract,  a  different  phase 
of  the  case  might  have  been  presented,  but  the  clause  of  the  contract 
cited  by  appellant  does  not  support  its  contention.  It  is  as  follows: 
"In  addition  to  furnishing  a  competent  superintendent,  labor,  tools,  etc., 
for  the  erection,  adjustment,  and  starting  of  the  dynamos,  the  con- 
tractor will  keep  a  competent  man  in  charge  of  the  same  for  thirty  days 
after  they  go  into  regular  service,  to  make  the  necessary  adjustments 
and  instruct  the  purchaser's  attendants  in  their  future  management  and 
care."  It  is  clear  that  the  latter  part  of  this  clause  has  no  reference  to 
anything  connected  with  the  construction,  but  refers  to  the  employment 
of  a  superintendent  to  have  charge  of  appellant's  servants  for  thirty 
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days  to  instruct  them  in  their  duties.  The  instruction  provided  for 
▼as  not  neccessarily  to  be  given  before  appellant  had  accepted  the  plant 
and  while  its  efficiency  was  being  tested^  but  after  the  dynamo  had 
gone  "into  regular  service/'  which  service  could  not  have  been  that  of 
the  contractor,  but  must  necessarily  have  been  that  of  the  owner  of 
the  plant.  During  the  thirty  days  referred  to  in  the  contract,  appel- 
lant's servants,  or  ^'attendants,'*  as  they  are  denominated,  must  have 
been  in  charge  of  the  machinery,  and  the  proof,  as  before  indicated, 
showed  that  appellant  was  collecting  the  revenue  arising  from  contracts 
with  its  patrons.  If  the  only  connection  the  contractors  had  with  the 
plant  was  through  the  expert  who  was  to  give  the  servants  of  appellant 
instruction,  or  if  they  were  merely  running  the  plant  for  appellant, 
then  appellant  was  in  possession  of  the  plant  and  was  responsible  in 
damages  for  its  neglect  in  using  defectively  constructed  wires.  It 
follows  that  it  was  not  error  to  refuse  the  special  charge  requested  by 
appellant,  which  was  in  effect  an  instruction  to  find  for  appellant. 

The  first  assignment  of  ferror  complains  of  the  exclusion  of  evidence 
to  the  effect  that  the  contractors  had  sublet  the  contract,  which  was 
designed  to  furnish  evidence  of  the  independent  character  of  the  original 
contractors.  That  fact  was  abundantly  established,  and  the  desired 
testimony  would  not  have  lent  any  additional  force  to  the  proof. 

It  was  alleged  in  the  petition  that  the  cable  across  the  street  to  which 
the  arc  lamp  was  suspended  was  above  the  wire  of  appellant  that 
charged  the  cable  with  electricity,  which  testimony  was  permitted,  over 
appellant's  objection,  which  tended  to  show  that  appellant's  wire  was 
above  the  cable.  While  we  think  the  objection  untenable,  the  question 
may  be  eliminated  by  an  amendment  of  the  petition,  and  need  not  be 
further  discussed. 

There  is  no  merit  in  the  fourth  assignment  of  error.  The  charge 
correctly  stated  that  appellant  had  pleaded  "that  if  the  death  of  said 
James  H.  Maxwell  was  caused  by  the  negligent  construction  of  said 
plant,  it  was  the  negligence  of  said  supply  house,  and  not  of  said  de- 
fendants." That  was  one  of  the  defenses  urged  by  appellant  in  the 
lower  court,  and  is  the  main  one  contended  for  on  appeal.  The  theory 
that  the  construction  company  was  responsible  for  the  negligence,  if 
any,  was  not  only  alleged  in  the  answer,  but  was  embodied  in  a  special 
charge  requested  by  appellant.  There  was  nothing  in  the  charge  to 
mislead  the  jury. 

The  court  charged  the  jury  "that  it  is  the  duty  of  persons,  in  the 
erection,  maintenance,  and  operation  of  electric  light  primary  wires 
upon  the  streets  of  a  city  for  the  transmission  of  electric  currents,  to 
use  ordinary  care  so  to  place  and  maintain  the  same  in  reference  to  other 
objects  conducting  electricity,  as  to  avoid  the  escape  of  electricity  from 
their  wires  to  such  conductors  in  such  quantities  as  might  injure  per- 
sons passing  along  such  streets  or  sidewalks,  who,  while  standing  on 
6uch  streets  or  sidewalks,  may  come  in  contact  with  conductors."  The 
charge  is  objected  to  in  the  assignment  of  error  as  imposing  a  higher 


298  27  Texas  Civil  Appeals  Reports.        [4th  District, 

degree  of  care  than  is  required  by  law,  because  it  eliminates  the  ques- 
tion as  to  whether  appellant  might  have  reasonably  anticipated  the  re- 
sults of  the  construction  of  its  plant  in  the  way  in  which  it  was  con- 
structed. Proof  of  the  fact  that  a  wire  heavily  charged  with  electricity 
was  placed  so  near  another  wire  which  ran  down  near  the  sidewalk 
where  people  were  constantly  passing  as  to  fill  it  with  electricity,  charged 
the  party  erecting  the  wire  with  the  knowledge  that  persons  were  liable 
to  be  injured  or  killed  by  coming  in  contact  with  such  wire.  Dealing 
^ith  so  dangerous  an  agency  as  electricity,  it  was  clearly  the  duty  of 
appellant  to  construct  its  wires  so  as  to  prevent  them  conducting  the 
electricity  in  such  proximity  to  a  sidewalk  that  people  might  be  brought 
in  contact  with  it,  and  if  it  is  done,  and  some  one  is  killed,  it  is  charge- 
able with  the  knowledge  that  such  result  was  likely  to  follow.  The 
court  did  not  assume  that  the  placing  of  the  wires  in  the  position  they 
occupied  was  negligence,  but  that  matter  was .  left  to  the  jury  to  find 
from  the  evidence.  There  is  another  proposition  under  the  assignment 
that  complains  of  the  charge  because  it  eliminates  the  question  of  con- 
tributory negligence.  The  objection  is  not  tenable,  but  if  it  were,  is 
not  found  in  the  assignment  of  error,  and  could  not  be  considered  by 
this  court.  Bender  v.  Peyton,  4  Texas  Civ.  App.,  57;  Sickles  v.  Rail- 
way, 13  Texas  Civ.  App.,  434. 

There  is  no  error  in  the  charge  complained  of  in  the  seventh  assign- 
ment. The  negligence  charged  against  appellant  was  not  connected 
with  the  manner  in  which  its  servants  or  agents  were  operating  the 
plant,  but  grew  out  of  the  defective  construction  of  a  certain  specified 
part  of  the  plant.  It  did  not  matter  whether  the  plant  was  being  oper- 
ated by  the  contractors  or  the  servants  of  appellant;  the  question  was, 
for  whose  benefit  was  the  plant  being  operated  ?  If  the  theory  of  appel- 
lant be  the  correct  one,  it  could  never  be  held  responsible  for  any  de- 
fects in  the  construction,  because  it  is  necessarily  compelled  to  operate 
the  plant  through  the  medium  of  agents,  servants,  or  employes.  There 
is  nothing  in  the  language  of  the  contract  that  indicates  that  the  plant 
was  to  be  tested  for  thirty  days ;  on  the  other  hand,  the  provision  as  to 
the  last  payment  being  made  after  tests  to  be  made  within  thirty  days, 
points  to  the  conclusion  that  there  was  no  test  of  thirty  days  required, 
but  that  a  test  of  some  sort  should  be  made  within  thirty  days  after 
completion  of  the  plant. 

The  ninth  assignment  of  error  complains  of  the  sixth  paragraph  of 
the  charge,  which  is  to  the  effect  that  if  certain  enumerated  facts  are 
found  to  be  true,  the  jury  would  "find  for  plaintiffs  in  such  an  amount 
as  is  equal  to  the  damage  they  have  suffered  by  reason  of  their  said 
son's  death,  if  any  they  suffered.'*  In  a  succeeding  paragraph  the  jury 
was  instructed:  "Should  you  find  for  the  plaintiffs  and  allow  them 
damages,  you  will  find  for  them  such  sum  of  money  as  you  may  believe 
from  the  evidence  they  would  have  had  a  reasonable  expectation  during 
their  lives  of  receiving  from  their  said  son,  James  H.  Maxwell,  had  he 
not  been  killed,  if  he  was  killed,  by  the  alleged  shock.''    Under  the  de- 
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dsions  in  the  case  of  Traction  Company  v.  White,  81  Southwestern  Be- 
porter,  706,  and  Railway  v.  Morrison,  93  Texas,  527,  the  instructions  were 
erroneous.  In  the  White  case  it  is  said:  'The  instruction  was  errone- 
ous in  that  it  required  the  jury,  in  effect,  to  allow  the  amount  of  the 
pecuniary  contributions  which  they  might  find  the  deceased,  had  he 
lived,  would  have  made  to  his  mother  after  becoming  of  age.  The  true 
measure  of  damages  is  compensation  for  the  loss  sustained  by  plaintiiT 
from  the  death  of  her  son,  and  what  sum  allowed  now  will  give  such 
compensation  is  a  question  for  the  jury  under  all  the  circumstances  of 
the  case/*  The  charge  in  this  case  is  open  to  the  criticism  urged  against 
those  in  the  two  cases  above  cited.  Charges  similar  to  the  one  given 
by  the  trial  court  have  been  commended  by  this  court  and  the  Supreme 
Court,  although  the  precise  objections  urged  in  this  case  were  not  made 
in  those  cases. 

It  is  a  general  rule  as  to  torts  that  there  can  be  no  contribution  and 
indemnity  as  between  wrongdoers.  As  in  the  case  of  most  rules,  there 
are  some  exceptions  to  this  rule,  as  when  the  servant  of  a  railway  com- 
pany is  guilty  of  carelessness,  and  injury  results  therefrom,  both  master 
and  servant  are  liable  for  damages,  but  tlie  servant  alone,  being  the 
actual  wrongdoer,  would  be  held  to  indemnify  the  company  for  any 
loss  resulting  from  such  wrong.  Appellant,  however,  does  not  bring 
itself  within  the  exception,  for  its  tort  consists  in  the  use  of  a  defective 
appliance  furnished  by  another.  It  was  actively  wrong  in  using  such 
appliance,  and  can  not  exact  contribution  from  the  constructors  of  the 
defective  appliance.  In  this  case  its  compensation  for  damages  must 
Test  on  the  breach  of  a  contract,  and  under  proper  allegations,  it  might 
place  itself  in  a  position  to  be  reimbursed  for  such  damages  as  may  have 
arisen  from  such  defective  construction.  Under  the  pleadings  in  the 
case  it  may  have  been  proper  to  instruct  a  verdict  as  the  contractors,  at 
least  so  far  as  the  appellant  was  concerned,  but  as  it  becomes  necessary 
to  reverse  the  judgment  against  appellant,  the  whole  case  will  be  sent 
back  for  another  trial.  Matters  not  noticed  will  probably  not  arise  on 
another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


San  Antonio  Beal  Estate,  Building  and  Loan  Association  v. 
Solon  Stewart  and  Wipe. 

Decided  November  20,  1901. 

L^Limitationa—Bstoppelr— Default  Maturing  Notes. 

Defendants,  a  husband  and  wife,  executed  for  a  debt  secured  by  a  mechanic's 
lien  on  their  homestead  a  series  of  notes,  one  maturing  each  month,  with  stipu- 
lation that  default  in  the  payment  of  any  three  of  the  notes  should  mature  the 
entire  debt.  Default  was  made  as  to  payment  of  three  of  the  notes,  but  the 
husband  paid  them  several  months  later,  and  at  different  times  thereafter  paid 
others  of  the  notes,  the  parties  acting  as  though  no  default  had  taken  place. 
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Suit  was  brought  for  the  remainder  of  the  debt  more  than  four  years  after  the 
■default  on  the  three  notes,  but  at  a  time  when  none  of  the  notes  sued  on  were 
l)arred  on  their  face.  Held,  that  the  default  in  the  payment  of  the  three  notes 
matured  the  entire  debt,  and  limitations  ran  against  it  from  that  time,  and  that 
the  acts  of  the  husband,  consisting  of  promises  to  pay  the  notes  with  a  plea 
for  further  time,  coupled  with  a  promise  on  the  holder's  part  not  to  sue,  did 
not  estop  the  husband  from  asserting  the  bar  of  limitations. 

H.-— Mechanic's  Lien  on  Homestead— Foreclosure— Wife  Necessary  Party. 

The  wife  is  a  necessary  party  to  an  action  to  foreclose  a  mechanic's  lien  on 
the  homestead  in  the  execution  of  which  she  necessarily  joined. 

■3.— Estoppel  Against  Wife — ^Lien  on  Homestead. 

In  a  suit  on  notes  in  connection  with  which  foreclosure  of  a  mechanic's  lien 
on  the  homestead  is  sought,  acts  of  the  husband  constituting  as  to  him  an  estop- 
pel to  plead  limitations  would  not  estop  the  wife,  where  she  was  not  connected 
with  such  acts  and  was  guilty  of  no  positive  fraud.. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Onion  &  Henry,  for  appellants. 

Denman,  Franklin,  Cobbs  &  McOown,  for  appellee. 

PLY,  Associate  Justice. — This  ease  was  instituted  by  appellant 
against  Solon  Stewart  and  his  wife,  Georgia  C.  Stewart,  to  recover  a 
•debt  evidenced  by  forty-three  promissory  notes  for  small  sums,  and  to 
foreclose  a  mechanic's  lien  on  the  homestead  of  appellees.  A  plea  of 
limitations  was  interposed  by  appellees,  and  on  that  plea  judgment  was 
rendered  in  their  favor. 

The  judgment  was  aflSrmed  by  this  court  at  its  last  term,  but  pend- 
ing a  motion  for  rehearing,  a  question  was  certified  to  the  Supreme 
Court,  and  the  statement  of  the  case  and  the  facts  found  in  connection 
therewith  are  adopted  as  the  conclusions  of  fact  of  this  court,  with  the 
additions  hereinafter  made.  The  statement  and  findings  of  fact  are  as 
follows : 

"On  August  19,  1892,  Solon  Stewart  and  his  wife,  Georgia  S.  Stewart, 
desiring  to  build  a  home  in  the  city  of  San  Antonio,  entered  into  a 
contract  with  the  San  Antonio  Real  Estate,  Building  and  Jjoan  Asso- 
ciation to  obtain  the  sum  of  $2376  with  which  to  erect  a  home,  and  at 
the  same  time  executed  and  delivered  to  said  association  seventy-two 
promissory  notes  payable  in  monthly  installments,  including  interest 
from  date  up  to  September  1,  1898,  and  at  the  same  time  made,  exe- 
•cuted,  and  delivered  to  said  association  a  builder's  and  mechanic's  lien 
in  writing,  properly  acknowledged  so  as  to  bind  the  homestead,  and  in 
that  lien,  which  is  referred  to  in  each  of  the  notes,  it  was  provided  *that 
ivhenever  any  three  of  said  notes  or  monthly  payments  remain  unpaid, 
in  whole  or  in  part,  after  due,  then  and  thereupon  the  balance  of  said 
notes  remaining  shall  be  due  and  payable,  and  said  association  may  at 
any  time  thereafter  proceed  to  foreclose  said  debt  and  lien.'  The  money 
-was  used  to  erect  a  home  for  Stewart  and  wife.  Stewart  defaulted  in 
payment  of  the  notes  that  became  due  in  January,  February  and  March^ 
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1894,  and  paid  nothing  on  any  of  the  notes  due  in  1894  until  October 
of  that  year,  when  he  paid  the  January  note,  and  in  December  paid  the 
February  note,  and  afterwards  the  March  note  of  1894.  On  the  first 
days  of  April,  May,  June,  July,  August,  September,  October,  November, 
and  December,  1894,  and  January,  February,  and  March,  1895,  and  ai 
yarious  times  for  many  months  thereafter  the  representative  of  the 
asBOciation  saw  Stewart  and  urged  him  to  nay  the  notes  that  were  past 
due,  and  each  time  Stewart  begged  for  furtner  time,  verbally  promising 
to  pay  the  notes.  Further  time  was  granted  by  the  association,  and 
Stewart  paid  off  at  different  times  twenty-nine  of  the  seventy-two  notes- 
among  the  number  being  the  three  notes  due  respectively  in  January,. 
Fd)niary,  and  March,  1894.  Both  parties  acted  in  connection  with  the 
notes  as  though  no  default  had  taken  place  by  reason  of  failure  to  pay 
the  installments  due  for  the  first  three  months  of  1894.  Payment  was 
never  refused  by  Stewart  until  just  before  the  suit  was  instituted.  On 
March  1,  1900,  more  than  four  years  after  default  had  been  made  in 
the  payment  of  the  three  notes  due  in  January,  February,  and  March^ 
1894,  but  at  a  time  when  none  of  the  remaining  unpaid  notes  were 
barred  by  limitation  on  their  faces,  this  suit  was  instituted,  and  Stewart 
interposed  a  plea  of  four  years  limitations  on  the  ground  that  all  the 
notes  became  due  in  March,  1894.^' 

We  find,  in  addition,  that  the  mechanic's  lien  sought  to  be  foreclosed 
by  appellant  was  given  by  Solon  Stewart  and  his  wife,  Georgia  C. 
Stewart,  the  property  being  their  homestead;  that  the  notes  were  exe- 
cnted  by  them,  and  that  in  all  the  negotiations  between  appellant  and 
Solon  Stewart  after  all  the  notes  were  matured  by  the  default  in  the 
payment  of  the  three  notes  that  had  on  their  face  become  due,  Mrs. 
Stewart  took  no  part,  and  never  consented  to  any  agreements  or  acts. 
of  her  husband  in  regard  to  the  debt,  nor  had  any  knowledge  of  them. 

It  is  the  settled  law  in  Texas  that  where  it  is  stipulated  in  promis- 
sory notes,  oi:  in  an  instrument  made  at  the  same  time  in  connection 
with  them,  that  default  in  the  payment  of  one  or  more  of  the  notes 
which  are  to  become  due  at  different  times,  will  mature  the  whole  of 
them,  they  will  all  become  due  at  such  default,  unless  there  is  a  stipu- 
lation  in  the  notes  or  other  instrument  giving  the  payee  the  right  to 
choose  whether  the  whole  debt  shall  become  due  or  not.  Harrison  v. 
Reigor,  64  Texas,  89 ;  Rogers  v.  Watson,  81  Texas,  400 ;  Morrill  v.  Hoyt, 
83  Texas,  59 ;  Dodge  v.  Signer,  18  Texas  Civ.  App.,  45. 

The  rule  above  stated  was  reiterated  in  the  answer  to  the  certified 
question  in  this  case,  and  it  was  held  that,  under  the  terms  of  the  con- 
tract on  which  this  suit  is  based,  the  whole  debt  became  due  upon  de- 
fault in  payment  of  three  of  the. notes,  and  limitation  began  to  run  from 
that  date.  There  can  be  no  possible  doubt  about  this  proposition  of 
law,  and  it  also  would  seem  to  follow  that  when  the  debt  became  due 
by  default  in  the  payment  of  the  three  notes,  it  occupied  the  same 
position  that  any  other  matured  debt  would  occupy,  and  that  in  order 
to  cause  the  running  of  the  statute  to  cease,  there  should,  as  provided 
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by  law,  have  been  an  acknowledgment  in  writing  by  the  makers  of  the 
notes  as  to  the  justness  of  the  claim.  It  is  undoubtedly  true  that  "the 
acknowledgment  referred  to  in  the  statute  is  one  which  is  to  take  the  case 
•out  of  the  statute  of  limitation,  and  is  therefore  one  made  of  a  cause 
against  which  the  statute  runs/'  and  that  is  the  position,  it  seems  to  us, 
that  is  occupied  in  this  case.  The  debt  was  due,  the  statute  had  been  put 
in  motion,  and  it  is  a  familiar  principle  that  when  time  has  commenced 
to  run  in  any  case,  it  will  not  cease  to  do  so  by  reason  of  any  subsequent 
■event  which  is  not  within  the  saving  of  the  statute.  There  was  no  agree- 
ment in  writing  or  otherwise  to  waive  the  statute  of  limitation,  but  it  is 
insisted  that  the  acts  of  Solon  Sewart  have  estopped  him  and  his  wife 
from  pleading  the  statute  of  limitations.  Those  acts  consisted  of  prom- 
ises to  pay  the  three  first  notes  when  they  became  due,  a  plea  for  further 
time  and  a  promise  upon  the  part  of  appellant  not  to  sue.  While  holding 
that  the  acknowledgment  referred  to  in  the  statute  which  is  necessary  to 
take  the  case  out  of  the  statute  of  limitation  applies  to  a  cause  of  action 
in  which  limitation  runs,  and  while  it  was  held  that  the  statute  had  be- 
gun to  run,  it  is  further  held  that  the  parties,  by  their  acts  not  evidenced 
by  any  writing,  may  estop  themselves  from  setting  up  the  bar  of  the 
statute. 

Had  a  verbal  agreement  been  made  between  the  parties  before  the  de- 
fault in  payment  had  been  made,  that  such  default  should  not  cause  the 
whole  debt  to  mature,  no  doubt  the  makers  of  the  notes  would  have  been 
•estopped  from  claiming  the  bar  of  the  statute ;  but  we  held  that  when  a 
debt  had  become  due  and  limitation  had  begun  to  nin,  "no  acknowledgr 
ment  of  the  justness  of  the  claim  made  subsequent  to  the  time  it  became 
due  shall  be  admitted  to  take  the  case  out  of  the  operation  of  the  law, 
imless  such  acknowledgment  be  in  writing  and  signed  by  the  party  to  be 
charged  thereby."  It  would  seem  that,  if  acts  amounting  to  an  equitable 
•estoppel  can  stop  the  running  of  limitation  in  a  case  like  this,  they  can  do 
■so  in  any  case,  and  that  the  provisions  of  article  3370  will  fall  to  the 
ground.  The  Supreme  Court  has  held,  however,  that  the  article  does  not 
apply  to  a  case  where  a  whole  debt  is  matured  by  a  failure  to  pay  a  part  of 
it,  and  we  recognize  that  the  decision  is  the  law  of  this  case,  and  what  has 
been  written  was  not  done  with  the  intention  of  questioning  its  binding 
force  on  this  court  in  this  case,  but  for  the  purpose  of  showing  the 
pounds  upon  which  our  former  opinion  was  based. 

The  Supreme  Court  held  that  if  the  facts  of  this  case  would  raise  an 
•estoppel,  it  must  be  one  designated  as  estoppel  by  waiver.  The  rule  is 
that  "where,  by  the  course  of  conduct  of  one  party  to  a  contract,  entitled 
to  the  performance  of  certain  terms  or  conditions  thereof,  the  other  party 
has  been  led  to  believe,  as  a  man  of  average  intelligence,  that  such  per- 
formance will  not  be  required,  until  it  has  become  too  late  to  perform, 
or  until  to  insist  upon  performance  will  work  material  injustice,  the 
person  who  has  so  conducted  himself  is  barred  from  asserting  the  right  he 
had."  Big.  on  Estop.,  chap.  20.  In  this  class  of  estoppel  the  conduct  of 
the  party  is  treated  as  a  waiver,  and  not  as  a  representation,  and  knowl- 
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edge  of  the  facts  by  the  person  claiming  by  estoppel  would  not  preclude  a 
recovery  on  the  plea  of  estoppel.  The  party  claiming  the  benefit  under 
such  waiver,  however,  must  show  that  he  was  misled  by  the  confidence 
reposed  in  the  one  from  whom  he  is  claiming  the  benefit,  and  that  the 
conduct  was  such  as  to  mislead  an  ordinarily  prudent  man. 

It  was  not  in  proof  that  the  question  of  whether  the  eflEect  of  default  in 
the  payment  of  the  three  notes  on  the  maturity  should  be  disregarded  or 
not,  and  there  was  no  promise  not  to  plead  the  statute  against  the  claim, 
and  while  this  court  might,  under  the  decision  of  the  Supreme  Court,  pri- 
marily have  drawn  the  inference  of  estoppel  from  the  conduct  of  Stew- 
art, still  the  matter  has  been  passed  upon  by  the  district  judge,  and  we  do 
not  feel  that  we  can  hold  that  he  was  not  justified  in  finding  that  the 
facts  did  not  constitute  estoppel  as  to  Solon  Stewart. 

As  before  stated,  Mrs.  Stewart  was  not  connected  with  any  of  the  ne- 
gotiations between  appellant  and  her  husband,  and  the  question  is  pre- 
sented, can  her  rights  under  a  contract  to  which  she  was  a.  necessary  party 
be  so  changed  by  a  waiver  of  her  rights  as  to  extend  the  time  when  the 
debt  evidenced  by  the  contract  shall  become  due  ?  It  is  a  rule  in  Texas 
that  in  order  to  estop  a  married  woman  it  is  essential  that  she  should  be 
guilty  of  positive  fraud,  or  of  some  act  of  concealment  or  suppression  of 
facts  which  in  law  would  be  equivalent  thereto.  Johnson  v.  Bryan,  62 
Texas,  626;  Etheridge  v.  Price,  73  Texas,  597;  McLaren  v.  Jones,  89 
Texas,  131 ;  Speer,  Marr.  Wom.,  sec.  134. 

This  rule  is  established  because  of  the  fact  that  a  married  woman 
labors  nnder  a  disability,  and  all  who  deal. with  her  are  chargeable  with 
the  knowledge  of  such  disability  and  that  she  can  not  be  bound  except  in 
the  manner  prescribed  by  stetute.  Under  the  operation  of  this  rule  Mrs. 
Stewart  could  not  be  bound  by  the  acts  of  her  husband,  no  matter  if  they 
did  constitute  estoppel,  because  she  is  not  connected  with  them  in  any 
manner. 

But  it  is  argued  that  after  the  incumbrance  of  the  mechanic's  lien  was 
placed  upon  the  homestead,  which  was  not  shown  to  be  her  separate  prop- 
erty, the  husband  had  the  power  to  renew  the  note  and  make  any  other 
arrangements  necessary  in  connection  with  the  debt;  and  decisions  hold- 
ing that  the  husband  has  the  power  and  authority  to  adjust  equities,  and 
make  any  bona  fide  arrangements  that  he  may  deem  proper  in  paying  off 
incumbrances  on  the  homestead,  have  been  cited.  It  is  well  settled  that 
the  husband  alone  may  in  good  faith  adjust  equities  existing  prior  to  the 
<»mplete  investiture  of  homestead  rights,  but  in  no  case  has  it  been  held 
that  he  has  such  authority  in  regard  to  debts  contracted  after  the  home- 
stead right  has  been  perfected,  and  which  have  become  a  burden  on  the 
homestead  through  the  necessary  participation  of  the  wife  in  the  stetu- 
tory  mode.  While  there  are  no  decisions  on  the  subject  in  this  State, 
still,  in  cases  where  the  wife  has  given  a  mortgage  on  her  separate  estate 
to  secure  a  community  debt,  it  is  held  that  there  could  be  no  renewal  of 
the  debt  or  extension  of  time  by  the  husband  alone  that  would  be  bind- 
ing on  the  wife.    Wofford  v.  linger,  55  Texas,  480. 
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As  to  her  separate  property  and  her  homestead^  the  same  formalities 
are  required  to  place  an  incmnbranee  npon  the  property,  and  it  is  reason- 
able to  conclude  that  the  husband  would  have  no  more  powers  as  to  the 
one  than  as  to  the  other.  In  the  case  of  Milbum  v.  Walker,  11  Texas, 
344,  it  was  held  that  the  husband  could  not  revive  a  claim  that  was  barred 
against  the  separate  estate  of  his  wife;  and  in  the  Wofford-Unger  case, 
referring  to  that  decision  approvingly,  it  was  said :  **If  he  has  not  the 
right  to  revive  it,  he  would  not  have  the  right,  by  acknowledgment  and 
a  promise,  to  prevent  the  bar  of  the  statute  in  the  first  instance.^^  A.pply- 
ing  that  proposition  of  law  to  this  case,  it  is  clear  that  the  husband 
would  not  have  any  authority  to  extend  tfce  time  of  payment  of  a  debt 
created  by  him  and  his  wife  on  property  already  a  homestead,  for  it 
would  not  be  asserted  that  the  husband  could  by  his  act  revive  a  mechan- 
ic's lien  on  a  homestead  that  had  been  lost  by.  the  debt  being  barred  by 
limitation. 

In  other  States  the  question  now  under  consideration  has  been  directly 
decided,  and  it  has  been  held  under  statutes  forbidding  a  husband  to 
mortgage  the  homestead  without  the  consent  of  the  wife  that  he  can  not 
enlarge  the  terms  of  a  mortgage  previously  given,  nor  renew  it,  nor  ex- 
tend the  statute  of  limitations  concerning  it.  Dunn  v.  Buckley,  56  Wis., 
190 ;  Campbell  v.  Babcock,  27  Wis.,  512 ;  Spencer  v.  PrecendaU,  16  Wis., 
666 ;  Barber  v.  Babel,  36  Cal.,  21 ;  Thompson  v.  Pickel,  20  Ind.,  490 ; 
Hardman  v.  Bank  (Kan.),  61  Pac.  Rep.,  984;  Jenkins  v.  Simmons,  15 
Pac.  Sep.,  528. 

We  conclude  that  the  husband  has  no  power  to  renew  a  debt  against  the 
homestead,  extend  time  of  payment,  or  in  anywise  change  the  same  after 
the  homestead  right  has  been  perfected*;  and,  as  said  in  Eckhardt  v. 
Schlecht,  29  Texas,  129,  "It  can  not  of  course  be  supposed  that  the  fraud- 
ulent declarations  or  conduct  of  the  husband,  to  which  the  wife  is  not 
privy,  will  be  held  in  equity  to  pass  title  to  the  homestead,  or  create  any 
charge  which  the  husband  could  not  make  by  deed." 

The  power  given  by  article  2968,  Revised  Statutes,  to  the  husband  to 
dispose  of  the  community  property,  has  no  reference  to  community  estate 
which  has  become  fully  invested  with  the  homestead  character.  The  Con- 
stitution has  provided  the  method  of  charging  a  homestead  with  a  me* 
chanic's  or  builder's  lien,  and  to  hold  that  as  soon  as  the  lien  is  given  the 
wife  loses  all  power  over  it,  and  the  husband  is  invested  with  the  same 
authority  in  connection  with  it  as  with  the  other  community  estate,  would 
be  to  render  nugatory  the  constitutional  protection  thrown  around  a 
wife's  homestead. 

It  is  argued  by  appellant  that  Mrs.  Stewart  was  not  a  necessary  party 
to  foreclosure  proceedings,  and  that  the  question  of  estoppel  as  to  her  is 
immaterial.  It  has  never  been  held  in  this  State  that  the  wife  is  not  a 
necessary  party  to  a  suit  to  foreclose  a  mechanic's  lien  on  the  homestead 
and  we  are  of  the  opinion  that  she  is  a  necessary  party,  and  a  judgment 
obtained  in  such  case  without  making  the  wife  a  party  would  be  void. 
Campbell  v.  Elliot,  52  Texas,  151;  Thompson  v.  Jones}  60  Texas,  94; 
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Jergens  v.  Schiele,  61  Texas,  255 ;  Odum  v.  Menefee,  11  Texas  Civ.  App., 
119. 

In  the  Jergens-Schiele  case  cited  it  was  said :  "If  there  was  any  de- 
fense that  could  have  been  urged  gTowing  out  of  her  homestead  rights 
which  would  have  defeated  the  action,  then  she  was  a  necessary  defend- 
ant in  the  case/'  In  that  case  it  was  held  that  the  wife  was  not  a  neces- 
sary party  because  she  had  no  homestead  right  to  urge.  A  case  illustra- 
tive of  the  point  is  where  a  suit  is  brought  for  the  purchase  money  on  a 
homestead.  The  wife  would  not  be  a  necessary  party,  because  she  has  no 
hom^tead ;  but  in  a  case  where  she  might  urge  the  invalidity  of  her  ac- 
knowledgement, or  show  fraud  or  plead  the  statute  of  limitation  to  de- 
fend her  homestead,  her  rights  can  not  be  precluded  unless  she  is  made 
a  party. 

We  conclude  that  the  facts  did  not  raise  an  estoppel  as  against  Solon 
Stewart  in  this  case,  and  if  they  had  done  so,  Mrs.  Stewari:  would  not  be 
bonnd  by  such  estoppel,  and  in  either  event  there  was  no  error  in  the 
judgment  of  the  trial  court.    The  judgment  is  affirmed. 

Affirm&d. 

on  motion  for  reheabing. 

There  is  nothing  presented  in  the  motion  for  rehearing  that  tends  to 
establish  that  there  is  any  error  in  the  opinion  of  this  court.  That  part 
of  it  relating  to  the  opinion  in  answer  to  the  certified  question  was  writ- 
ten with  the  most  profound  respect  for  the  Supreme  Court,  and  with  the 
intention  merely  to  give  reasons  for  holding  as  we  did  in  our  original 
opinion. 

In  connection  with  the  position  of  this  court  on  the  matter  of  limita* 
tions,  we  desire  to  call  attention  to  Wood  on  Limitations,  third  edition, 
eection  41,  page  101.  It  is  stated  by  the  author  that  the  person  for  whose 
benefit  the  statute  inures  may,  by  contract,  waive  his  right  to  set  up  the 
statutory  bar,  and  in  that  case  the  statute  is  quieted  up  to,  and  begins  to 
ran  afresh  from,  the  time  when  the  contract  or  agreement  was  entered 
into;  but  while  he  may  by  a  positive  act,  as  by  an  agreement  not  to  set  up 
the  statute,  deprive  himself  of  its  benefits,  he  can  not  be  prevented  from 
relying  upon  it  at  law,  by  a  merely  equitable  estoppel/*  As  said  in  the 
case  of  Bank  v.  Waterman,  26  Connecticut,  324,  which  is  cited  by  Wood : 
"Strong  equitable  considerations  in  favor  of  the  present  plaintiflEs  seem  to 
grow  out  of  the  fact  that  they  were  actually  betrayed  into  ignorance  of 
their  rights  by  the  wrongful  acts  of  the  defendant  himself;  that  they 
were  misled  by  the  very  record  to  which  they  might  and  should  rightfully 
refer  for  knowledge  of  their  rights,  and  of  which  the  defendant  was  him- 
self the  author,  having  verified  it  under  his  official  oath.  It  is  palpably 
unjust  for  the  defendant  to  set  up  the  statute  as  a  defense  under  such  cir- 
cumstances. To  do  80  is,  in  one  sense,  taking  advantage  of  his  own 
wrong.    Yet  it  is  difficult  to  see  that  he  is  not,  by  the  clear  provisions  of 
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the  statute  itself,  protected  in  so  doing;  nor  are  we  aware  of  any  well  es- 
tablished doctrine  by  which  a  party,  in  a  court  of  law,  can  be  prohibited, 
on  the  score  of  equitable  estoppel,  from  defending  himself  under  a  public 
statute,  designed  to  be  of  universal  application  in  the  matter  of  legal 
remedies/'  We  keep  in  view  that  our  courts  have  both  legal  and  equitable 
jurisdiction,  but  if  they  did  not  have,  and  separate  courts  were  provided, 
they  would  be  bound  by  the  rule  that  "equity  follows  the  law,''  that  it 
obeys  it  and  conforms  to  its  mandates,  and  where  a  particular  remedy  is 
given  by  law  and  that  remedy  bounded  and  prescribed  by  particular  rules, 
it  would  be  improper  for  a  court  of  equity  to  take  it  up  and  extend  it 
farther  than  the  law  allows. 

The  motion  for  rehearing  is  overruled. 

OvemUed. 

Writ  of  error  refused. 

James,  Chief  Justice,  did  not  sit  in  this  case. 


Western  Union  Telegraph  Company  v.  C.  W.  Qippin. 

Decided  November  13,  1901. 

1. — Awdgnment  of  Srror. 

An  assignment  that  ''the  court  erred  in  overruling  defendant's  demurrer  and 
special  exceptions  to  the  plaintiff's  petition/'  will  not,  under  the  rule,  be  eon- 
sidered  because  too  general. 

d.— Telegraph  Company— Burial  Message— Mental  Suffexing— Charge— Prozimato 
Result. 
Where,  in  an  action  of  damages  because  of  nondelivery  of  a  message  relat- 
ing to  the  burial  of  a  child,  the  evidence  showed  that  plaintiff  suffered  mental 
distress  at  not  meeting  any  relatives  on  reaching  his  destination  with  the  child's 
body,  and  at  being  compelled  to  put  the  corpse  in  the  warehouse  and  leave  it 
there  alone  while  he  went  in  seardi  of  relatives  and  to  have  the  grave  dug,  and 
that  these  consequences  were  reasonably  within  the  contemplation  of  the  parties, 
plaintiff  having  mformed  the  agent  receiving  the  message  of  its  purpose  and  the 
circumstances  affecting  the  contemplated  burial,  a  general  instruction  that  the 
jury  might  find  for  plaintiff  such  damages  as  "are  the  proximate  result  of  the 
failure  to  transmit  and  deliver  the  message,"  without  defining  proximate  re- 
sult, was  sufficient  in  the  absence  of  any  requested  charge  on  that  point. 

8. — Same— Damages  Not  Too  Remote. 

The  fact  that  the  message,  addressed  to  a  relative,  did  not  specifically  re- 
quest him  to  meet  plaintiff  at  the  depot  and  to  have  the  grave  dug,  and  that 
whether  he  would  have  done  so  or  not  was  dependent  entirely  on  his  voluntary 
action,  did  not  render  the  damages  too  remote. 

Appeal  from  Presidio.    Tried  below  before  Hon.  A.  M.  Walthall. 

Beall  &  Kemp,  for  appellant. 

P.  H.  Clarice,  for  appellee. 

JAMES,  Chief  Justice. — ^This  case  on  a  former  appeal  is  reported 
in  57  Southwestern  Reporter,  327.    Our  eonelusioiLs  of  fact  are: 
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That  about  daylight  on  the  morning  of  December  20,  1897,  plaintiff 
left  Toyahville  for  Marfa  with  the  corpse  of  his  baby  on  his  way  to  Sab- 
inal,  Texas,  to  inter  it  in  the  family  burial  ground  at  Sabinal.  On  reach- 
ing Marfa  about  7  p.  m.  of  that  day,  he  went  to  the  telegraph  office  of 
defendant,  and  wrote  a  telegram  addressed  to  A.  J.  Durham,  his  brother- 
in-law,  at  Sabinal,  relative  to  the  burial  of  his  child,  and  the  agent  sug- 
g^ted  it  could  be  made  shorter  and  wrote  the  following  telegram: 
"Marfa,  Texas,  Dec.  20,  1897.— A.  J.  Durham,  Sabinal,  Texas:  Will  be 
there  tomorrow  to  bury  our  baby.  (Signed)  C.  W.  Giffin.^'  That  this 
telegram  was  delivered  to  the  operator  to  be  sent,  plaintiff  paying  the 
charge  of  50  cents.  That  at  the  time  of  delivering  same  he  told  the  op- 
erator that  he  was  sending  it  to  his  brother-in-law  at  Sabinal,  who  had 
charge  of  the  family  cemetery;  that  he  had  other  relatives  at  Sabinal; 
that  his  wife's  people  lived  there ;  that  his  reasons  for  sending  it  were 
that  his  relatives  at  Sabinal  might  be  notified  in  time  to  meet  him  on  ar- 
riving there  with  the  corpse  and  accompany  him  to  the  grave,  and  also 
that  all  arrangements  might  be  made  for  the  funeral  without  delay  on 
plaintiff's  arrival  at  the  depot.  Plaintiff  left  Marfa  on  the  same  even- 
ing's train,  arriving  at  Sabinal  with  the  corpse  about  10  a.  m.  the  follow- 
ing morning.  No  relatives  were  at  the  depot  to  meet  him,  and  he  found 
from  the  operator  that  he  had  seen  Durham  that  morning,  but  had  not 
received  the  message.  He  accordingly  was  obliged  to  place  the  corpse  in 
the  warehouse  of  the  railroad  company,  and  go  in  search  of  Durham  or 
other  relatives  to  have  arrangements  made  for  burying  it.  That  he  first 
found  Mr.  Peters,  a  merchant,  also  a  brother-in-law,  who  immediately 
went  in  quest  of  parties  to  dig  the  grave,  and  in  about  two  hours  returned 
with  two  Mexican  gravediggers ;  that  plaintiff  returned  to  the  corpse  as 
soon  as  Peters  had  found  the  Mexicans ;  that  he  then  went  with  Peters, 
a  sister-in-law,  and  the  Mexicans  to  the  home  of  Durham,  about  three- 
eighths  of  a  mile  from  the  depot,  and  that  then  Durham,  who  had  charge 
of  the  family  cemetery,  went  in  a  wagon  with  plaintiff,  Peters,  said  sister- 
in-law,  and  the  Mexicans  to  prepare  a  grave.  On  reaching  there  Durham 
designated  the  place,  and  the  Mexicans  went  to  work.  Plaintiff  then  re- 
turned to  the  corpse  in  the  warehouse,  and  later  Peters  and  the  others 
▼ho  had  accompanied  him  to  the  graveyard  came  with  a  wagon  and  took 
the  body  with  plaintiff  to  the  grave,  where  they  arrived  about  5  p.  m., 
before  the  grave  was  completed.  That  the  other  relatives  did  not  come  to 
the  depot  nor  escort  the  remains  to  the  grave,  except  Ross  Kennedy, 
plaintiff's  father-in-law,  who  reached  the  grave  after  the  arrival  of  the 
corpse.  The  reason  for  the  failure  of  the  telegram  was  that  defendant 
had  cut  the  wire  connecting  Marfa  with  Sabinal  at  Spofford  for  the  pur- 
pose of  connecting  the  eastern  end  of  the  wire  with  the  City  of  Mexico,  in 
order  to  facilitate  its  business  with  Mexico,  snowstorms  having  interfered 
with  its  regular  connections  north  of  Marfa.  This  fact,  it  seems,  was  not 
known  to  the  operator  at  Marfa  when  he  received  the  telegram  for  trans- 
mifigion.  Plaintiff  testified  that  he  was  mortified  at  not  meeting  Durham 
nor  any  escort  of  relatives  on  the  arrival  of  the  train  at  Sabinal  to  accom- 
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pany  and  take  the  remainB  to  the  graveyard ;  that  he  was  obliged^  to  his 
mortification  and  regret,  to  put  the  corpse  into  the  warehouse,  and  leav- 
ing it  there,  like  ordinary  freight,  without  any  person  to  stay  with  it,  was 
obliged  to  go  to  search  for  Durham,  or  other  relatives,  to  have  arrange- 
ments made  for  the  interment. 

The  verdict  was  for  plaintiflE  for  $750. 

The  charge  of  the  court  submitted  the  issue  of  negligence,  and  if  that 
fact  should  be  found,  and  that  plaintiff  thereby  suffered  damages,  and 
that  such  damages  were  the  proximate  result  of  the  failure  to  transmit 
and  deliver  the  message,  and  that  defendant  has  not  shown  sufficient  ex- 
cuse to  justify  or  excuse  such*  failure,  and  that  the  agent  had  notice  of 
the  purpose  of  plaintiff  in  sending  the  message,  then  to  find  for  plaintiff 
and  assess  his  damages  at  such  sum  as  the  jury  believed  from  the  evidence 
would  be  a  fair  and  reasonable  compensation  to  him  for  his  damages 
sustained,  and  in  estimating  damages,  if  they  found  for  plaintiff,  the 
jury  may  take  into  consideration  mental  anguish  and  suffering,  if  any, 
as  elements  of  damage. 

The  first  assignment  of  error  is :  *T^he  court  erred  in  overruling  de- 
fendant's demurrer  and  special  exceptions  to  the  plaintiff's  petition." 
This  we  can  not  consider  under  the  rules,  it  being  too  general.  Besides 
there  is  not  a  proposition  of  law  advanced  under  the  assignment. 

The  second  assignment  is:  'The  court  erred  in  charging  the  jury 
that  they  might  find  for  the  plaintiff  such  damages  as  'are  the  proximate 
result  of  the  failure  to  transmit  and  deliver  the  telegraphic  message/ 
without  defining  proximate  result,  or  prescribing  any  rule  of  law  by 
which  the  jury  could  determine  the  correct  measure  of  damages;  and  un- 
der said  charge,  the  jury  might  have  considered,  as  the  proximate  result 
of  the  failure  to  deliver  said  telegram,  any  and  all  mental  distress  testi- 
fied to  by  plaintiff  in  the  case.'* 

The  charge  was  correct  in  law  in  stating  that  plaintiff  could  recover 
such  damages  as  were  the  proximate  result  of  the  failure  to  deliver  the 
telegram.  No  effort  was  made  by  requested  charges  to  have  this  instruc- 
tion more  specific.  It  appears  to  be  the  complaint  that  under  such  charge 
the  jury  "might  have  considered  any  and  all  mental  distress  testified  to 
by  plaintiff.''  This  is  all  that  is  specified.  When  we  go  to  the  evidencfe 
we  find  that  plaintiff  testified  to  having  suffered  mental  distress  at  not 
meeting  his  brother-in-law  Durham,  or  any  escort  of  relatives,  on  reaching 
Sabinal  with  the  child's  body ;  at  being  obliged  to  put  the  corpse  into  the 
warehouse  and  leaving  it  there  alone  while  he  went  forth  to  search  for 
relatives  to  arrange  for  the  interment.  We  think  that  for  mental  distress 
suffered  from  such  causes  and  in  such  connection  recovery  is  allowable. 
It  seems  to  us,  in  view  of  what  plaintiff  told  appellant's  agent  at  Marfa 
when  sending  the  message,  that  these  consequences  were  reasonably  in 
contemplation  of  the  parties,  in  the  event  of  a  failure  to  convey  the  mes- 
sage. Telegraph  Co.  v.  Broesche,  72  Texas,  654.  We  also  for  this  rea- 
son overrule  the  third  assignment  of  error,  which  is  that  the  court  erred 
in  refusing  the  special  instruction  that  plaintiff  could  not  recover  dam- 
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ages  on  account  of  not  having  his  wife's  relatives  meet  him  at  the  depot 
at  Sabinal  on  his  arrival  with  the  remains  of  his  child.  Also  the  fourth 
assignment  which  is:  "The  court  erred  in  refusing  defendant's  special 
charge^  that  the  plaintiff  was  not  entitled  to  recover  for  mental  sufferings 
if  any,  occasioned  by  the  three  or  four  hours  delay  in  the  burial  of  his 
child;  these  damages  being  too  remote  and  such  as  were  not  within  the 
eontemplation  of  the  parties  at  time  the  telegram  was  sent,  as  the  tel- 
egram did  not  advise  the  addressee  to  meet  plaintiff  at  the  depot,  nor  to 
dig  the  grave,  and  whether  he  would  have  done  so  or  not  was  entirely  de- 
pendent upon  the  voluntary  action  of  the  party  to  whom  the  telegram  was 
addressed." 

The  fifth  assignment  is  that  the  verdict  is  excessive.    This  we  do  not 
sustain. 

Affirmed. 


Southern  Pacific  Company  v.  W.  C.  Wellington. 

Decided  November  6,  1901. 

L— Master  and  Servant— NegUgence  in  Not  Providing  Rules— Proxinuite  Canae— 
Contribntory  Negligence. 
Evidence  in  an  action  for  personal  injuries  by  a  railroad  employe,  a  car- 
penter working  at  the  railroad  yards  and  injured  by  the  moving  of  cars  therein 
while  he  was  passing  between  them,  held  insufficient  to  warrant  any  recovery, 
because  not  showing  that  defendant  company  was  guilty  of  any  negligence  in 
faiUng  to  provide  further  rules  for  protecting  its  employes  there  su(£  as  prox- 
imately caused  the  injury,  and  because  showing  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant  to  which  plaintiff's  own  negligence  contrib- 
uted. 

1— Same— Rules  of  Master. 

The  law  requiring  the  master  to  prescribe  rules  for  the  orderly  conduct  of 
opmpiicated  business  such  as  will  protect  the  servant  is  not  intended  to  protect 
servants  against  their  own  negligence  and  disobedience  of  the  rules  already 
prescribed,  and  the  master  is  lx>und  to  guard  against,  by  his  rules,  only  such 
accidents  and  casualties  as  could  reasonably  be  foreseen  by  him  in  the  exercise 
of  ordinary  care  and  prudence. 

1— Same— Proztmate  Cause. 

The  servant,  in  order  to  recover  on  the  ground  of  the  absence  of  a  rule,  must 
show  there  was  a  necessity  of  such  rule,  and  that  its  absence  was  the  proximate 
cause  of  the  injury. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Qoggin. 

Beall  &  Kemp  and  Baker,  Botts,  Baker  &  Loveii,  for  appellants. 

Patterson  &  Buckler,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  in  the  sum  of  $10,000  for  personal 
injuries,  alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the 
company. 
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Appellee's  second  amended  original  petition^  upon  which  this  case  was 
tried,  after  alleging  that  he  was  on  the  28th  day  of  April,  1891,  in  the 
employ  of  the  company  as  a  carpenter  in  the  car  shops  of  appellant  in 
the  city  of  El  Paso,  engaged  in  repairing  its  cars,  alleged  that  the  car 
shop  was  Bitnated  on  its  main  track ;  that  at  the  time  appellant  had  an* 
other  building  in  which  was  kept  lumber  and  material  necessary  to  be 
used  in  such  repairing;  that  this  building  was  separated  from  the  main 
car  shop  by  a  switch  and  side  track  which  ran  between  the  main  building 
of  the  car  shops,  and  the  one  in  which  lumber  and  material  necessary  for 
repairs  was  stored;  that,  to  procure  lumber  and  other  material,  it  was 
necessary  for  him  and  his  coemployes  that  work  in  the  main  shop  to  cross 
the  side  track  frequently  during  the  day;  that  it  was  the  duty  of  appel- 
lant to  keep  the  side  track,  between  the  point  where  it  was  crossed  by  said 
employes,  to  procure  and  carry  material  from  the  storage  to  the  main 
building,  and  the  point  west  of  where  said  side  track  connected  with  the 
main  track,  free  from  cars  and  objects  which  might  obstruct  the  view  of 
an  employe  crossing  from  one  of  said  buildings  to  another,  so  that  such 
employes  in  the  car  shop  might  cross  with  safety ;  that,  on  the  day  before, 
appellant's  employes  negligently  left  standing  on  the  side  track  west  of 
the  crossing,  a  large  number  of  freight  cars,  which  obstructed  the  view 
between  the  points  of  crossing  from  one  to  the  other  of  said  buildings, 
and  of  connection  of  the  side  track  with  the  switch  on  the  main  track; 
that  said  freight  cars,  on  the  28th  day  of  April,  1891,  obstructing  the 
view  as  before  stated,  were  still  standing  on  said  side  track,  when  ap- 
pellee, in  the  discharge  of  the  duties  of  his  employment,  was  crossing  the 
side  track  with  lumber  to  be  worked  upon  in  tiie  main  car  shop,  the  em- 
ployes of  appellant,  negligently  and  without  warning  him,  ran  an  engine 
from  its  main  track  upon  the  side  track  with  great  force  against  said 
freight  cars  left  negligently  standing  thereon,  or  negligently  caused  the 
freight  cars  to  be  moved  without  notice  or  warning  to  him,  whereby  the 
freight  cars  were  thrown  back  with  great  force  upon  the  crossing  over  the 
side  track  while  appellee  was  in  the  act  of  crossing  the  same  from  the 
building  where  the  lumber  was  kept  to  the  main  shop,  and  he  was  caught 
between  the  freight  cars  and  a  flat  car  standing  on  the  east  side  of  said 
crossing,  and  greatly  injured ;  that  at  the  time  the  engine  was  run  from 
the  main  track  it  was  the  duty  of  appellant,  in  the  exercise  of  reasonable 
care  for  the  protection  of  its  employes,  who  were  on  or  crossing-  the  said 
track  at  that  point,  to  provide  means  or  establish  rules  for  giving  warn- 
ing to  such  employes  of  the  approach  of  cars  or  engine  from  the  main  to 
the  side  track,  and  to  give  warning  to  any  of  said  employes  at  said  cross- 
ing in  case  any  of  the  cars  upon  the  side  track  were  being  or  about  to  be 
moved  at  or  across  said  crossing;  that  appellant  wholly  failed  to  dis- 
charge these  duties,  and  on  account  of  such  failure  appellee  was  caught 
between  the  cars  in  the  manner  stated,  and  injured  as  aforesaid ;  that  it 
was  the  duty  of  appellant  to  make  provision  for  the  warning  of  its  em- 
ployes in  charge  of  engines  and  cars  against  coming  in  and  upon  said 
side  track  with  the  engines  and  other  cars,  and  that  appellant  wholly 
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failed  to  make  such  provision  or  perform  such  duty,  or  take  any  reason- 
able precaution  for  appellee's  protection,  or  the  protection  of  any  of  the 
employes  in  said  car  shops. 

As  we  have  had  no  occasion  to  change  our  views  upon  a  number  of  as- 
signments  of  error  raising  questions  which  we  fully  considered  when  this 
case  was  before  us  on  the  first  appeal  (36  Southwestern  Reporter,  1114), 
we  deem  it  unnecessary  m  this  statement  to  notice  the  pleadings  of  ap- 
pellee raising  such  questions.  Nor  shall  we,  in  our  conclusions  of  fact, 
take  any  notice  of  the  evidence  upon  the  issues  involved  in  such  questions 
as  we  now  deem  further  consideration  of  unnecessary. 

In  so  far  as  appellee's  pleadings  are  pertinent  to  the  assignment  of  er- 
ror which  we  shall  consider  in  determining  this  appeal,  they  are  pleas  of 
(1)  not  guilty,  (2)  contributory  negligence,  (3)  negligence  of  fellow- 
servants,  (4)  assumed  risks,  and  (5)  sufficient  reasonable  rules  and  regu- 
lations of  warning  and  protection  were  made  by  appellant  and  known  to 
the  appellee. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judgment 
in  favor  of  the  appellee  for  $5500,  from  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact. — The  undisputed  evidence  shows  that  the  appel- 
lee for  several  years  prior  to  his  injury  had  been  employed  as  a  carpenter 
in  the  car  shops,  situated  in  the  city  of  El  Paso,  the  buildings  of  which 
were  located  in  reference  to  the  main  track  running  thereto  and  the  side 
track,  as  described  in  his  petition,  the  recitals  of  which  are  set  out  in  our 
statement  of  his  pleadings.  And,  for  the  purpose  of  determining  the 
questions  upon  which  our  decision  of  this  case  will  depend,  it  will  be  as- 
sumed that  the  evidence  is  sufficient  to  show  that  he  was,  from  the  time 
he  was  first  employed  to  the  date  of  his  injury,  the  servant  and  employe 
while  at  work  as  a  carpenter  in  and  about  said  shop,  of  the  Southern  Pa- 
cific Company,  and  that  such  duties  as  are  due  from  the  master  to  a  ser- 
vant engs^ged  in  such  work  as  appellee  was  when  injured  were  due  him 
from  said  company.  For  about  five  months  before  the  injury  appellee 
had  been  engaged  at  work  as  a  carpenter  for  appellant  within  a  few  yards 
of  the  spot  where  he  was  hurt,  and  was  well  acquainted  with  the  place, 
the  location  of  the  buildings  and  of  the  tracks,  and  knew  the  usages  and 
methods  of  handling  and  moving  engines  and  cars  thereon.  A  rule  of 
the  company  provided  for  the  protection  of  its  employes  engaged  in 
such  work  as  appellee  was  when  injured,  which  was  printed  on  the  time 
card  daily  furnished  him,  and  of  which  he  had  full  knowledge,  is  as  fol- 
lows: "If  your  duties  require  you  to  go  around,  under,  or  on  the  cars  on 
any  track,  protect  yourself  with  blue  signals."  The  company,  according 
to  appellee^s  own  witnesses,  and  the  evidence  of  all  the  other  witnesses 
upon  the  point,  had  a  rule  which  required  a  blue  flag  at  a  car  on  its  track 
which  it  did  not  want  moved,  as  a  signal  that  it  would  be  dangerous  to 
disturb  such  car;  and  appellee  knew  it  was  customary  to  put  a  flag  on  the 
car,  where  it  was  not  expected  to  be  disturbed  while  men  were  working  on 
the  track  near  it.    "That  flag,"  to  use  the  language  of  one  of  the  wit- 
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nesses  of  appellee,  "signified  that  the  ear  was  not  to  be  disturbed,  or  there 
was  danger  in  the  vicinity  of  that  ear.  The  appellee  knew  at  the  time 
he  was  injured  that  appellant  at  no  time  during  his  employment  had 
any  other  rule  for  the  protection  of  its  employes  engaged  in  service  like 
his  at  its  car  shops  in  El  Paso.  He  never  at  any  time  complained  to  the 
company  of  its  failure  to  make  any  other  rule  for  his  protection  while 
engaged  in  the  duties  of  his  employment,  nor  indicated  to  the  company 
that  the  danger  incident  to  his  employment  could  be  lessened  by  its  pro- 
mulgating some  other  rule. 

At  the  time  of  the  accident  there  was  a  flat  car  on  the  side  track  which 
had  its  trucks  removed  and  was  "jacked-up,*'  and  not  in  a  condition  to  be 
moved.  To  the  west  of  this  flat  car  there  was  standing  on  the  side  track 
a  string  of  five  or  six  box  cars,  which  had  been  left  on  the  track  the  day 
before.  Between  this  string  of  freight  cars  and  the  *'jacked-up*'  flat  car, 
there  was  a  space  of  six  or  seven  feet,  left  for  appellant^s  employes  in  the 
shop  to  pass  back  and  forth  in  the  discharge  of  their  emplojrment.  On 
the  west  end,  i.  e.,  the  end  farthest  from  the  opening  or  passage  way, 
there  was  a  blue  flag,  put  there  for  the  purpose  of  giving  warning  to  ap- 
pellants employes  that  the  cars  were  not  to  be  moved.  The  appellee  in 
his  testimony  said  that  he  saw  this  flag  there  a  dozen  times  on  the  day  of 
the  accident  and  the  day  before,  and  that  he  knew  it  was  there  before  he 
made  the  passage  through  the  crossing;  ^Hhat  the  blue  flag  was  placed 
on  the  end  of  the  last  car  for  the  purpose  of  protecting  the  men  working 
in  the  yard.  *  *  *  If  I  put  the  flag  up  there,  I  am  supposed  to 
work  below  in  perfect  safety." 

About  noon  on  the  day  of  the  accident  two  time-freight  cars  were 
placed  upon  the  same  track  west  and  near  the  end  of  the  string  of  flat 
cars  on  which  the  blue  flag  was  placed,  as  before  stated,  to  have  wheels 
placed  under  them,  and  the  appellee  at  the  time  of  the  accident  knew  that 
these  time-cars  were  there,  and  had  been  "wheeled,"  and  were  liable  to 
be  moved  at  any  moment.  About  1  o^clock  on  that  day  appellee  went 
from  a  car  he  was  working  on  across  the  side  track,  through  the  opening 
between  the  "jacked-up"  flat  car  and  the  string  of  freight  cars,  to  the  ma- 
terial room,  and  got  a  sandboard,  which  was  about  5  feet  long,  3  inches 
thick,  and  12  inches  wide,  placed  the  same  upon  his  right  shoulder  with 
the  edge  up,  so  that  it  was  between  his  head  and  the  box  car  on  the  west 
side  of  the  space  between  it  and  the  flat  car.  Carrying  the  board  in  this 
way,  he  started  to  return  across  said  track  between  said  cars,  without,  as 
admitted  by  himself  in  his  testimony,  looking  or  listening  or  using  his 
senses  to  discover  or  avoid  danger  from  the  moving  of  the  car  or  cars  on 
the  west  side  (his  right)  of  said  space.  While  he  was  in  the  act  of  cross- 
ing, he  was  caught  between  said  cars  in  the  middle  of  the  track,  and 
thereby  sustained  the  injuries  complained  of.  There  is  no  direct  testi- 
mony showing  how  or  by  whom  the  string  of  freight  cars,  upon  the  end 
of  which  was  displayed  the  blue  flag,  was  moved  from  their  position 
against  the  "jacked-up"  flat  car,  catching  appellee  between  it  and  the  said 
moving  cars.    But  the  evidence  shows  that  about  the  time  appellee  was 
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caught  between  the  cars  a  switch  engine^  handled  in  obedience  to  the 
order  of  James  Milam^  appellant's  yard  master  at  El  Paso,  and  appellee's 
fellow-servant,  was  run  on  the  track  to  remove  the  two  time-cars  which 
had  been  left  there  to  be  "wheeled ;"  and  the  facts  and  attending  circum- 
stances fully  warrant  the  conclusion  that  in  attempting  to  move  the 
time-cars,  they  were  pushed  against  the  car  bearing  the  blue  flag,  and 
impelled  the  string  of  freight  cars  toward  and  against  the  jacked-up  box 
car,  whereby  appellee  was  caught  and  injured. 

Conclusions  of  Law, — ^In  disposing  of  this  appeal  we  deem  it  only 
necessary  to  consider  the  questions,  raised  by  a  number  of  assignments, 
whether  the  testimony  tends  to  show  that  appellant  was  negligent  in  fail- 
ing to  prescribe  and  enforce  such  rules  and  regulations  in  the  conduct  of 
its  business  as  would  have  been  reasonably  suflBcient  to  have  prevented 
the  occurrence  of  the  accident  culminating  in  appellee's  injury,  and  if  so 
negligent,  whether  such  negligence  was  the  proximate  cause  of  the  in- 
jury. 

The  rule  is  well  settled  that  a  "master  who  employs  servants  in  a  dan- 
gerous or  complicated  business  is  personally  bound  to  prescribe  rules  rea- 
sonably sufficient  for  its  orderly  and  safe  management,  and  to  keep  his 
servants  informed  of  these  rules,  so  far  as  may  be  needful  for  their  guid- 
ance." Shearm.  &  Redf.,  Neg.,  sec.  202.  Or,  in  the  language  of  a  charge 
approved  by  the  Supreme  Court  in  Railway  v.  Hall,  78  Texas,  659,  "it  is 
a  duty  resting  upon  railroad  companies,  for  the  protection  of  their  em- 
ployes, to  adopt  reasonable  rules,  regulations,  or  methpds  of  conducting 
their  business  such  as  will,  if  properly  pursued  and  carried  into  effect, 
afford  a  reasonable  degree  of  safety  to  its  employes  while  engaged  in  the 
discharge  of  their  duties  against  extraordinary  or  unnecessary  dangers. 
To  render  such  rules  and  regulations  necessary,  the  business  must  be  of 
a  complex  nature,  or  such  as  to  expose  the  servant  to  unusual  or  extra 
hazard.  Railway  v.  Eckles,  87  Texas,  344;  Sanner  y.  Railway,  17  Texas 
Civ.  App.,  377.  The  rule  requiring  the  adoption  of  regulations'  for 
the  conduct  of  complicated  business  is  not  intended  to  protect  work- 
men from  their  own  negligence.  Such  regulations  and  rules  are  re- 
quired for  the  purpose  of  enabling  the  employes  to  understand  an4 
comprehend  the  operation  and  management  of  instrumentalities  and 
services  of  a  complex  nature,  which  may  result  in  injury  to  them  if 
not  understood,  and  not  to  guard  or  protect-  them  from  their  own 
negligence  or  misconduct,  nor  shield  them  from  dangers  or  risks  which 
are  apparent  and  obvious  to  persons  of  ordinary  intelligence.  Morgan 
V.  Iron  Co.,  31  N.  E.  Rep.,  234;  Railway  v.  Voss,  12  Am.  and  Eng. 
By.  Cas.,  820 ;  Berrigan  v.  Railway,  30  N.  E.  Rep.,  57.  The  employer 
is  "only  bound  to  use  ordinary  care  in  formulating  rules,  and  it  is  not 
reasonable  to  proceed  upon  the  assumption  that  every  injury  to  an 
employe  can  be  guarded  against  and  prevented  by  making  such  rules. 
It  is  ttie  duty  of  the  master  to  guard  against,  by  rules  or  otherwise,  only 
'mch  accidents  and  casualties  as  might  reasonably  be  foreseen  by  him 
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in  the  exercise  of  ordinary  prudence  and  care/^  Berrigan  v.  Railway, 
supra.  To  enable  a  servant  to  recover  on  the  ground  of  the  absence 
of  a  rule,  he  must  prove  its  absence  and  necessity,  and  that  its  absence 
was  the  proximate  cause  of  his  injury.  Railway  v.  Cumpson,  4  Texas 
Civ.  App.,  25;  23  S.  W.  Rep.,  47;  Berrigan  v.  Railway,  supra;  Peaslee 
V.  Railway,  152  Mass.,  155,  26  N.  E.  Rep.,  71;  Rutledge  v.  Railway,  110 
Mo.,  312,  19  S.  W.  Rep.,  38 ;  Gibson  v.  Railway,  23  Ore.,  493,  32  Pac. 
Rep.,  295;  Where  the  work  is  of  such  a  hazardous  and  complex  nature 
as,  in  the  exercise  of  ordinary  care,  to  require  the  master  to  make  a 
rule  reasonably  sufficient  for  the  protection  of  his  servants  engaged  in 
the  employment,  and,  in  observation  of  the  requirement,  such  a  rule 
is  made  and  promulgated  by  the  master,  he  has  the  right  to  assume,  in 
the  absence  of  notice  to  the  contrary,  that  it  will  be  obeyed.  If  it  is 
not,  and  the  servant  is  injured  in  consequence  by  the  act  of  a  fellow* 
servant  or  by  his  own  negligence,  the  master  can  not  be  held  liable 
for  failing,  in  anticipation  of  such  act  of  disobedience,  to  make  a 
second  rule  to  protect  the  servant  against  the  act  of  his  coemploye,  done 
in  disobedience  of  the  first,  or  to  protect  the  servant  against  an  act  of 
his  own  disobedience.  If  the  master  were  required  to  make  a  rule  to 
protect  his  servant  against  an  act  of  a  fellow  servant  done  in  dis- 
obedience of  a  rule  already  made  and  enforced  for  the  servant^s  pro- 
tection, there  would.be  no  limit  to  the  number  of  rules  he  would  be 
required  to  make.  In  that  case  the  necessity  of  the  second  rule  would 
rest  upon  the  supposition  that  the  first  would  not  be  obeyed,  the  neces- 
sity of  the  third  would  contemplate  the  disobedience  of  the  second, 
and  so  on  ad  infinitum,  which  would  tend  to  confuse  rather  than  pro- 
tect servants. 

It  may  be  conceded  that  the  nature  of  the  employment  of  appellant's 
servants  in  its  car  shops,  taken  in  connection  with  their  surroundings, 
was  of  such  an  extra  hazardous  nature  as  required  the  company,  in  the 
exercise  of  ordinary  prudence,  to  adopt  such  rules  as  would  be  reason- 
ably necessary  to  protect  such  employes  in  the  performance  of  the 
duties.  The  evidence  shows  that  appellant  had,  at  the  time  of  the 
accident,  a  rule  in  force  (the  one  requiring  a  blue  flag  to  be  displayed), 
which,  had  it  been  observed  by  appellee's  fellow-servants,  would  have 
been  reasonably  sufficient  to  have  afforded  him  protection,  and  pre- 
vented the  occurrence  of  the  accident  whereby  he  was  injured.  As  is 
seen  from  appellee's  petition,  he  charges  that  the  string  of  freight  cars 
were,  by  the  negligence  of  appellant's  servants  operating  the  switch 
engine,  propelled  along  the  crossing  and  against  the  flat  car,  and^  his 
injuries  caused  thereby.  The  undisputed  evidence,  in  our  opinion, 
fully  sustains  this  allegation.  This  being  so,  there  being  at  the  time 
no  abrogation  or  modification  of  the  common  law  doctrine  that  the 
master  is  not  liable  for  injuries  to  a  servant  infiicted  by  the  negligence 
of  his  fellow-servant,  the  appellee  can  not  recover,  unless  some  negli- 
gence of  appellant,  concurring  with  the  negligence  of  said  fellow- 
servant,  is  shown  to  be  the  proximate  cause  of  the  injury.     If  the 
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appellant  was  negligent^  it  must  have  been  through  its  failure  to  pro- 
vide some  rule  or  regulation  reasonably  sufficient  to  protect  appellee 
against  the  danger  incident  to  his  passing  between  the  cars  while  carry- 
ing a  sandboard  on  his  shoulder  in  such  a  maimer  as  to  obscure  his 
Tision  and  impair  his  hearing.  In  order  to  impose  upon  the  appellant 
the  duty  of  providing  a  rule  for  such  an  exigency,  it  must  be  shown 
that  it  could  have  reasonably  foreseen  the  conditions,  facts,  and  cir- 
cumstances surrounding  appellee,  as  would  render  a  rule  necessary  for 
his  or  his  coemployes  in  a  like  position,  and  that  a  rule  could  have 
been  made  which  would  have  been  reasonably  sufficient  to  have  averted 
the  accident.  It  is  absolutely  impossible  for  a  master  to  foresee  and 
provide  such  rules  and  regulations  for  the  conduct  of  a  hazardous 
business  as  will  guard  and  protect  his  servants,  in  their  employment, 
against  every  danger.  Prom  the  very  nature  of  the  facts  and  circum- 
stances attending  appellee's  injuries,  it  seems  to  us  iippossible  for  ap- 
pellant to  have  foreseen  his  danger,  and  made  any  other  rule  than  it 
had  in  force  at  the  time,  that  would  have  prevented  the  occurrence  of 
the  accident.  A  jury  has  no  right  to  find  that  a  rule  should  have  been 
adopted,  without  sufficient  evidence  that  such  rule  was  necessary  and 
practicable.  Morgan  v.  Iron  Co.,  133  N.  Y.,  666 ;  31  N.  E.  Rep.,  234  ; 
Burke  v.  Railway,  23  N.  Y.  Supp.,  458;  Kudik  v.  Railway,  29  N.  Y. 
Supp.,  533.  A  master  has  a  right  to  assume  that  his  servant  will  give 
some  heed  to  the  first  law  of  nature, — self-preservation, — and  use  the 
faculties  and  senses  given  him  by  his  Creator  for  discerning  and  avert- 
ing danger.  It  certainly  is  as  much  the  duty  of  the  servant,  when  it 
can  be  done,  to  protect  himself  against  danger,  as  it  is  the  duty  of  his 
master.  In  the  language  of  Mr.  McGalliard,  appellee^s  own  witness: 
"Ordinary  experience  teaches  a  man  to  keep  a  lookout  when  going  into 
an  open  space  like  that  between  cars.  I  would  need  no  rule  to  tell  me 
that  it  was  a  place  of  danger,  and  I  would  not  need  any  signal  to  tell 
me  that  it  was  dangerous."  These  are  the  words  of  a  witness  who  was 
in  the  same  employ  as  appellee,  and  working  with  him  in  El  Paso  in 
the  same  shop.  If  he  needed  no  rule  or  signal  to  notify  and  warn  him 
of  the  danger  which  ordinary  experience  teaches  a  man  to  keep  a  lookout 
for,  how  can  it  be  said  that  it  was  the  duty  of  appellant  to  provide  rules 
and  signals  for  appellee,  who  was  engaged  in  the  same  service  at  the 
Bame  time  and  place?  No  other  rules  or  regulations  than  had  been 
made  by  appellant  were  suggested  either  by  the  pleadings  or  the  evidence 
in  the  record  before  us.  In  the  language  of  Mr.  Justice  O'Brien,  speak- 
ing for  the  Court  of  Appeals  of  New  York,  in  Berrigan  v.  Railway, 
supra:  "There  is  no  proof  in  the  case  that  rules  for  such  a  case  had 
ever  been  promulgated  by  any  other  railroad  company,  or  that  it  was 
reasonable  or  practicable  to  provide  against  the  occurrence  of  such  an 
accident  by  a  rule.  ♦  *  ♦  In  the  absence  of  some  proof  on  the  part 
of  the  plaintiff  that  such  a  rule  was  in  operation  by  other  roads,  or  of 
persons  possessing  peculiar  skill  and  experience  in  the  management  and 
operation  of  railroads  to  the  effect  that  such  a  rule  was  necessary  or 
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practicable  under  the  circumstances,  or  unless  the  necessity  and  propriety 
of  making  and  promulgating  such  a  rule  was  so  obvious  as  to  make  the 
question  one  of  common  experience  and  knowledge,  the  court  is  not  war- 
ranted in  submitting  such  a  question  to  the  jury.  Besides,  it  affirma- 
tively appeared  that  the  rules  in  use  by  the  defendant  provided  in  a  rea- 
sonable way  against  the  occurrence  of  such  an  accidert,  so  far  as  such 
casualties  can  be  prevented  by  rules." 

After  a  most  careful  examination  and  consideration  of  the  evidence, 
we  can  not  escape  the  conclusion  that  the  testimony  does  not  tend  in 
the  least  to  show  that  appellant  was  guilty  of  any  negligence  proximately 
causing  the  injury  to  appellee,  but  that  the  undisputed  testimony  shows 
conclusively  that  his  injuries  were  caused  by  the  acts  of  his  fellow  ser- 
vants, to  which  his  own  negligence  contributed. 

The  facts  in  this  case  have  been  fully  developed  by  the  evidence,  and 
there  being  no  probability  that  another  trial  will  disclose  different  facts, 
we  deem  it  our  duty,  because  there  is  no  evidence  tending  to  support  the 
verdict,  to  set  the  judgment  aside,  and  here  render  judgment  in  favor  of 
appellant,  which  is  accordingly  done. 

Reversed  and  rendered* 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Bailwat  Company  v. 
Charles  Lindsey. 

Decided  November  20,  1001. 

1. — ^Master  and  Servant — Contributory  Negligence — ^Burden  of  Prool 

In  an  action  for  damages  by  an  employe  for  personal  injury  occasioned  by 
defective  appliances,  the  burden  of  proving  contributory  negligence  is  on  the 
defendaht. 

S. — Same— Duty  of  Inspection— Discovering  Defects. 

The  duty  of  inspecting  a  locomotive  engine  does  not  rest  on  the  engineer, 
and  he  is  chargeable  with  diligence  in  this  respect  no  further  than  to  know  of 
defects  in  the  engine  which,  in  the  prosecution  of  his  work,  he  must  necessarily 
have  become  acquainted  with. 

3. — Same — ^Negligent  Inspection — ^Finding  Warranted. 

Evidence  held  to  justify  a  finding  that  negligent  inspection  was  the  cause 
of  injury  to  an  engineer  resulting  from  the  step  of  the  engine  turning  with  him, 
— the  last  inspection  having  been  made  merely  by  kicking  the  step  to  see  if  it 
was  loose. 

4. — Same — ^Duty  of  Inspection— Rule  by  Master. 

That  the  master  may  exonerate  himself  from  the  duty  of  inspection  where 
the  law  imposes  it,  by  a  rule  or  by  instructions  that  the  servant  shall  exercise 
such  duty,  is  doubted. 

5. — Same— Assumed  Risk— Contributory  Negligence. 

Where  a  locomotive  engineer  was  injured  by  reason  of  looseness  of  the  en- 
gine step,  which  might  have  been  secured  by  use  of  dowel  pin  that  was  wanting^ 
but  of  the  absence  of  which  plaintiff  was  ignorant  and  could  not  have  learned 
w^ithout  unscrewing  the  nut,  which  was  apparently  firm,  he  was  not  chargeable 
with  knowledge  of  the  absence  of  such  pin,  and  could  not  be  held  as  matter  of 
law  to  have  assumed  the  risk  in  using  the  step. 
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1— Same— Inspectioii— Assumed  Risk. 

Where  a  looomotive  engineer  did  not  undertake,  and  was  not  chargeable 
with,  the  duty  of  inspection,  the  fact  that  he  was  provided  with  tools  to  make 
repairs  to  his  engine,  and  that  when  he  turned  in  his  engine  after  a  trip  it  was 
his  duty  to  report  defects  he  may  have  discovered,  did  not  make  him  assume 
the  risk  with  respect  to  injuries  resulting  to  him  from  defects  he  had  not  dis- 
covered. 

Appeal  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

Price,  Oreen  &  Oreen  and  Lewy  &  8chom,  for  appellee. 

JAMES,  Chief  Justice. — Charles  Lindsey  sued  appellant  on  account 
of  personal  injuries  received  by  him,  alleging  that  he  was  employed  by^ 
said  railway  company  as  engineer,  and  while  in  the  act  of  alighting  from 
hi8  engine  in  the  performance  of  his  duties  the  step  of  the  engine  turned^ 
which  threw  him  to  the  ground,  causing  his  injuries. 

The  defenses  were  general  denial,  assumed  risks,  and  contributory 
negligence.    Verdict  for  plaintiff  for  $20,000. 

The  first  and  principal  question  presented  is  the  refusal  of  the  charge : 
*1n  this  case  the  evidence  is  insufficient  to  entitle  plaintiff  to  recover 
herein,  and  you  will  return  a  verdict  for  the  defendant.**  This  requires 
m  to  review  the  testimony  in  the  light  of  appellant's  proposition,  which 
is:  "The  master  is  not  an  insurer  of  the  safety  of  his  servant,  but  is 
only  required  to  exercise  ordinary  care  to  furnish  him  a  reasonably  safe 
place  to  work,  and  the  law  presumes  that  the  master  has  inet  these  re- 
quirements. It  follows,  therefore,  that  the  happening  of  an  accident 
resulting  in  injury  to  a  servant  raises  no  presumption  of  negligence  on 
the  part  of  the  master,  and  the  servant  seeking  to  recover  for  such  in- 
juries must  establish  by  proof  that  the  master  was  guilty  of  negligence 
and  that  he  himself  was  not  in  fault  but  exercised  due  care.*' 

The  propositions  embodied  in  the  above  may  be  put  thus:  Plaintiff 
is  required  to  prove  negligence  of  the  master;  second,  the  absence  of 
contributory  negligence;  and  third,  the  proof  of  negligence  must  con- 
sist of  something  more  than  the  mere  happening  of  the  accident.  We 
may  eliminate  the  second  of  these  by  merely  remarking  that  in  cases 
like  this  the  burden  of-  proving  contributory  negligence  is  on  the  de- 
fendant. 

To  intelligently  discuss  the  questions,  the  facts  will  have  to  be  given 
and  we  do  this  as  briefly  as  possible.  The  trouble  arose  from  the  step 
becoming  loose.  Plaintiff  testified  that  after  his  fall  he  examined  the 
step  and  described  its  condition  thus:  "The  rod  of  the  step  which  I 
stepped  on  went  up  through  a  casting;  it  is  a  rod  about  l^/^  inches  in 
diameter  which  comes  down  from  the  back  part  of  the  cab,  and  about 
halfway  from  the  cab  to  the  footrest  it  goes  through  a  thick  heavy  cast- 
ing, and  just  above  this  casting  there  is  a  nut  which  screws  down,  and 
under  the  casting  is  a  collar,  and  when  the  nut  is  screwed  down  tight 
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that  draws  the  collar  up  tight  and  prevents  it  from  being  loose ;  I  found 
it  loose  and  there  was  nothing  to  prevent  it  from  turning/' 

The  evidence  was  certainly  sufficient  to  show  that  the  nut  once  be- 
coming loose,  the  step  was  liable  to  turn  when  stepped  upon.  A  device 
was  shown,  known  as  the  dowel  pin,  which,  if  properly  inserted,  ren- 
dered the  step  incapable  of  turning,  although  the  nut  became  loose ;  and 
it  may  be  said  to  be  a  fact  established  by  all  the  witnesses  that  if  a  dowel 
pin  had  been  properly  applied  to  the  step,  it  would  not  have  turned, 
although  the  screw  may  have  been  loose.  There  was  testimony  both  ways 
as  to  the  presence  of  a  dowel  pin  on  this  occasion,  and  the  jury  would 
have  been  warranted  in  finding  either  way  on  this  subject.  That  the 
step  turned  with  plaintiff  and  he  was  thereby  thrown,  was  shown  by  evi- 
dence. 

The  evidence  seems  to  be  clear  upon  the  following  facts :  That  plain- 
tiff, on  December  10,  1899,  about  2  o'clock,  came  with  this  engine  from 
Yoakum  to  San  Antonio,  about  120  miles  (in  switching,  etc.),  having 
occasion  to  use  this  step  frequently  on  the  trip.  The  step  was  firm  when 
lie  left  Yoakum,  also  when  he  reached  San  Antonio.  At  San  Antonio 
he  turned  in  a  trip  card  reporting  the  condition  of  the  engine,  not  re- 
porting anything  in  respect  to  this  step,  as  it  was  all  right  as  far  as  he 
knew.  This  was  on  the  morning  of  the  11th.  In  the  afternoon  of  the 
same  day  he  was  ordered  out  again  on  this  engine,  and  made  an  examina- 
tion of  the  engine;  it  was  all  right  as  far  as  he  could  see,  and  the  step 
was  not  loose.  The  accident  occurred  at  the  Guadalupe  water  tank, 
about  nineteen  miles  from  Yoakum.  The  last  time  he  had  occasion  to 
use  the  step  before  reaching  the  tank  was  at  Kennedy,  and  there  "it  was 
all  right ;  it  wasn't  loose."  It  was  loose  at  the  tank,  and  turned  with 
plaintiff  and  injured  him.  The  engine  had  been  in  defendant's  service 
<a  long  time,  at  least  since  1889. 

As  to  inspection,  we  quote  from  the  witness  D.  S.  Hackett,  who  ap- 
pears to  have  inspected  the  engine  before  it  left  San  Antonio :  "The  last 
time  I  examined  the  condition  of  that  step  was  the  morning  of  the  day 
the  engine  left.  I  have  a  distinct  recollection  of  having  examined  the 
engine  that  morning,  because  I  am  in  the  habit  of  going  through  the 
roundhouse  every  morning  and  examining  every  engine  that  is  there;  I 
know  that  from  my  custom,  and  it  was  impressed  upon  my  mind  by  the 
accident,  and  I  was  up  and  down  on  that  engine  several  times  that  morn- 
ing. There  is  nothing  there  to  wear  the  threads  of  that  nut ;  there  is  no 
pressure  whatever  on  it.  A  nut  gets  loose  on  any  bolt,  and  will  natur- 
ally work  around  until  it  comes  off;  I  don't  know  any  reason  why  it 
should  work  around,  unless  the  nut  was  loosened  on  there.  I  don't  think 
the  nut  would  be  loosened  without  somebody  loosening  it,  unless  it  was 
put  on  slacker  than  we  usually  put  them  on.  I  don't  think  using  the 
step  would  have  a  tendency  to  make  it  work  loose,  unless  it  was  very 
filack,  and  in  that  case  you  would  discover  it  when  you  went  to  use  the 
step.  It  is  a  very  rare  occurrence  that  engine  steps  get  loose.  The 
thickness  of  the  iron  through  which  the  rod  extends  is  about  4  1-2  or  5 
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inches.  If  it  were  to  become  incased  in  rust  it  would  be  all  the  tighter, 
but  the  rust  itself  would  not  hold  the  rod  in  place — ^the  jar  of  the  en- 
gine would  throw  that  out.  I  state  that  the  jar  of  an  engine  and  the 
constant  using  of  the  step  would  not  have  a  tendency  to  loosen  the  nut, 
if  properly  tightened  up.  It  must  have  been  tightened  up  well,  if  it 
was  tight  on  Reaving  San  Antonio.  I  did  not  examine  that  particular 
nut  to  see  whether  it  was  tight,  but  know  it  was,  because  I  tried  the 
step  by  kicking  it.  I  remember  having  kicked  this  particular  step  that 
morning,  because  I  make  a  practice  of  doing  it  a  dozen  times  a  day,  and 
because  of  the  injury  to  Mr.  Lindsey,  which  drew  my  attention  to  that 
particular  engine.** 

In  reference  to  the  use  of  the  dowel  pin,  it  was  in  evidence  that  the 
engines  did  not  come  from  the  factory  equipped  with  same,  but  that  de- 
fendant caused  them  to  be  attached, — ^there  was  evidence  that  defendant 
'  had  been  doing  this  five  or  six  years  previous  to  the  trial,  and  that  this 

engine  was  so  equipped;  but  plaintiff  testified  that  defendant  did  not 
begin  using  the  device  until  after  he  was  injured,  and  he  testified  that 
this  step  had  no  dowel  pin,  which  fact  he  discovered  after  he  was  hurt, 
and  he  also  denied  that  the  appliance  brought  by  defendant  into  court, 
which  had  the  dowel  pin,  was  the  one  that  was  on  his  engine. 
In  reference  to  safety  of  the  steps  with  screw  nut  only  for  fastening, 
I  there  was  evidence  that  these  engines  were  of  standard  make ;  that  the 

turning  of  an  engine  step  is  a  very  rare  and  extraordinary  occurrence; 
that  this  method  of  fastening  steps  was  the  usual  one ;  and  the  inspector, 
Hackett,  testified  as  above  quoted  as  to  the  necessity  of  keeping  the  nut 
screwed  tight,  with  respect  to  its  safety. 

As  to  negligence  on  the  part  of  defendant :  .  If  the  step  was  without 
the  dowel  pin,  its  construction  was  such  that  the  only  respects  in  which 
defendant  could  have  been  negligent  were  in  the  inspection,  and  with 
respect  to  the  dowel  pin,  the  failure  to  equip  this  step  with  such  a  pin. 
That  it  was  without  this  appliance  is  a  finding  that  was  sufficiently  sup- 
ported by  testimony.  Prom  the  standpoint  of  the  verdict  we  must  as- 
sume that  such  was  the  case. 

The  allegations  of  the  petition  charging  negligence  were  sufficiently 
board  to  admit  of  plaintiffs  availing  himself  of  any  character  of  negli- 
gence which  the  testimony  developed  to  which"  the  loose  condition  of 
the  step  could  be  attributed. 
I  The  evidence  showed  that  such  occurrences  as  the  engine  step  becom- 

j  ing  loose  and  turning  were  very  uncommon,  and  could  not  happen  as 

I  long  as  the  screw  nut  remained  firmly  set ;  also  that  to  all  appearances 

the  step  was  firm  up  to  the  station  just  prior  to  where  the  accident  oc- 
curred, and  had  stood  the  test  of  use  by  both  the  fireman  and  this  en- 
gineer, the  latter  being  a  stout  man  ("stouter  than  the  fireman").  On 
the  other  hand  it  appeared  that  the  engine  had  been  in  use  a  long  time. 
Hackett,  who  inspected  the  engine  before  it  left  San  Antonio,  did  not 
I  examine  the  nut  to  see  if  it  was  tight,  but  he  said  he  knew  it  was,  be- 

cause he  tried  the  step  by  kicking  it.     His  testimony  was  that  a  nut  gets 
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loose  on  any  bolt  and  will  naturally  work  around  until  it  comes  oflE;  he 
knew  no  reason  why  it  should  work  around  unless  the  nut  was  loosened, — 
that  he  didn't  think  the  nut  would  be  loosened  without  somebody  loosen- 
ing it,  unless  it  was  put  on  slacker  than  they  usually  put  them  on;, 
that  he  did  not  think  using  the  step  would  have  a  tendency  to  make 
it  work  loose,  unless  it  was  very  slack;  and  in  that  case  you  would 
discover  it  when  you  went  to  use  the  step;  that  he  remembered  having^ 
kicked  this  particular  step  that  morning,  because  he  made  a  practice 
of  doing  it  a  dozen  times  a  day,  and  the  injury  to  Lindsey  that  day 
drew  his  attention  to  that  particular  engine.  The  testimony  does  not 
indicate  that  any  one  tampered  with  the  nut  after  the  engine  started 
on  the  trip. 

Under  these  circumstances  appellant  insists  that  the  cause  of  the  nut 
becoming  loose  can  only  be  conjectured,  and  can  not  reasonably  be 
traced  to  any  negligence  of  defendant.  We  may  here  remark  that  the 
duty  of  inspection  did  not  rest  on  the  engineer,  and  that  he  was  charged 
with  diligence  in  this  direction  no  further  than  to  know  of  defects  in 
the  engine  which  in  the  prosecution  of  his  work  he  must  necessarily  have 
become  acquainted  with.  Railway  v.  Hannig,  91  Texas,  351.  If  the 
step  in  use  was  firm  or  apparently  so,  the  jury  might  well  have  exoner- 
ated plaintiff  from  contributory  negligence  in  failing  to  notice  a  defect 
in  the  setting  of  the  nut,  and  for  the  same  reason  have  found  also  that 
it  was  not  a  risk  that  he  assumed. 

The  evidence  stated  admits  of  certain  inferences  in  respect  to  inad- 
equate inspection  prior  to  the  engine  being  taken  out.  The  engine  had 
been  in  use  many  years,  and  it  may  be  inferred  from  the  fact  that  the 
only  test  the  step  was  put  to  at  San  Antonio  was  by  kicking  it,  which 
Hackett  testified  he  was  in  the  practice  of  doing  a  dozen  times  a  day,, 
that  this  was  the  customary  manner  of  inspecting  such  step.  Hackett 
admits  he  did  not  examine  the  nut  to  see  if  it  was  tight,  and  his  testi- 
mony is  to  the  effect  that  using  the  step  would  not  have  a  endendy  to 
make  the  nut  work  loose,  unless  it  was  slack,  "slacker  than  we  usually 
put  them  on.**  He  testified  also  that  a  nut  gets  loose  on  any  bolt,  and 
naturally  works  around  until  it  comes  off.  If  it  be  true  that  nuts  are 
naturally  liable  to  become  loose,  and  to  work  off  in  use,  can  it  be  said 
as  a  matter  of  law  that  it  was  a  reasonable  inspection  to  simply  ascer- 
tain that  the  step  was  tight  by  kicking  it,  without  giving  any  attention 
to  the  nut  upon  which  the  secureness  of  the  step  depended?  If  it  be 
true  that  the  nut  would  not  become  loose  from  use  unless  put  on  slacker 
than  they  usually  put  them  on,  is  it  not  a  reasonable  inference  from  this 
and  the  fact  that  it  did  become  loose,  that  it  was  to  some  extent  slack 
when  the  inspection  was  had,  or  that  if  it  had  been  properly  tightened 
it  would  have  remained  safe  during  the  trip  ?  We  think  the  jury  would 
have  been  warranted  in  finding  as  the  cause  of  the  injury  negligence  of 
defendant  in  the  inspection  of  the  engine. 

We  have  here  this  case  upon  these  facts:  That  the  screw  became 
loose  from  some  cause;  that  the  cause  was  not  an  interference  with  the 
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nut  during  the  trip ;  that  a  proper  tightening  of  the  nut  before  the  en- 
gine went  out  would  have  prevented  its  becoming  loose;  that  no  atten* 
tion  was  paid  to  the  condition  of  the  nut  in  the  testing  of  the  step  by  de- 
fendants inspector;  that  the  inspection  consisted  of  kicking  the  step, 
which  was  apparently  the  usual  test  applied  in  such  cases,  when,  unless 
the  nut  was  securely  made  fast,  it  was  apt  to  become  loose.  Under  these 
circumstances  we  are  of  opinion  that  the  way  was  open  for  the  jury 
to  find  that  the  inspection  was  not  reasonably  sufficient,  and  that  this 
led  to  plaintiffs  injuries.  We  therefore  think  it  unnecessary  to  attempt 
to  apply  in  this  case  the  rule  of  res  ipsa  loquitur. 

It  is  also  unnecessary  to  discuss  the  subject  of  negligence  in  respect 
to  the  dowel  pin.  The  demand  of  the  assignment  under  consideration 
are  satisfied,  so  far  as  defendant's  negligence  as  the  cause  of  plaintiff's 
injuries  is  concerned,  by  what  we  have  stated.  From  none  of  appel- 
lant's standpoints  does  the  evidence,  as  matter  of  law,  charge  plaintiff 
with  contributory  negligence,  or  show  that  he  assumed  the  risks  attend- 
ing the  use  of  this  step.  Appellee  insists  that  the  facts  that  the  dowel 
pin,  properly  inserted,  practically  removes  all  possibility  of  the  step 
turning,  that  defendant  knew  this,-  and  had  them  to  use  for  several 
years  before  this  occurrence,  were  sufficient  to  warrant  a  finding  that 
appellant  had  in  this  instance  not  exercised  reasonable  care  in  reference 
to  this  step. 

We  pass  over  this  question  as  immaterial  to  a  decision,  and  will  con- 
sider the  matter  of  the  dowel  pin  only  in  reference  to  the  question  of 
contributory  negligelice,  or  assumed  risk.  There  was  evidence  that 
plaintiff  did  not  know,  prior  to  the  accident,  that  this  step  was  not 
equipped  with  such  a  pin;  and  as  the  evidence  shows  that  the  nut  had 
to  be  removed  or  loosened  to  expose  such  pin  to  view,  and  as  the  duty  of 
inspection  did  not  rest  on  him,  but  he  might  presume  that  what  was 
reasonably  necessary  to  make  it  safe  for  him  had  been  done  by  defend- 
ant, he  was  not  chargeable  with  such  knowledge,  nor  was  the  risk  an  as- 
sumed one,  as  a  matter  of  law. 

The  case  of  Railway  v.  Hannig,  cited  above,  clearly  warrants  the 
charges  questioned  by  the  second  and  third  assignments.  The  Supreme 
Court  has  since  imiformly  adhered  to  the  rule  declared  in  that  decision. 
The.  servant  owes  no  duty  of  inspection.  The  fact  that  engineers  are 
furnished  with  tools  with  which  to  make  repairs  during  trips  does  not 
transfer  the  duty  of  inspection  from  the  master  to  him. 

The  fourth  assignment  is  not  sustained,  because  the  requested  charges 
referred  to  were  substantially  given. 

The  only  matter  in  connection  with  the  fifth  assignment  which  is 
open  to  discussion  (because  the  court  in  substance  embodied  in  its  charge 
everything  else  that  there  is  in  the  requested  charge),  is  the  propriety  of 
charging  the  jury  that  if  they  found  that  it  was  plaintiff's  duty  to  ob- 
serve and  know  the  condition  of  the  step  after  it  became  loose,  it  was  an 
assumed  risk.     We  doubt  the  power  of  the  master  to  exonerate  itself 
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from  its  duty  of  inspection  where  the  law  imposes  it,  by  a  rule  or  by  in- 
structions that  the  latter  shall  exercise  it.  We  have  held  in  accordance 
with  this  view.     Railway  v.  Bookrum,  67  S.  W.  Rep.,  919. 

Be  that  as  it  may,  the  evidence  here  did  not  indicate  that  plaintiff  un- 
dertook or  was  charged  with  the  performance  of  any  such  duty.  He 
was  provided  with  tools  to  make  the  necessary  repairs  to  his  engine, 
and  when  he  turned  his  engine  in  after  a  trip,  it  was  his  duty  to  report 
any  defect  which  he  may  have  discovered.  This  certainly  did  not  make 
him  assume  the  risk  in  reference  to  injuries  he  may  have  received  from 
defects  before  discovery  of  them. 

The  sixth  and  seventh  assignments  allege  that  the  verdict  is  without 
evidence  to  support  it,  and  is  against  the  great  preponderance  of  the 
evidence.  What  we  have  stated  shows  wherein  we  disagree  with  these 
assignments. 

The  remaining  assignments  complain  of  the  refusal  of  a  new  trial  on  • 
the  grounds,  first,  excessiveness  of  the  verdict;  second,  the  manifest 
falsity  of  plaintiff's  testimony;  and  third,  that  the  jury  disregarded  the 
charges  and  the  testimony  in  finding  their  verdict.  These  assignments 
we  must  overrule.  The  character  of  plaintiff's  injury  as  shown  by  tes- 
timony will  warrant  the  verdict  as  to  amoimt.  The  judgment  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


M.  W.  Hunt  and  Wife  v.  G.  W.  Glasscock  et  al. 

Decided  November  7,  1001. 

1. — Appeal— Filing  Briefs— Inexcusable  Delay— Cause  Dismissed. 

Where  an  appeal  was  perfected  May  19,  1901,  and  the  transcript  filed  in  the 
Court  of  Civil  Appeals  on  June  27th,  delay  by  appellant  in  filing  briefs  until 
October  12,  1901,  not  excused,  was  such  gross  negligence  and  such  a  violation  of 
the  statute  providing  that  the  briefs  shall  be  filed  not  less  than  five  days  before 
the  filing  of  the  transcript  in  the  Court  of  Civil  Appeals,  as  warrants  8ustainin|^ 
a  motion  to  strike  out  the  briefs  and  dismiss  the  case  for  want  of  prosecution. 
Rev.  SUts.,  art.  1417. 

8. — Same — "Five  Days  Before"  Construed. 

The  statute,  in  requiring  appellant's  brief  to  be  filed  below  "not  less  -than 
five  days  before  the  time  of  filing  the  transcript  in  the  Court  of  Civil  Appeals," 
means  five  days  before  the  transcript  is  actually  so  filed  regardless  of  when  it  is 
filed,  so  that  it  is  filed  within  the  ninety  days  fixed  by  the  statutes.  Following 
Railway  v.  Holden,  93  Texas,  211. 

Appeal  from  Bexar.     Tried  below  before  Hon.  J.  L.  Camp. 

7.  B,  Ilenyan,  for  appellants. 

ON  motion  to  strike  out  appellant's  brief. 

NETLL,  Associate  Justice. — This  appeal  was  perfected  by  appel- 
lants' filing  a  cost  bond  in  the  District  Court  on  the  24th  day  of  May, 
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1901;  the  transcript  of  the  record  was  filed  in  this  court  on  the  27th  day 
of  June,  and  a  copy  of  appellants'  brief  was  filed  in  the  court  below,  and 
wpies  in  this  court  on  the  12th  day  of  October,  1901.  The  court  at  its 
last  term  adjourned  on  the  28th  day  of  June,  and  the  present  term  con- 
?ened  on  the  7th  day  of  October,  1901. 

In  any  appeal  or  writ  of  error  the  appellant  or  plaintifif  in  error  is 
required  to  file  the  transcript  with  the  clerk  of  the  Court  of  Civil  Ap- 
peals within  ninety  days  from  the  perfecting  of  the  appeal  or  service 
of  the  writ  of  error;  provided,  that  for  good  cause  the  court  may  permit 
the  transcript  to  be  thereafter  filed  upon  such  terms  as  it  may  prescribe. 
Kev.  Stats.,  art.  1015. 

"Not  less  than  five  days  before  the  time  of  filing  the  transcript  in 
the  Court  of  Civil  Appeals  the  appellant  or  plaintiff  in  error  shall  file 
▼ith  the  clerk  of  the  district  court  a  copy  of  his  brief,  which  shall  be  by 
the  clerk  deposited  with  the  papers  of  the  cause,  with  the  date  of  filing 
indorsed  thereon,  and  the  clerk  shall  forthwith  give  notice  to  the  ap- 
pellee or  defendant  in  error,  or  his  attorney  of  record,  of  the  filing  of 
such  brief,  and  that  in  twenty  days  after  such  notice  the  appellee,  or  de- 
fendant in  error,  shall  file  a  copy  of  his  brief  with  the  clerk  of  the  Court 
of  Civil  Appeals,  four  copies.     Rev.  Stats.,  art.  1417. 

'TVhen  a  cause  is  carried  to  the  Courts  of  Civil  Appeals,  ♦  ♦  ♦  it 
shall  be  docketed  in  the  order  of  the  date  received,  and  the  clerk  shall 
transfer  said  cause  to  the  trial  docket  thirty  days  after  the  same  has 
been  received  and  docketed.  ♦  ♦  ♦  Causes  on  the  trial  docket  of 
said  court  shall  be  heard  in  the  order  of  of  date  of  filing,  except,^'  etc. 
Bev.  Stats.,  art.  1022. 

"The  trial  docket  will  be  called  in  regular  order,  according  to  the 
filing  of  the  cases  as  they  stand  thereon,  commencing  with  the  first  of 
those  that  have  not  been  previously  submitted.^'  Rule  20,  Ct.  Civ.  App. 
^Tlpon  the  call  of  the  trial  docket  for  the  submission  of  cases  either  party 
may  submit  a  cause  if  it  appears  to  have  been  properly  prepared  for  sub- 
mission on  his  part,  imless  for  good  cause,'*  etc. .  Rule  21,  Ct.  Civ.  App. 

The  failure  of  appellant  or  plaintiff  in  error  to  file  an  assignment  of 
errors  and  briefs  in  the  lower  court  and  in  the  appellate  court  in  the  time 
and  in  the  manner  prescribed  by  law  and  by  the  rules  shall  be  ground  for 
dismissing  the  appeal  or  writ  of  error  for  want  of  prosecution,  by  motion 
made  by  appellee  or  defendant  in  error,  or  other  motion  under  rule  8, 
unless  good  cause  is  shown  why  it  was  not  done  in  time  and  manner 
prescribed,  and  that  they  have  been  filed  in  such  time  and  under  such 
circumstances  as  the  appellee  or  defendant  in  error  has  reasonably  not 
suffered  any  material  injury  in  the  defense  of  the  cause  in  the  appellate 
court.  In  deciding  such  motion  the  court  will  give  such  direction  to 
the  case  as  will  cause  the  least  inconvenience  or  damage  from  such  fail- 
ure, so  far  as  practicable.    Rule  39. 

The  Supreme  Court  construing  article  1417,  Revised  Statutes,  in 
Railway  v.  Holden,  93  Texas,  211,  says:  ''We  are  of  opinion  that  the 
statute  means  that  appellant  or  plaintiff  in  error  shall  file  his  brief 
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five  days  before  the  transcript  is  actually  filed  in  the  Court  of  Civil 
Appeals."  This  construction  is  given  regardless  of  when  the  transcript 
is  filed,  so  it  is  filed  within  the  time  required  by  statute.  'The  object  of 
the  law,"  says  the  court,  in  the  case  cited,  "was  to  afiford  the  appellee  or 
defendant  in  error  a  convenient  opportunity  and  suflBcient  time  to  pre- 
pare his  brief  in  answer  to  that  of  his  adversary.  We  do  not  think  that 
it  was  the  purpose  of  the  Legislature  to  authorize  a  dismissal  of  the 
appeal  on  account  of  every  slight  departure  from  the  rule.  It  was  doubt- 
less intended  that  in  case  of  a  failure  to  comply  with  the  provisions  the 
court  should  give  such  directions  to  the  case  as  to  secure  to  the  appellee 
the  substantial  benefits  intended  to  be  secured  to  him  by  the  act.  The 
Legislature  contemplated  no  greater  penalty  when  there  was  neither  a 
willful  nor  grossly  negligent  infraction  of  the  rule." 

As  the  transcript  was  filed  here  on  the  27th  of  June,  to  have  complied 
with  the  statute  a  copy  of  their  brief  should  have  been  filed  in  the  Dis- 
trict Court  on  the  2lBt  of  that  month.  If,  then,  notice  of  its  filing  had 
have  been  issued  and  served  at  once  on  appellees,  they  would,  if  they 
had  complied  with  Revised  Statutes,  article  1417,  have  filed  their  briefs 
on  the  12th  day  of  July  and  the  cause  would  have  been  ready  for  sub- 
mission on  briefs  of  both  parties  when  this  court  convened.  Or,  if  ap- 
pellants had  taken  the  entire  time  allowed  for  filing  the  record,  which 
would  have  expired  on  the  22d  of  August,  their  briefs  should  have  been 
filed  on  the  17th  of  that  month.  This  would  have  required  appellees  to 
file  their  briefs,  if  they  had  been  served  at  once  with  notice,  on  the  7th 
of  September,  and  the  cause  could  still  have  been  submitted  during 
the  first  week  of  the  term.  As  it  is,  the  brief  not  being  filed  until  the 
12th  of  October,  appellees,  if  they  had  been  served  at  once  with  notice, 
would  not  have  been  required  to  file  their  briefs  until  the  2d  day  of  No- 
vember, which  would  necessarily  have  delayed  the  submission  of  the 
cause  on  briefs  of  both  parties. 

In  the  absence  of  any  excuse  for  this  delay,  we  are  constrained  to  hold 
that  it  is  a  grossly  negligent  infraction  of  the  statute  as  well  as  of  the 
rules  of  this  court.  And  for  such  gross  negligence  we  have  deemed  it 
our  duty  to  grant  this  motion  and  dismiss  the  case  for  want  of  prosecu- 
tion.   Railway  v.  Killingsworth,  43  S.  W.  Rep.,  1045. 

Motion  granted  and  cause  dismissed. 

Dismissed. 

Writ  of  error  refused. 
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Bafakl  Bodbiouez  v.  International  &  Great  Northern 
Railway  Company. 

Decided  November  6,  1901. 

L— Railway  Company— Contribntory  Negligence. 

Where  plaintiff's  injuries  were  caused  by  his  going  upon  the  railway  track 
in  defendant's  yards  and  attempting  to  cross  between  the  cars  of  a  train  then 
being  made  up,  and  which  he  knew  was  liable  to  be  moved  at  any  moment,  and 
be  was  injured  while  he  was  between  the  cars,  there  was  such  contributory  neg- 
ligence as  precluded  a  recovery. 

ir^Same— Evidence.  ^ 

Evidence  held  to  warrant  the  conclusion  that  plaintiff,  when  he  undertook 
to  cross  the  track  between  the  cars  of  a  live  train,  one  being  made  up,  knew  the 
train  was  liable  to  move  at  any  moment. 

1— Same— Discovered  PeiiL 

That  a  fireman  on  defendant  company's  engine  saw  plaintiff  approaching  the 
train  while  it  was  being  made  up  in  the  yards,  would  not  warrant  the  presump- 
tion that  he  knew  plaintiff  would  attempt  to  cross  the  track  between  the  cars 
by  jumping  over  their  drawheads. 

Appeal  from  the  County  Court  of  Bexar.  Trie<l  below  before  Hon. 
E.  B.  Green. 

r.  J.  Newton,  for  appellant. 

G.  S.  McFarland  and  Denman,  Franklin  dc  McOown,  for  appellee. 

NEILL,  Associate  Justice. — ^This  is  a  suit  brought  by  appellant  for 
personal  injuries  alleged  to  have  been  sustained  by  the  negligence  of  ap- 
pellant while  he  was  crossing  appellee's  track  between  the  cars  of  a 
freight  train  standing  thereon. 

The  appellee  (defendant  below)  answered  by  a  general  denial  and  a 
plea  of  contributory  negligence.  Upon  hearing  the  evidence,  the  court 
peremptorily  instructed  a  verdict  for  the  defendant,  and  from  the  judg- 
ment entered  upon  the  verdict  returned  in  obedience  to  the  instruction 
this  appeal  is  prosecuted. 

The  undisputed  evidence  shows  that  appellant's  injuries  were  caused 
by  his  negligently  going  upon  and  endeavoring  to  cross  appellee's  tracks 
between  the  cars  of  a  train  which  he  knew  was  liable  to  be  moved  at.  any 
moment.  In  his  effort  to  cross  he  placed  his  hands  upon  two  box  cars, 
and  raised  himself  over  the  drawheads,  and  when  he  was  in  this  position 
the  train  was  moved,  and  his  foot  caught  and  mashed  between  the  draw- 
heads.  There  is  no  evidence  tending  to  show  that  appellee's  servants 
operating  the  train  knew  of  appellant's  perilous  position  at  the  time 
it  was  moved. 

These  undisputed  facts  show  such  contributory  negligence  on  the  part 
of  appellant  as  precludes  his  right  to  recover  damages  for  the  injuries 
thereby  sustained.  Railway  v.  Sloan,  32  S.  W.  Rep.,  85;  Railway  v. 
Watkins,  88  Texas,  24;  Flores  v.  Railway,  1  Texas  Ct.  Rep.,  151;  Stud- 
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der  V.  Southern  Pac.  Co.,  4  Am.  Neg.  Rep.,  361,  and  cases  cited;  An- 
drews V.  Railway,  10  Law.  Rep.  Ann.,  58.  The  court  did  not  err  in  in- 
structed a  verdict  for  the  defendant,  and  its  judgment  is  afSrmed. 

A'fjirfned* 

ON  MOTION  FOR  REHEARING. 

It  is  contended  in  this  motion  that  there  is  no  testimony  in  the  record 
which  shows  or  tends  to  show  that  appellant,  at  the  time  he  attemped  to 
cross  appellee's  track,  knew  that  the  train  was  liable  to  move  at  any  mo- 
ment. 

Appellant  himself  testified :  "Before  I  got  there  [to  the  point  where- 
he  attempted  to  cross]  I  saw  the  engine  with  the  cars  go  up  there,  and 
I  rushed.  I  was  trying  to  pass  before  they  got  there,  but  the  care- 
stopped  me,  and  I  didn^t  have  time.  When  I  got  there  I  stopped  to  see  if 
they  were  going  to  pass  quick  so  I  could  get  through.  I  was  in  a  hurrjr 
and  going  after  medicine  for  my  wife.  I  waited  two  or  three  minutes- 
there  for  these  cars  to  move  over.  Then  I  caught  hold  of  one  side  of 
the  car,  and  the  other  one,  and  jumped  over  to  go  through,  ♦  ♦  ♦ 
and  the  engine  moved  and  I  didn't  have  time  to  get  over." 

The  testimony  of  Mr.  Inskeep,  a  witness  for  appellant,  shows  that  the 
accident  occurred  in  appellee's  yards;  that  while  a  trail  leads  up  to  the 
track,  there  is  no  crossing  there  at  all — ^no  recognized  crossing  for  teama 
or  travel ;  that  the  public  usually  cross  the  track  in  every  direction, — ^i.  e., 
pedestrians;  that  he  has  seen  them  go  under  the  cars,  and  over  them, 
and  every  other  way ;  that  he  has  seen  signs  there  to  warn  trespassers  and 
that  they  have  got  a  sign  up  there  at  this  trial. 

The  undisputed  testimony  shows  the  engine  was  engaged  in  coupling 
cars  and  making  up  a  train  on  the  track.  Now,  if  one  sees  an  engine^ 
thus  employed  in  its  company's  yards,  run  up  and  stop  at  a  point  where- 
there  is  a  sign  up  warning  trespassers,  does  he  not,  if  he  is  a  reasonably 
prudent  man,  know  that  the  train  to  which  it  is  attached  is  liable  to 
move  at  any  moment?  If  not,  why  would  he  stop,  as  the  appellant 
did,  and  "wait  two  or  three  minutes  for  the  cars  to  go  over?"  In  our 
opinion  no  other  conclusion  can  be  reached,  from  the  facts  recited,  than 
that  appellant  knew,  when  he  undertook  to  cross  appellee's  track  between 
the  cars  of  a  live  train,  the  train  was  liable  to  move  at  any  moment. 

When  he  undertook  to  cross  in  the  manner  he  did,  he  knew  the  danger 
he  encountered,  and  took  upon  himself  the  risk  of  the  train  being  moved ; 
and  the  consequences  of  his  negligence  in  doing  so  must  be  borne  by 
him.  It  is  a  matter  of  no  moment  that  others,  from  time  to  time,  took 
like  risks  and  passed  under,  through  or  over  live  trains  uninjured.  Thifr 
may  have  induced  him  to  take  the  risk,  but  does  not  shift  the  respon* 
sibility  for  the  injury  incurred  from  him  to  the  appellee. 

Again,  it  is  insisted  that  we  erred  in  concluding  tiiat  there  is  no  evi* 
dence  tending  to  show  that  appellee's  servants  operating  the  engine  knew 
that  appellant  had  gone  between  the  cars  when  it  was  set  in  motion^ 
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When  appellant  was  approaching  the  place  where  the  train  stopped,  ac- 
cording to  his  testimony,  a  man  on  the  engine  was  looking  towards  him. 
The  man  was  shown  to  be  the  fireman  and  not  the  engineer.  No  one 
was  shown  to  be  looking  at  or  towards  him  when  he  was  in  the  act  of 
going  between  the  cars.  The  fireman  nor  the  engineer  would  be  pre- 
sumed to  know  that  a  man  he  had  seen  approaching  or  standing  near 
a  train,  which  he  knew  was  liable  to  be  set  in  motion^  would  be  so  reck- 
less as  to  attempt  to  cross  the  track  between  two  of  the  cars  by  jump- 
ing over  their  drawheads.  One  must  be  presumed,  in  the  absence  of 
proof  that  he  is  an  idiot,  to  have  some  regard  for  his  life  and  limbs,  and! 
to  use  at  least  ordinary  care  in  securing  them  from  known  or  apparent 
danger.  If  a  man  is  able  to  take  care  of  himself,  he  has  no  right  to 
burden  another  with  his  protection,  or  expect  the  law  to  visit  the  conse- 
quences of  his  failure  to  do  so  upon  some  one  else. 
The  motion  is  overruled. 

Overruled. 


City  of  San  Antonio  v.  E.  0.  Smith  et  al. 

Decided  November  20,  1901. 

t— Appeal--When  Perfected-^ty  Exempt  from  Bond— Failare  to  File  Tran- 
■cript. 

Where  a  eity,  by  virtue  of  a  provision  of  its  charter,  is  exempted  from  giv- 
ing bond  on  appeal,  notice  of  appeal  by  it  fully  perfects  the  appeal,  so  as  to 
entitle  appellee  to  an  affirmance  of  the  judgment  on  certificate  upon  the  city's 
failure,  without  good  cause,  to  file  the  transcript  in  the  appellate  court  within 
ninety  days  as  required  by  the  statute.    Rev.  Stats.,  arts.  1388,  1015,  1016. 

1—Sain«— Failure  to  File  Transcript  Not  Excused. 

That  the  dty  intends  to  bring  up  the  case  by  writ  of  error  affords  no  excuse 
for  its  failure  to  duly  file  the  transcript  on  its  appeal,  where  the  appeal  has 
not  been  abandoned. 

S.-— Same— Transcript— Defective  Preparation— Rules  of  Court. 

Where  the  transcript  is  not  fastened  together  by  a  tape  or  ribbon  and  sealed 
over  the  tie  with  the  seal  of  court,  and  the  certificate  contains  a  number  of 
eruures,  it  does  not  conform  to  the  rules,  which  will  hereafter  be  strictly  en- 
forced.   Bule  90  for  District  Courts;  Locker  v.  Miller,  59  Texas,  499. 

Appeal  from  Medina.    Tried  below  before  Hon.  L.  L.  Martin. 

.  W.  0.  Readj  for  appellant. 

c7.  F.  BaJcer  and  Ed  De  Montel,  for  appellees. 

FLY,  Associate  Justice. — ^It  appears  from  the  transcript  which  ac- 
oompanies  the  motion  to  affirm  on  certificate  in  this  case  that  R  0.  Smith 
had  sued  the  city  of  San  Antonio,  and  on  the  8th  day  of  April,  1901, 
leoovered  judgment  against  appellant  in  the  sum  of  $2512.50.    On  May 
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25,  1901,  appellant  gave  notice  of  appeal  to  this  court.  The  court  ad- 
journed for  the  term  on  June  1,  1901,  and  on  September  5th  the  mo- 
tion to  affirm  the  judgment  on  certificate  was  filed.  Section  240  of  the 
charter  of  the  city  of  San  Antonio  provides  that  it  shall  not  be  re- 
quired to  give  bond  in  any  action  or  suit,  and  appellant  is  placed  thereby 
in  the  same  category  as  other  cities  exempted  by  general  statute  from 
giving  appeal  bonds.  It  is  provided  in  article  1388,  Sayles'  Civil  Stat- 
utes, that,  '^in  cases  where  the  appellant  is  not  required  by  law  to  give 
bond  on  appeal,  the  appeal  is  perfected  by  the  notice  provided  for  in  the 
preceding  article.^'  Notice  of  appeal  was  given  by  appellant  on  May 
23,  1901,  and  the  appeal  was  thereby  fully  perfected.  Hallettsville  v. 
Long,  11  Texas  Civ.  App.,  180. 

More  than  four  months  had  elapsed  from  the  final  adjournment  of 
the  trial  court  until  the  motion  to  affirm  on  certificate  was  filed,  and 
appellee  E.  0.  Smith  was  entitled  to  an  affirmance  of  his  judgment 

It  is  the  contention  of  appellant  in  its  motion  for  a  rehearing  that  ap- 
pellant did  not  intend  to  appeal,  but  expected  to  sue  out  a  writ  of  error 
under  its  notice  of  appeal,  and  it  is  argued  that,  if  appellant  was  com- 
pelled to  perfect  its  appeal,  it  would  be  deprived  of  a  valuable  right, — 
that  of  having  a  year  in  which  to  sue  out  its  writ  of  error. 

In  article  1016,  Sayles^  Civil  Statutes,  it  is  provided  that  the  appel- 
lant or  plaintiff  in  error  shall  file  the  transcript  with  the  clerk  of  the 
Court  of  Civil  Appeals  within  ninety  days  from  the  perfecting  of  the 
appeal  or  service  of  the  writ  of  error.  In  the  following  article  it  is 
provided  that  if  the  appellant  or  plaintiff  in  error  shall  fail  to  file  the 
transcript  as  provided  in  the  statute,  it  shall  be  lawful  for  the  appellee 
or  defendant  in  error  to  file  his  certificate  for  affirmance  and  when  that 
action  is  taken  it  is  provided  that  *^it  shall  be  the  duty  of  the  Courts  of 
of  Civil  Appeals  to  affirm  the  judgment  of  the  court  below,  imless  good 
cause  can  be  shown  why  such  transcript  was  not  filed  by  the  appellant  or 
plaintiff  in  error. 

No  reason  has  been  assigned  for  a  failure  to  file  the  transcript  as  re- 
quired, except  that  appellant  intends  to  bring  its  case  to  this  court  by 
writ  of  error.  To  do  this  it  was  necessary  for  appellant  to  abandon  ite 
appeal,  which  it  undoubtedly  had  the  right  to  do,  but  subject  to  the  right 
of  the  appellee  to  have  the  judgment  affirmed  on  certificate.  Insurance 
Co.  V.  Clancey,  91  Texas,  467. 

Because  a  city  is  relieved  from  the  burden  of  giving  a  bond  on  appeal, 
it  is  not  granted  the  power  to  violate  all  the  other  rules  governing  par- 
ties who  are  compelled  to  give  bonds,  and  when  it  gave  notice  of  appeal 
it  became  subject  to  the  same  requirements  that  govern  the  party  who 
has  perfected  his  appeal  by  giving  a  bond. 

We  desire,  in  this  connection,  to  call  attention  to  the  manner  in  which 
the  transcript  in  this  case  has  been  prepared.  There  are  quite  a  number 
of  erasures  in  the  certificate,  and  it  is  not  fastened  together  by  tape  or 
ribbon  and  sealed  over  the  tie  with  the  seal  of  the  court,  as  required  by 
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rale  90  for  the  district  courts  and  the  decision  in  Locker  v.  Miller,  59 
Texas,  499.    The  rule  will  hereafter  be  strictly  enforced. 

The  motion  in  the  present  case  is  granted,  and  the  judgment  affirmed 
without  reference  to  the  merits. 

Affirmed. 

Writ  of  error  refused. 


San  Ainx)Nio  &  Aransas  Pass  Railway  Company  v. 
M.  B.  Skidhore. 

Decided  November  6,  1901. 

Lr-Kailway  Compaay— Unguarded  Tnmtable. 

Where,  in  an  action  for  injuries  to  a  child  in  playing  on  an  unlocked  and 
unguarded  railroad  turntable,  there  was  evidence  showing  that  the  turntable 
was  of  unnsual  attractiveness  to  children^  and  that  they  pUiyed  thereon  in  view 
of  defendanf^s  employes  without  protest,  a  motion  to  instruct  a  verdict  for  the 
defendant  company  was  properly  refused. 

1--Same— Implied  Invitation  to  Children. 

It  is  immaterial  whether  a  child  injured  on  a  turntable,  was  on  her  father's 
premises  or  those  of  the  railway  company  at  the  time  when,  in  acceptance  of 
the  invitation  inferable  from  the  attractiveness  of  the  table  to  children^  she 
vent  thereon  to  play. 

3.— Same— Lawful  Use  Not  Determinative. 

That  the  railway  company  made  a  proper  and  customary  use  of  its  prop- 
trij  by  locating  a  turntable  thereon,  did  not  warrant  the  giving  of  a  charge 
which  would  have  withdrawn  from  the  consideration  of  the  jury  the  invitation 
given  by  implication  to  children  to  go  upon  the  table. 

4.— Damages  for  Personal  Injury— Evidence. 

Where  the  evidence  in  an  action  for  injury  to  a  child  shows  that  she  has 
been  rendered  a  cripple  for  life,  her  capacity  for  manual  labor  totally  destroyed, 
and  that  her  education  is  insufficient  to  qualify  her  for  any  other  vocation,  evi- 
dence of  the  ordinary  wages  of  household  servants  is  admissible  to  aid  the  jury 
in  estimating  the  dajnages  to  which  she  is  entitled. 

Appeal  from  Bee.     Tried  below  before  Hon.  James  C.  Wilson. 

Proctors,  for  appellant. 

James  C.  Scott  and  F.  J.  Hart,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  instituted  by  the  appel- 
lee on  August  16,  1899,  against  the  appellant,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  inflicted  by  the  negligence  of  ap- 
pellant on  January  16, 1887,  when  she  was  about  9  years  and  10  months 
old. 

The  appellant  answered  by  a  general  denial,  and  specially  plead  that 
appellee,  was,  when  injured,  a  trespasser  or  licensee  on  its  premises,  to 
whom  it  owed  no  duty  save  not  to  intentionally  injure  her.  The  trial 
of  the  case,  which  was  before  a  jury,  resulted  in  a  judgment  in  favor 
of  appellee  for  $1000. 
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Conclusions  of  Fact. — ^On  or  about  January  16,  1887,  the  appellant 
maintained  on  its  right  of  way  in  the  town  of  Old  Skidmore  a  turn- 
table, which,  on  account  of  its  nature  and  surroundings,  was  especially 
and  unusually  calculated  to  attract  children  thereto  and  thereon.  The 
turntable  was  kept  unlocked,  unfenced,  and  unguarded,  and  had,  al- 
most daily  since  its  construction,  months  before,  been  used  by  the  chil- 
dren in  tiie  neighborhood,  among  whom  was  appellee,  to  play  and  ride 
on  as  a  merry-go-round.  This  use  by  children  of  the  turntable  was 
made  in  view  of  appellant's  employes  in  chai;ge  and  control  of  the  prem- 
ises whereon  it  was  situated,  without  their  objection  or  protest;  and  was, 
or  by  the  exercise  of  ordinary  care  could  have  been,  known  to  the  com- 
pany. While  it  was,  from  its  surroundings  and  nature  and  the  use  that 
could  be  made  of  it,  especially  and  unusually  attractive  to  children,  it 
was  very  dangerous  and  hazardous  for  them  as  a  plaything,  which  dan- 
ger and  hazard  was  known  to  appellant  and  its  servants  in  control  of 
such  machine  or  structure.  From  its  surroundings  and  its  nature,  spe- 
cial attractiveness  to  children,  and  appellant's  failure  to  keep  it  locked, 
fenced,  or  guarded,  so  that  children  could  not  play  or  go  upon  it,  the 
appellant  could  have  expected  no  other  result  than  that  it  would  appeal 
to  children  of  immature  judgment,  and  cause  them  to  venture  thereon 
and  would  therefore  authorize  a  jury  to  infer  that  the  company  invited 
and  intended  them  to  go  upon  and  play  thereon;  that  it  was  negligence 
in  the  appellant  to  maintain  said  turntable  unlocked,  unfenced,  and 
unguarded,  and  in  inviting,  by  implication,  the  appellee,  with  other 
children,  to  play  thereon. 

On  the  day  and  year  aforesaid,  the  appellee,  then  a  child  under  the 
age  of  10  years,  upon  the  implied  invitation  of  appellant,  in  company 
with  other  children  in  the  neighborhood  of  like  tender  years  and  imma- 
ture judgment,  when  said  turntable  was  being  pushed  or  drawn  rapidly 
around  by  her  playfellows,  jumped  thereon,  fell,  and  her  left  foot  was 
caught  between  the  rails  of  the  railroad  track  and  those  of  the  turntable, 
whereby  it  was  so  mashed  and  mangled  as  to  cause  her  great  pain  and  suf- 
fering and  render  her  a  cripple,  thereby  incapacitating  her  from  earning 
money  by  any  vocation  of  manual  labor.  The  appellant's  said  negli- 
gence was  the  proximate  cause  of  appellee's  injuries,  whereby  she  was 
damaged  in  the  sum  of  $1000. 

Conclusions  of  Law. — 1.  The  court  did  not  err  in  overruling  appel- 
lant's motion  to  instruct  a  verdict  in  its  favor.  Railway  v.  Morgan,  92 
Texas,  98 ;  Railway  v.  Morgan,  58  S.  W.  Rep.,  544 ;  1  Thomp.  on  Neg., 
sec.  1036,  and  cases  cited  in  note;  8  Notes  on  TJ.  S.  Rep.  (Railroad  v. 
Stout,  17  Wall.,  657),  124-134. 

2.  It  is  iinmaterial  whether  appellee  was  on.  her  father's  or  appel- 
lant's premises  when,  in  acceptance  of  the  latter's  implied  invitation,  she 
went  on  the  turntable.  The  invitation  of  appellant,  inferred  from  its 
special  and  unusual  attractiveness  to  children  of  immature  judgment, 
was  to  go  upon  the  turntable,  and  it  could  make  no  diflEerence  on  whose 
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premises  she  was  when  she  accepted  the  invitation  and  went  thereon  to 
play.  Therefore  the  court  did  not  err  in  refusing  the  special  charges, 
leferred  to  in  the  second  and  third  assignments. 

3.  Special  charge  number  11^  the  refusal  to  give  which  is  made  the 
basis  of  the  fourth  assignment  of  error,  in  effect  withdraws  from  the 
consideration  of  the  jury  the  invitation,  which  may  be  inferred  from 
the  nature  and  surroimdings  of  the  turntable  making  it  specially  and 
unusually  calculated  to  attract  children  of  immature  judgment,  given 
by  appellant  to  the  appellee  to  go  on  the  turntable,  and  requires  them 
to  find  for  appellant,  ^^if  the  company,  in  locating  the  turntable,  wa» 
making  such  use  of  its  property  as  other  railway  companies  were  doing 
throughout  the  coimtry.^'  The  use  made  of  property  in  locating  a  turn- 
table upon  it  is  not  in  itself  a  test  of  liability,  but  other  matters  are  to 
be  considered  in  connection  with  such  use  in  determining  the  owner's, 
liability  for  injuries  inflicted  upon  another.    Bailway  v.  Morgan,  supra. 

4.  So  much  of  special  charge  number  7  as  was  proper  to  give  was,  in 
substance,  embraced  in  the  charge  of  the  court.  The  remaining  part 
was  argumentative,  and  was  properly  refused. 

5.  The  appellee  having  alleged  in  her  petition^  and  supported  the  al- 
legations with  evidence  that  she  had  permanently  lost  the  use  of  her  foot^ 
been  made  a  cripple  for  life,  and  her  capacity  1»  earn  money  by  any  vo- 
cation of  manual  labor  totally  destroyed, — ^it  being  shown  her  education 
was  insufficient  to  qualify  her  for  any  other  vocation, — ^it  was  not  error 
to  permit  her  mother  to  testify,  over  the  objection  of  appellant  that 
such  testimony  was  irrelevant,  that  **the  ordinary  hire  of  female  assist- 
ance around  a  house  is  ten  or  fifteen  dollars  per  month.  I  mean  that  a 
woman  with  no  physical  defect  is  worth  that.^'  Such  testimony  is  not 
admitted  for  the  purpose  of  affording  a  measure  of  damages,  but  to  aid 
the  jury  in  estimating  a  fair  and  just  compensation  for  her  being  pre- 
vented by  the  injury  from  engaging  or  prosecuting  such  work  as  every 
woman  uninjured  is  capacitated  for,  and  which  some  time  in  life  falls 
to  the  lot  of  most  women, — ^household  service.    3  Suth.  Dam.,  sec.  1246. 

There  is  no  error  in  the  judgment  requiring  its  reversal  and  it  is  af- 
firmed. 

Affirmed. 
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FIFTH  DI8TEICT,  1901. 


D.  M.  De  Vitt  v.  Kaufman  County. 

Decided  November  7,  1901. 

1. — ^Lease — ^Proviso— Option  to  Bay  Held  CondittonaL 

Where  a  lease  contained  a  proviso  reserving  to  the  lessor  the  ri^ht  to  sell 
the  land  and  terminate  the  lease  at  the  end  of  any  rental  year  on  six  months' 
notice,  and  giving  the  lessee  the  privilege  of  buying  the  land  at  a  price  to  be 
fixed  by  the  lessor,  and  which  might  be  bona  fide  offered  by  any  other  party, 
the  option  to  buy  was  conditional  upon  the  lessor  electing  to  terminate  the 
lease  by  making  a  sale,  and  did  not  apply  to  a  sale  made  subject  to  the  lessee's 
rights  to  the  end  of  his  term. 

-ft. — Same— Parol  Evidence. 

The  language  of  the  proviso  in  the  lease  being  unambiguous  and  certain^ 
parol  evidence  was  not  admissible  to  show  that  it  was  agreed  and  understood 
at  the  time  the  lease  was  executed  that  the  option  to  buy  should  be  uncondi- 
tional. 

Appeal  from  Kaufman.    Tried  below  before  Hon.  J.  E.  Dillard. 

Cowan  &  Bumey  and  Morrow  dc  Boggess,  for  appellant. 

K.  B.  Craig  and  G.  0,  Wright,  for  appellees. 

TEMPLETON,  Assocla^te  Justice.— In  July,  1895,  Kaufman 
County  leased  to  De  Vitt  and  Scharbauer  960  acres  of  its  free  school 
lands,  situated  in.  Hockley  County.     The  lease  contract  reads  thus : 

"Kaufman  County,  Texas,  July  20,  1895. — ^This  instrument  witness- 
eth  that  Kaufman  County,  acting  by  and  through  Nestor  Morrow,  judge 
and  legal  agent  for  said  county,  hereby  agrees  to  lease,  and  does  hereby 
lease  to  De  Vitt  &  Scharbauer,  a  firm  composed  of  D.  M.  De  Vitt,  of  San 
Angelo,  Texas,  and  John  Scharbauer,  of  Midland,  Texas,  a  certain  tract 
of  land  situated  in  Hockley  County,  Texas,  and  patented  to  Kaufman 
County  as  a  part  of  its  free  school  lands,  and  containing  960  acres  and 
particularly  described  as  follows  [inserting  description],  for  and  during 
the  period  of  three  years,  at  the  sum  of  three  (3)  cents  per  acre,  pay- 
able annually  in  advance,  with  the  privilege  at  the  expiration  of  said 
term  of  a  further  lease  of  two  (2)  years  at  such  rental  price  as  herein- 
before mentioned,  or  at  such  higher  rate  as  may  be  oflEered  bona  fide  to 
said  county  for  said  lands. 

"It  is  further  provided  that  said  county  reserves  the  right  to  sell  said 
land  at  any  time,  and  terminate  said  lease  at  the  end  of  any  rental 
year,  provided  six  months*  notice  thereof  shall  be  given  to  said  De  Vitt 
&  Scharbauer  prior  to  the  end  of  any  year  for  which  the  rent  is  paid. 
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and  provided  also  that  said  De  Vitt  &  Scharbauer  shall  have  the  privilege 
of  buying  said  lands  at  such  price  as  the  county  may  see  fit  to  accept,  and 
which  may  be  bona  fide  offered  for  the  same  by  any  other  pari;y. 

"It  is  expressly  agreed  that  in  case  said  lessees,  De  Vitt  &  Scharbauer,. 
shall  fail  to  pay  the  annual  rent  for  thirty  days  after  it  shall  become 
due,  said  lease  shall  be  at  once  forfeited,  and  at  an  end.  It  is  agreed  at 
the  termination  of  this  lease,  except  by  forfeiture,  the  said  lessees  shall 
have  the  right  to  remove  any  improvements  they  shall  place  or  erect  on 
said  land.  It  is  further  agreed  that  said  lessees  shall  not  take  or  remove 
any  wood,  coal,  stone,  or  other  mineral  from  said  land  upon  penalty  of 
forfeiture. 

"The  said  De  Vitt  &  Scharbauer  hereby  agree  to  take  said  land  upon 
the  terms  above  mentioned,  and  to  pay  said  rentals  and  comply  with  the 
terms  hereof.     The  retal  year,  as  herein  stated,  shall  begin  August  Ist.^* 

Within  three  years  Scharbauer  sold  out  his  interest  under  the  contract 
to  De  Vitt,  virho,  with  the  consent  of  the  county  availed  himself  of  the 
option  to  continue  the  lease  for  the  full  term  of  five  years.  About  Jan- 
uary 1,  1899,  the  county  determined  to  sell  the  land  subject  to  the  lease. 
De  Vitt  being  notified  of  the  fact,  made  a  bid  of  $1  per  acre,  one-tenth 
cash  and  the  balance  in  ten  years  with  3  per  cent  interest.  In  May^ 
1899,  the  county  sold  and  conveyed  the  land  to  Ferrell  for  $1  per  acre, 
cash.  De  Vitt  had  no  notice  of  Ferreirs  bid  or  of  the  sale  until  after 
it  had  been  consummated.  In  July,  1899,  and  soon  after  learning  of  the 
sale  to  Ferrell,  he  offered  to  pay  the  county  the  sum  paid  by  Ferrell  and 
demanded  a  deed  to  the  land,  claiming  to  have  a  prior  right  to  purchase 
under  the  provisions  of  the  lease  contract.  The  proposal  was  rejected. 
The  deed  to  Ferrell  recognized  the  right  of  De  Vitt  to  hold  the  land, 
under  the  lease,  until  the  expiration  of  the  full  term  of  five  years.  De 
Vitt  brought  this  suit  against  the  county  and  Ferrell  to  compel  convey- 
ance to  him,  and  to  cancel  the  deed  to  Ferrell,  and  tendered  the  con- 
sideration paid  by  Ferrell.  Slaughter,  having  acquired  the  Ferrell  title, 
made  himself  a  party  to  the  suit,  set  up  his  claim  and,  on  a  trial  before 
the  court  without  a  jury,  obtained  judgment. 

The  trial  court  held,  and  we  think  correctly,  that  the  option  to  buy 
applied  only  in  case  the  county  elected  to  terminate  the  lease  by  making 
a  sale.  The  purpose^  of  the  contract  is  disclosed  by  the  first  clause 
thereof,  and  was  the  leasing  of  the  land  in  question  by  the  county  to 
De  Vitt  &  Scharbauer.  If  it  had  been  the  purpose  of  the  parties,  and 
one  of  the  objects  of  entering  into  the  contract,  to  provide  for  an  un- 
conditional option  to  buy,  the  same  would  have  naturally  appeared  in 
the  first,  or  in  an  independent,  clause  of  the  contract.  But  the  expres- 
sions relating  to  the  option  to  buy  are  introduced  by  a  proviso,  and  in  a 
clause  reserving  to  the  county  the  right  to  terminate  the  lease,  before 
it  would  have  otherwise  expired,  by  making  a  sale  of  the  land.  .  The 
structure  of  the  entire  contract,  and  especially  of  the  second  clause,  in- 
dicates that  it  was  the  intention  of  the  parties  to  give  to  De  Vitt  & 
Scharbauer  a  prior  right  to  purchase  only  in  case  the  county  determined 
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to  Bell,  and  by  the  sale,  shorten  the  term  of  the  lease,  and  force  the  lessees 
to  yield  possession  before  the  full  term  had  expired.  The  right  to  ter- 
minate the  lease  by  sale  having  been  reserved  by  the  county,  it  was 
natural  that  the  lessees  should  desire  some  protection  against  such  con- 
tingency, hence,  in  case  of  such  sale,  the  right  to  buy  was  insisted  upon 
and  conceded.  The  word  "provided'*  means  "on  condition,'*  and,  there- 
fore the  second  clause  of  the  contract  simply  recognizes  the  county's 
Tight  to  sell,  and  thereby  terminate  the  lease,  on  condition  of  its  giving 
the  six  months'  notice,  and  on  condition  also  that  the  lessees  should  have 
the  first  right  to  purchase.  The  lease  not  being  aflPected  by  the  sale 
made  to  Ferrell,  De  Vitt  could  not  complain  of  the  sale,  and  the  right 
to  purchase  never  accrued  in  his  favor. 

De  Vitt  offered  to  testify  that  it  was  agreed  and  understood,  when  the 
contract  was  entered  into,  that  the  option  to  buy  should  be  unconditional. 
The  language  used  in  the  contract  must  be  held  to  express  the  intention 
of  the  parties,  and  the  ordinary  rules  of  construction  require  the  con- 
clusion that  they  did  not  agree  as  the  proposed  testimony  would  have 
shown.  Such  being  the  case,  the  evidence  of  De  Vitt,  if  admitted  and 
considered,  would  have  had  the  effect  to  vary  the  terms  of  the  written 
•contract.  The  terms  of  the  contract  are  not  ambiguous  or  uncertain 
in  the  sense  which  permits  the  explanation  thereof  by  parol,  and  the 
court  did  not  err  in  excluding  the  evidence.  The  judgment  is  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


Waxahachie  Oil  Compant  v.  E.  B.  McLain. 

Decided  November  16,  1001. 

1. — ^Master  and  Servant — ^Assumed  Risks. 

Where  a  servant  knew,  or  should  have  known,  the  peril  of  the  act  he  was 
•called  on  to  perform,  and  in  the  performance  of  which  he  was  injured,  he  as- 
sumed the  risk,  and  can  not  recover. 

8. — Same— Manner  of  Conducting  Business— Safe  Rules. 

The  rule  that  where  the  servant  knows  or  ought  to  know  how  the  business 
is  actually  carried  on,  he  assumes  the  extraordinary  hazards  arising  from  the 
manner  in  which  it  is  conducted,  applies  only  where  recovery  is  sought  on  the 
ground  that  the  injuries  were  caused  by  the  master's  failure  to  have  safe  rules 
for  the  conduct  of  the  business. 

^. — Same— Duty  of  Warning— Vice-Principal. 

Absence  of  the  master  from  the  place  where  the  servant  is  at  work  will  not 
absolve  him  from  any  duty  as  to  care  and  warning  he  owes  to  the  servant  in 
respect  to  such  work,  and  the  master's  duty  in  this  respect  devolves  in  his  ab- 
sence upon  the  person  in  charge  of  the  work  under  whom  the  servant  acts.  See 
•case  where  the  foreman  of  the  meal  room  in  an  oilmiiris  held  a  vice-principal, 
and  not  a  fellow-servant  of  plaintiff  while  working  therein. 

4. — Same — ^Xnexpeiienced  Servant — Scope  of  Employment. 

Where  an  inexperienced  minor  is  put  to  work  which  is  dangerous,  it  is  the 
<iuty  of  the  master  to  give  him  instruction  as  to  his  duties  and  warning  as  to 
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the  danger  inyolved,  and  the  duty  of  such  warning  esists  whether  the  work  is 
in  the  scope  of  the  servant's  employment  or  not. 

6.— Same— Hinoi— Apparent  and  Known  Dangera. 

A  charge  that  even  a  minor  assumes  the  ordinary  risks  of  his  occupation 
which  he  aSually  knows  or  appreciates,  or  which  are  so  apparent  that  he  should 
know'  and  appreciate  them,  and  that,  though  he  was  not  warned,  if  he  obtained 
or  should  have  obtained  a  knowledge  of  the  dangers,  he  was  not  entitled  to  re- 
cover, is  approved,  and  held  not  in  conflict  with  the  main  charge  that  plaintiff 
assumed  the  risks  Which  were  known  to  him,  or  which  were  patent  and  obvious. 

C— Same— Fact  Case. 

See  opinion  for  evidence  held  sufficient,  in  view  of  plaintiff's  inexperience 
and  that  he  was  Working  under  the  immediate  direction  of  the  foreman  and  had 
little  opportunity  to  consider  the  act,  to  authorize  a  verdict  in  his  favor. 

Appeal  from  Ellis.     Tried  below  before  Hon.  J.  E.  Dillard. 

Oroce  &  Skinner  and  Baker,  Bolts,  Baker  it  Lovett,  for  appellant. 

Templeton  £  Harding  and  Finley,  Etheridge  £  Knight,  for  appellee. 

TEMPLETON,  Associate  Justice. — In  January,  1900,  the  appel- 
lee, E.  B.  McLain,  applied  to  one  Shine,  the  superintendent  of  the  ap- 
pellant, the  Waxahachie  Oil  Company,  for  work.  McLain  was  then 
19  years  old.  He  had  been  raised  in  the  country  on  a  farm,  and  appears 
to  have  had  the  intelligence  and  experience  common  to  youths  so  brought 
ap.  He  had  never  worked  in  an  oil  mill,  and  was  ignorant  of  the  con- 
struction and  operation  of  machinery.  Shine  at  first  employed  him  to 
work  at  odd  jobs  about  the  mill.  After  doing  this  work  for  several 
days,  McLain  applied  to  Shine  for  a  job  in  the  mealroom,  a  vacancy 
having  occurred  in  that  department.  He  was  thereupon  employed  in 
that  capacity,  and  was  told  to  report  to  one  Williams,  the  foreman  in 
the  mealroom,  who  would  instruct  him  as  to  his  duties.  Shine  had 
authority  to  employ  and  discharge  hands,  and  knew  of  McLain's  minor- 
ity and  inexperience,  but  he  did  not  explain  to  McLain  the  character  of 
the  work  he  would  be  called  upon  to  perform,  or  warn  him  of  the  danger 
attending  its  performance.  McLain  reported  to  Williams  for  duty  and 
was  assigned  to  work  trucking  oil  cake  to  the  crusher,  which  was  a  ma- 
chine for  grinding  cake.  The  crusher  was  fed  by  another  employe  by 
placing  the  cake  into  the  hopper  and  pressing  the  same  against  the  cylin- 
ders which  broke  the  cake  into  small  pieces.  The  pieces  fell  into  a  re- 
ceptacle under  the  crusher,  where  they  were  taken  up  by  cups  fastened 
onto  a  revolving  belt  which  passed  from  under  the  machine  into  an  up- 
right frame,  the  pieces  of  cake  being  in  this  way  carried  overhead  where 
they  were  subjected  to  other  processes.  The  frame  ^rose  near  the 
crusher  and  was  open  on  the  side  immediately  opposite  the  crusher. 
Sometimes  the  elevator  would  choke  up,  and  cease  to  perform  the  service 
for  which  it  was  intended.  When  this  occurred,  Williams  would  call 
upon  any  or  all  of  the  hands  in  the  room,  as  he  might  see  proper,  to  as- 
sist in  unchoking  the  elevator.     The  evidence  is  conflicting  as  to  whether 
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McLain  had  ever  assisted  in  this  work  prior  to  the  time  he  was  injured. 
On  the  7th  day  of  February,  1900,  after  McLain  had  been  at  work  about 
a  week,  the  elevator  became  clogged,  and  Williams  called  on  all  the 
hands  in  the  room,  five  in  number  including  himself  and  McLain,  to 
assist  in  putting  it  into  operation  again.  Williams  directed  McLean  to 
get  up  on  the  crusher  and  put  one  foot  on  one  of  the  cups  fastened  to 
the  elevator  belt,  and  press  it  down.  McLain  thereupon  got  up  on  the 
hopper  of  the  crusher  and,  standing  with  one  foot  on  the  rim  of  the  hop- 
per, put  the  other  foot  on  one  of  the  elevator  cups  and  attempted  to  press 
the  cup  down,  when  he  lost  his  balance  and  fell.  The  crusher  had  not 
been' stopped,  but  it  was  not  then  being  fed.  McLain's  foot  slipped  from 
the  rim  of  the  hopper  into  the  hopper  and  between  the  cylinders,  where  it 
was  so  badly  mangled  as  to  necessitate  amputation.  There  was  a  shoul- 
der to  the  crusher,  upon  which  Williams  says  he  intended  McLain  to 
stand,  but  McLain  says  that  he  did  not  know  the  shoulder  was  there, 
as  it  was  covered  up  with  partially  crushed  cake.  McLain  was  not 
warned  by  Williams  or  anyone  else  of  the  hazard  of  the  act  he  was  doing 
when  injured.  He  knew  that  the  cylinders  were  in  the  crusher  and  that 
they  were  in  motion  when  he  got  up  on  the  hopper.  He  knew  that  if 
his  foot  slipped  into  the  hopper  it  would  be  caught  between  the  cylin- 
ders and  badly  hurt.  He  fed  the  crusher  five  or  six  hours  during  the 
week  he  worked  in  the  mealroom.  The  rest  of  the  time  he  was  engaged 
in  trucking  cake. 

A  suit  for  damages  brought  by  McLain  against  the  company  on  ac- 
count of  his  injuries  resulted  in  a  verdict  and  judgment  in  his  favor  for 
$6000. 

1.  Under  the  first  assignment  of  error  appellant  complains  of  the 
action  of  the  trial  court  in  charging  the  jury  that  the  servant  assumes 
the  risks  ordinarily  incident  to  the  business  in  which  he  is  engaged,  and 
in  refusing  a  special  charge  which  contained  a  statement  of  the  rule  that 
the  master  may  conduct  his  business  as  he  pleases,  and  if  the  servant 
knows  or  ought  to  know  how  the  business  is  actually  carried  on,  he  as- 
sumes the  extraordinary  hazards  arising  from  the  maimer  in  which  the 
business  is  conducted.  The  evidence  herein  shows  that  the  elevator 
frequently  became  choked,  and  that  it  was  the  duty  of  the  hands  in  the 
mealroom,  working  under  the  direction  of  the  foreman,  Williams,  to 
remove  the  obstruction  and  put  the  elevator  in  operation  again.  It 
was  not  shown  whether  appellant  had  adopted  any  rules  for  doing  the 
work,  but  it  seems  that  it  was  done  in  such  a  manner  as  the  foreman 
saw  fit  to  direct,  and  that  he  had  authority  to  act  as  he  pleased  in  this 
regard.  It  does  not  appear  that  he  had  any  rule  in  respect  to  the  par- 
ticular work  appellee  was  doing  when  injured.  It  was  not  shown  that 
on  any  other  occasion  an  employe  in  the  mealroom  was  required  to  move 
the  elevator  belt  with  his  foot.  The  court  did  not  submit  any  theory 
of  the  case  authorizing  the  jury  to  consider  the  failure  of  appellant  to- 
have  its  business  conducted  according  to  safe  rules  as  an  element  of  lia- 
bility.    It  was  unnecessary,  in  this  state  of  the  case,  to  give  the  special 
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charge.  If  appellee  knew^  or  should  have  known^  the  peril  of  the  act 
he  was  called  upon  to  perform,  he  assuxued  the  risk,  and  could  not  re* 
cover.  This  rule  was  given  in  charge  to  the  jury,  and,  under  the  in- 
struction, it  was  immaterial  whether  appellant's  business  was  usually 
carried  on  according  to  safe  rules  or  in  a  more  hazardous  manner.  The 
jury  was  informed  by  the  charge  that,  in  any  case,  appellee  assumed 
the  actual  risks  incident  to  his  emplojrment  of  which  he  knew  or  ought 
to  have  known.  Appellant's  method  of  doing  business  was  not  involved 
in  the  decision  of  the  case.  If  a  recovery  had  been  sought  on  the  ground 
that  appellee's  injury  was  occasioned  by  the  failure  of  appellant  to  have 
safe  rules  for  the  conduct  of  its  business  and  that  issue  has  been  sub- 
mitted to  the  jury,  then  the  rule  invoked  would  have  been  pertinent. 
Such  is  not  the  case,  however,  and  the  trial  court  did  not  err  in  refusing 
to  give  the  special  charge. 

2.  The  court  charged  the  jury  that  the  servant  did  not  assume  any 
risk  arising  from  the  negligence  of  the  master,  and,  in  submitting  ap- 
pellee's theory  of  the  case,  further  instructed  the  jury  that  if  appellee 
was  ordered  to  get  on  the  crusher  while  it  was  running,  and  his  position 
was  dangerous  and  he  was  not  warned  of  the  danger,  and  if  the  failure 
to  warn,  and  the  giving  of  the  order,  and  the  failure  to  stop  the  ma- 
chinery was  negligence  on  the  part  of  appellant,  then  the  appellee  was 
(other  facts  concurring)  entitled  to  recover.  Appellant  requested  a 
special  charge,  which  was  refused,  that  if  in  the  ordinary  use  of  the  ele- 
vator it  would  become  clogged  and  temporarily  stopped,  and  if  in  such 
case  it  was  the  duty  of  all  the  employes  in  the  mealroom  to  work  to- 
gether to  overcome  the  stoppage,  and  that  such  work  required  no  special 
skill,  and  Williams  had  power  to  direct  his  coemployes  in-  respect  to 
their  common  work,  but  had  no  authority  to  employ  or  discharge  them, 
and  if  the  employes  were  working  together  at  the  time  of  the  accident 
to  overcome  a  temporary  stoppage  of  the  elevator,  and  if  Williams  gave 
a  direction  to  appellee  with  which  he  attempted  to  comply,  and  if  the 
giving  of  such  direction  was  negligence  on  the  part  of  Williams  by  rea- 
son of  which  appellee  was  injured,  then  appellee  could  not  recover.  Ap- 
pellant complains  of  these  things  under  the  first  and  fifth  assignments 
of  error,  and  insists  that  Williams  was  the  fellow-servant  of  appellee  and 
that  it  is  not  chargeable  with  his  negligence.  Appellee  denies  that 
the  principle  contended  for  by  appellant  is  applicable  to  this  case,  for 
the  reason  that  the  duty  of  the  master  rested  upon  Williams  in  respect  to 
the  matters  complained  of,  and  that  he  was,  as  to  such  matters,  a  vice- 
principal  aiid  not  a  fellow-servant.  The  absence  of  the  master  from 
the  place  where  the  servant  is  at  work  will  not  absolve  the  master  from 
any  duty  ovring  by  him  to  the  servant  in  respect  to  such  work.  Appel- 
lant can  not  escape  responsibility  for  any  dereliction  of.  duty  for  the  rea- 
son that  it  was  not  present,  by  a  formally  constituted  agent,  at  the  time 
of  the  accident,  and  that  it  had  not  specially  delegated  to  Williams  the 
performance  of  the  duty.    When  appellant  employed  appellee,  knowing 
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him  to  be  a  minor  and  inexperienced,  it  owed  to  him  the  duty  of  assign- 
ing him  to  work,  and  of  giving  to  him  such  instruction  and  warning  as 
to  the  best  and  safest  way  of  doing  the  work  as  an  ordinarily  prudent 
person  would  have  given  a  servant  of  like  discretion  and  capacity. 
When  it  failed  to  do  this,  and  put  appellee  under  the  control  of  Wil- 
liams, and  gave  Williams  authority  to  employ  appellee  at  such  work 
as  he  saw  fit,  and  to  direct  him  in  the  maimer  of  doing  the  work,  Wil- 
liams became  the  representative  of  appellant  as  to  all  duties  which  ap- 
pellant owed  to  appellee  concerning  the  work  required  of  him.  As  such 
representative,  the  duty  of  the  master  rested  upon  him  not  to  engage  the 
subordinate  servant  in  any  unnecessarily  hazardous  work,  and  to  give 
him  prober  instruction  and  warning  as  to  the  duties  and  dangers  of 
his  position.  Negligence  on  the  part  of  Williams  in  these  respects  would 
be  the  negligence  of  appellant,  and  the  trial  court  did  not  err  in  so  in- 
structing the  jujry.  Newbury  v.  Mfg.  Co.,  62  Am.  St.  Rep.  (Iowa), 
582;  Hayes  v.  Colchester  Mills,  60  Am.  St.  Eep.  (Vt),  915;  Foley  v. 
Horseshoe  Co.,  56  Am.  St.  Rep.  (Cal.),  87. 

3.  In  this  connection  we  will  consider  the  third  assignment  of  error, 
which  complains  of  that  part  of  the  charge  of  the  court  wherein  the  law 
is  stated  governing  the  case  of  an  unwarned  minor  employe  who  is 
directed  to  do  work  outside  of  the  employment  for  which  he  is  engaged, 
and  more  dangerous  in  character  than  the  work  he  is  employed  to  do. 
The  objection  to  the  charge  is  that  the  evidence  does  not  raise  such 
issue.  The  charge  complained  of  is  simply  an  abstract  statement  of 
the  law,  and,  in  stating  the  conditions  upon  which  a  recovery  by  appel- 
lee was  authorized,  the  court  omitted  all  reference  to  the  principle  ob- 
jected to.  'It  would  seem,  therefore,  that  the  charge  in  question  could 
not  have  influenced  the  finding  of  the  jury.  Moreover,  the  charge  sim- 
ply declares  it  to  be  the  duty  of  the  master,  who  puts  the  inexperienced 
minor  to  work  at  an  employment  more  dangerous  than  that  for  which 
he  was  engaged,  to  warn  the  servant  of  the  hazard  he  is  called  upon  to 
encounter.  The  duty  to  warn  such  servant  of  the  dangers  to  which  he 
is  exposed  exists  in  all  cases  when  the  service  is  perilous,  no  matter 
whether  the  work  done  is  in  the  scope  of  his  employment  or  not;  and 
the  charge  does  not,  therefore,  impose  too  great  a  burden  upon  appel- 
lant. Besides,  the  reason  for  the  rule  stated  in  the  charge  was,  in  some 
degree,  applicable  to  this  case,  even  if  the  rule  itself,  strictly  speaking, 
was  not.  According  to  the  manner  in  which  the  business  was  conducted, 
it  was  the  duty  of  the  hands  in  the  mealroom  to  assist  in  unchoking  the 
elevator.  But  appellee  can  not  be  said  to  have  assumed  such  duty  until 
he  was  informed  that  it  was  embraced  within  his  employment.  For  a 
time,  at  least,  it  must  have  appeared  to  him  that  he  was  employed  only 
to  truck  cake,  and  when  additional  and  more  dangerous  duties  were 
assigned  to  him,  the  same  were  outside  the  apparent  scope  of  his  em- 
ployment and  as  much  reason  existed  for  warning  him  of  the  extraordi- 
nary hazard  as  if  the  new  duties  had  been,  in  fact,  outside  the  work  he 
was  employed  to  do. 
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4.  Under  the  first  and  second  assignments  of  error  appellant  pre- 
sents the  proposition,  based  upon  refused  charges,  that  it  was  the  duty 
of  appellee  to  ascertain  whether  any  and  what  dangers  were  incident 
to  his  employment,  and  that  he  should  be  held  to  have  known  such  dan- 
gers as  ordinary  care  would  have  disclosed.  It  may  be  conceded  as  a 
general  proposition,  that  even  an  unwarned  minor  servant  should  use 
ordinary  care  to  learn  the  duties  of  his  employment,  and  the  safest  way 
of  performing  the  same.  The  evidence,  in  this  case,  however,  does  not 
suggest  the  theory  that  appellee  failed  to  use  such  care.  He  was  not 
only  inexperienced  in  such  work,  but  he  had  never  before  been  called 
on  to  perform  the  service  he  was  engaged  in  at  the  time  of  the  accident. 
There  is  nothing  in  the  record  to  show  that  he  had,  prior  to  that  time, 
had  any  occasion  to  consider  whether  the  act  he  was  doing  when  injured 
was  dangerous,  or  what  was  the  best  and  safest  manner  of  doing  it. 
He  was  suddenly  called  on  to  perform  a  duty  outside  the  scope  of  his 
regular  work,  and  can  not  be  held  guilty  of  want  of  care  in  not  having 
theretofore  acquainted  himself  with  the  hazards  attending  the  perform- 
ance of  such  duty. .  While  there  is  evidence  to  the  effect  that  he  had 
once  before  assisted  in  unchoking  the  elevator,  he  was  not  then  engaged 
in  working  with  the  belt,  and  appears  to  have  had  no  reason  to  investi- 
gate and  determine  whether  it  was  proper  and  safe  for  one  standing 
on  the  crusher  to  undertake  to  move  the  belt  with  his  foot.  Why  should 
he  make  an  examination  as  to  the  proper  means  of  unchoking  the  eleva- 
tor? What  was  the  best  method  of  doing  so  was  a  question  which  ap- 
pellant had  put  Williams  there  to  decide.  Appellee  was  vested  with 
no  discretion  either  as  to  the  general  manner  in  which  the  work  should 
be  done  or  as  to  his  share  in  it.  Williams  had  sole  authority  in  the 
premises,  and  appellee  was  not  bound  to  make  investigation  to  the  end 
that  he  might  set  up  his  judgment  against  that  of  his  superior.  Wil- 
Uams,  being  placed  in  authority  by  appellant,  was  presumably  expe- 
rienced, careful,  and  competent.  Appellee  had  been  directed  to  obey 
orders,  and  was  not  obliged  to  anticipate  what  orders  would  be  given 
him,  and  learn  in  advance  whether  he  could  safely  comply  with  them. 
Before  Williams  ordered  appellee  to  get  on  the  crusher,  he  had  no  rea- 
son to  expect  such  a  service  would  be  required  of  him  and  no  occasion 
to  inquire  as  to  the  safety  or  propriety  of  such  an  act.  These  facts 
would  not  relieve  him  from  the  duty  to  exercise  ordinary  care  for  his 
own  safety  in  executing  the  order,  and  he  was  also  bound  to  give  the 
order  such  consideration,  as  regarded  its  prudence,  as  the  opportunities 
of  the  situation  afforded,  and  the  surrounding  circumstances  demanded. 
If  he  was  not  at  fault  in  these  respects  the  measure  of  his  duty  was 
filled,  and  he  was  not  chargeable  with  negligence  in  not  having  learned 
the  duties  of  his  position  better,  or  in  not  having  anticipated  the  services 
he  would  be  called  on  to  perform  and  discovered  the  dangers  to  which 
he  would  be  exposed  in  performing  them.  The  court,  at  the  request  of 
appellant,  instructed  the  jury  that  even  a  minor  assumes  the  ordinary 
dangers  and  risks  of  his  occupation,  which  he  actually  knows  and  ap- 
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preciates^  or  which  are  so  apparent  that  one  of  his  age  and  capacity 
would  under  like  circumstances  know  and  appreciate^  and  that  even 
though  the  jury  believed  that  appellee  was  not  warned  of  the  dangers 
of  his  employment,  yet  if  he  obtained  a  knowledge  of  the  dangers  to 
which  he  was  subjected  from  other  sources,  or  from  his  own  observation, 
or  in  the  exercise  of  ordinary  care,  his  age  and  capacity  considered,  he 
should  have  known  the  danger  to  which  he  subjected  himself,  then  he 
was  not  entitled  to  recover.  This  charge  presented  the  duty  of  appellee 
in  respect  to  the  care  required  of  him  as  fully  as  was  necessary  under  the 
evidence.  Neither  is  this  charge  in  conflict  with  the  main  charge, 
wherein  it  is  stated  that  appellee  assumed  the  risks  which  were  known 
to  him,  or  which  were  patent  and  obvious. 

5.  Under  the  fourtii  assignment  of  error  appellant  complains  that 
the  court,  in  the  main  charge,  confused  the  defenses  of  assumed  risk  and 
contributory  negligence,  and  in  effect  submitted  only  the  latter  issue. 
Conceding  that  the  criticism  is  just,  the  omission  was  cured  by  the  giving 
of  the  special  charge  set  out  above. 

6.  Under  the  sixth  assignment  of  error  appellant  contends  that  the 
verdict  was  not  warranted  by  the  evidence.  It  was  shown  beyond  con- 
troversy that  appellant  employed  appellee,  an  inexperienced  minor,  and, 
with  knowledge  of  his  minority  and  inexperience,  required  him,  with- 
out instruction  or  warning,  to  engage  in  a  dangerous  service,  in  which 
he  was  injured.  That  appellant  was  negligent  is  clear,  and  the  accident 
must  be  attributed  to  such  negligence,  unless  appellee  failed  to  use 
ordinary  care  for  his  own  safety  in  executing  the  order  of  Williams, 
or  unless  the  danger  of  attempting  to  obey  the  order  was  such  that  he 
ought  to  have  refused  to  perform  it.  The  real  issue  of  fact  in  the 
case  is  whether  appellee,  knowing  as  he  did  the  conditions  which  made 
the  act  he  was  doing  dangerous,  ought  to  have  had  sufficient  discretion 
to  realize  and  appreciate  the  danger.  In  view  not  only  of  his  lack  of 
experience  and  immaturity  of  judgment,  but  also  of  the  fact  that  he 
was  working  under  the  immediate  direction  of  the  foreman  and  had 
little  or  no  opportunity  for  consideration  of  the  act,  we  think  the  verdict 
should  be  sustained.    The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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Texas  Midland  Bailroad  v.  Mrs.  C.  Terry. 

Decided  November  9,  1901. 

1.— Carxier  of  Pasaengen^Negligjence— Setting  PMsengjei  Off  at  Wrong  Station. 
Evidence  in  an  action  by  a  passenger  for  being  negligently  set  off  at  the 
wrong  station,  held  insufficient  to  warrant  a  verdict  for  plaintiff  who,  because 
of  defective  hearings  mistook  the  station  when  its  name  was  properly  called, — 
the  train  porter,  who  did  not  know  her  destination,  merely  assisting  her  to 
alight. 

1— Same— Passenger  with  Defective  Hearing— Degree  of  Caie. 

Where  a  passenger  is  subject  to  a  physical  infirmity,  such  as  hardness  of 
hearing,  it  is  only  where  this  is  known  to  carrier  or  its  servants  in  charge  of 
the  train  that  such  passenger  is  entitled  to  a  greater  degree  of  care  and  attention 
than  those  not  so  affected. 

S.— Same— Charge  Held  Confusing. 

A  charge  in  such  action,  that  if  defendant's  porter  knew  plaintiff's  destina- 
tion, and  in  the  exercise  of  ordinary  care  assisted  her  to  alight  at  her  request, 
to  find  for  defendant,  was  confusing  and  misleading  because,  as  plaintiff  was  not 
injured  in  alighting,  the  qualifying  clause  as  to  the  "exercise  of  ordinary  care" 
by  the  porter  might  be  understo^  as  intended  to  charge  that  he  was  to  use 
ordinary  care  in  Erecting  plaintiff  to  alight,  which  was  not  part  of  his  duty. 

4.— Same— Evidence— Duties  of  Train  Porter. 

As  tending  to  support  the  defendant  company's  contention  that  its  porter 
did  not  invite  plaintiff  to  alight,  evidence  was  admissible  to  show  what  were  the 
duties  of  the  porter,  and  that  it  was  not  his  duty  to  know  the  destination  of 
passengers  and  to  inform  them  of  their  arrival  there. 

Error  from  Hunt.    Tried  below  before  Hon.  E.  D.  Thompson. 

Chas.  W.  Ogden  and  A.  H.  Dashiel,  for  plaintiff  in  error. 

Robert  H.  Spearman  and  T.  F.  Ragsdale,  for  defendant  in  error. 

BOOKHOTJT,  Associate  Justice. — ^Mre.  Catherine  Terry,  defend- 
ant in  error,  sned  the  Texas  Midland  Railroad  in  the  County  Court  of 
Hunt  Coun^  for  the  sum  of  $1000,  alleging  that  she  purchased  a  ticket 
at  Cooper,  Texas,  on  the  2l8t  day  of  December,  1899,  to  Greenvile, 
Texas,  but  her  place  of  final  destination  was  in  the  country  a  few  miles 
from  Celeste,  in  Hunt  County,  Texas;  that  she  had  arranged  for  her 
grandson  to  meet  her  at  the  depot  at  Greenville  and  to  put  her  on  board 
the  train  for  Celeste,  and  when  the  train  arrived  at  Commerce,  Texas, 
a  station  between  Cooper  and  Greenville,  she  was  negligently  put  off 
the  train  by  the  servants  of  plaintiff  in  error ;  that  she  was  in  a  strange 
place  among  strangers,  and  had  no  place  to  go,  and  she  was  obliged 
to  stay  all  night ;  that  the  depot  was  improperly  heated  and  lighted,  and 
in  seeking  a  place  to  stay  for  the  night  she  had  to  go  out  in  the  rain, 
and  her  clothing  got  damp  and  wet,  and  she  was  compelled  to  sleep  in 
damp  clothing;  and  when  she  went  to  Greenville  the  next  day  her 
grandson  failed  to  meet  her  there,  having  expected  her  the  day  before; 
that  she  was  bound  to  go  alone  to  the  train  that  was  to  take  her  to  Ce- 
leste.   She  alleged  furthermore  that  she  was  ignorant  of  the  country 
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through  which  she  traveled;  that  she  did  not  know  the  names  of  the  sta- 
tions, etc.;  that  she  was  made  sick,  suffered  physical  and  mental  an- 
guish, etc. 

The  plaintiff  in  error,  who  was  defendant  below,  excepted  to  so  much 
of  the  pleading  as  alleged  that  she  was  ignorant  of  the  country,  etc., 
and  after  a  general  denial  it  pleaded:  (1)  Contributory  negligence^ 
(2)  That  the  station  of  Commerce  was  distinctly  announced,  and 
could  have  been  reasonably  heard,  and  that  the  cause  of  her  disembark- 
ing was  her  carelessness  in  listening  and  looking  and  the  defect  in  her 
hearing.  (3)  That  the  plaintiff  was  treated  kindly  and  politely  by  the 
employes  of  the  defendant  while  at  Commerce ;  was  given  a  ticket  from 
Commerce  to  Greenville,  and  that  if  she  suffered  any  inconvenience  and 
discomfort  it  was  because  she  chose,  voluntarily,  to  remain  and  not  ac- 
cept the  offers  for  her  care  and  comfort  made  by  the  employes  of  the 
defendant.  (4)  That  it  is  the  duty  of  the  conductor  and  brakeman 
to  announce  the  arrival  at  stations,  and  the  duty  of  the  porter,  when 
requested  by  the  conductor  or  the  passengers,  to  assist  in  carrying  their 
baggage,  and  that  the  plaintiff  requested  the  porter  to  assist  her  at  Com- 
merce. The  court  overruled  the  special  exceptions.  A  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $200.  A  motion 
for  a  new  trial  by  the  defendant  was  overruled,  and  notice  of  appeal 
given. 

Opinion. — 1.  Plaintiff  in  error  complains  of  the  verdict  of  the  jury 
as  being  unsupported  by  the  evidence,  in  that  the  evidence  shows  that 
the  name  of  the  station.  Commerce,  was  clearly  and  distinctly  announced 
by  the  train  porter,  and  that  the  reason  Mrs.  Terry  did  not  hear  the 
same  was  because  her  hearing  was  defective,  which  fact  was  unknown  to 
the  train  porter  and  the  conductor.  Ordinarily  the  duty  of  the  carrier 
to  the  passenger,  in  respect  to  giving  notice  of  the  arrival  of  its  trains 
at  the  stations  upon  its  line,  is  performed  when  the  carrier  has  caused 
the  name  of  the  station  to  be  distinctly  and  audibly  announced  in  each 
car,  and  given  those  desiring  to  leave  the  train  reasonable  time  and  op- 
portimity  to  alight  therefrom.  Hutch,  on  Carr.,  sec.,  614.  The  uncontro- 
verted  evidence  in  this  case  shows  that  the  name  of  the  station.  Com- 
merce, was  distinctly  announced  twice,  by  the  train  porter,  in  the  car  in 
which  Mrs.  Terry  was  riding  as  it  approached  that  station.  When  he 
made  the  first  announcement  he  was  close  to  the  seat  in  which  she  was 
sitting. 

The  evidence  further  shows  that  her  hearing  was  defective,  which  fact 
was  unknown  to  the  conductor  and  train  porter.  Mrs.  Terry  testified 
"that  when  the  porter  came  through  the  car  he  took  up  her  grip  and  told 
her  to  sit  there  until  the  train  stopped."  (This  statement  was  disputed 
by  the  porter.)  She  further  testified,  that  "when  the  train  stopped  he 
deposited  the  grip  on  the  ground,  and  she  got  off  the  train."  She  sup- 
posed that  she  was  in  Greenville,  which  was  her  destination. 

It  must  be  inferred  that  had  Mrs.  Terry  not  been  laboring  under  the 
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disability  of  defective  hearing  she  would  have  heard  the  name  of  the 
station  when  annoiinced  by  the  porter,  and  have  known  it  was  not  the 
place  of  her  destination.  She  knew  that  her  destination  was  Green- 
ville, and  not  Commerce.  The  porter  did  not  know  her  destination. 
He  had  the  right  to  presume  that  she  heard  the  name  of  the  station 
announced,  and  was  acting  upon  such  annoimcement.  If  she  was  suf- 
fering from  some  physical  disability  which  increased  the  hazard  of 
traveling,  and  this  was  known  to  the  train  porter,  or  any  other  of  the 
igents  of  the  carrier  in  charge  of  the  train,  then  a  greater  degree  of  care 
and  attention  was  due  her  than  to  those  in  good  health  and  not  so  af- 
flicted.    Hutch,  on  Carr.,  sec.  670. 

The  evidence  is  untroverted  that  neither  the  conductor  nor  any  of 
the  agents  of  the  carrier  had  any  knowledge  of  Mrs.  Terry^s  defect  of 
hearing.  The  evidence  does  not  show  that  her  appearance  indicated 
any  physical  infirmity  on  her  part.  Her  son-in-law  had  purchased  a 
ticket  for  her  at  Cooper,  Delta  County,  to  Greenville,  Texas,  over  de- 
fendant's road,  and  had  assisted  her  on  the  train.  He  did  not  inform 
the  conductor  or  any  of  the  company's  employes  that  her  hearing  was 
bad,  or  indicate  that  she  was  in  need  of  assistance  in  traveling.  Such 
being  the  condition  of  the  record,  the  company  owed  her  no  greater  duty 
than  it  was  required  to  give  to  aged  persons.  When  the  company  caused 
the  name  of  the  station  to  be  announced  clearly  and  distinctly  in  the 
car  in  which  Mrs.  Terry  was  riding,  and,  as  disclosed  by  the  evidence, 
in  the  immediate  vicinity  of  where  she  was  sitting,  it  performed  its  duty 
towards  her.  Her  geting  off  the  car  was  a  mistake  resulting  from  her 
not  hearing  the  station  announced.  This  mistake  was  the  result  of 
a  disability  of  which  the  defendant  had  no  notice.  The  disability  did 
not  affect  her  movements.  She  did  get  off  the  car  without  assistance, 
and  was  not  injured  in  getting  off.  The  conductor  did  not  know  that 
she  got  off  t^t  Commerce,  and  did  not  tell  the  porter  to  take  her  grip 
off  the  car.  We  conclude  that,  under  the  evidence  contained  in  the 
record,  the  above  assignment  is  well  taken.  In  support  of  the  views 
above  announced,  see  Beauchamp  v.  Railway,  56  Texas,  249 ;  Railway  v. 
McCullough,  33  S.  W.  Rep.,  285 ;  Railway  v.  Miles,  20  Texas  Civ.  App., 
570. 

2.  It  is  contended  that  the  court  erred  in  the  following  clause  of  the 
charge:  "Or  if  the  jury  believes  from  the  evidence  that  the  defend- 
ant's porter  did  know  plaintiff's  destination,  and  that  plaintiff  re- 
quested said  porter,  by  word  or  act,  to  assist  her  to  alight  from  said 
train  at  Commerce,  and  that  he  did  so  assist  her,  and  that  in  so  doing 
he  was  in  the  exercise  of  ordinary  care,  then  the  plaintiff  would  not  be 
entitled  to  recover,  and  you  should  find  for  the  defendant."  And 
again:  "And  that  she  requested  the  defendant's  porter  to  assist  her  to 
alight  at  Commerce,  and  that  said  porter,  while  in  the  exercise  of  ordi- 
nary care,  did  assist  plaintiff  to  alight  at  Commerce,  then  you  will  find 
for  the  defendant."  This  charge  is  confusing  and  misleading  in  using 
the  qualifying  words,  "that  in  so  doing  he  was  in  the  exercise  of  ordi- 
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nary  care/'  Mrs.  Terry  was  not  injured  in  alighting  from  the  train. 
If  it  was  intended  to  charge  that  the  poster  was  to  use  ordinary  care  in 
directing  her  to  alight,  it  was  error,  since  he,  having  announced  the 
name  of  the  station  in  a  distinct  and  audible  voice  in  the  car  in  which 
Mrs.  Terry  was  riding,  was  not  required  to  go  further  and  inquire  if  that 
was  the  station  of  her  destination  and  assist  her  to  alight,  unless  she 
requested  him  to  do  so,  or  imless  he  knew,  or  it  was  apparent,  that  she 
was  suffering  from  a  defect  of  hearing. 

3.  Complaint  is  made  of  the  action  of  the  court  in  excluding  the 
evidence  of  the  witnesses,  John  Emmert  and  John  Cooper,  to  prove  that 
the  duties  of  the  porter,  John  Cooper,  were  to  announce  the  names  of 
the  stations  along  the  road  and  to  assist  passengers  at  the  steps  of  the 
platform  on  entering  and  leaving  the  coaches,  and  that  the  porter  would 
not  know  the  destination  of  passengers  unless  informed  by  the  passen- 
gers, and  that  it  was  not  the  duty  of  the  porter  to  inform  the  passengers 
the  place  they  were  to  get  off,  and  that  the  porter  would  only  take  the 
baggage  of  the  passenger  off  the  train,  or  inform  any  particular  passenger 
of  the  arrival  of  the  train  at  any  particular  place,  when  so  requested  by 
the  passenger  and  informed  by  the  passenger  of  the  place  he  desired  to 
get  off.  This  evidence  was  admissible.  It  was  a  circumstance  tending 
to  support  the  contention  that  the  porter  did  not  invite  plaintiff  to  get 
off  the  train  at  Commerce. 

We  do  not  deem  it  necessary  tq  discuss  the  other  assignments  of  error 
in  detail.  No  reversible  error  is  shown  in  any  of  the  assignments  not 
discussed.    The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Eailway  Company  v. 
P.  E.  Miller  et  al. 

Decided  November  9,  1901. 

1.— Joinder  of  Parties  and  Causes  of  Action— Claim  for  Property  Destrosred. 

Where  the  owner  of  cotton  and  an  insurance  company  joined  in  an  action 
against  a  railroad  company  for  the  value  of  the  cotton,  which  had  been  de- 
stroyed by  fire  while  in  defendant's  possession,  the  insurance  company  claiming 
an  interest  in  the  amount  recoverable  under  an  assignment  by  the  owner  of  his 
claim  to  the  extent  of  the  insurance  paid,  there  was  no  misjoiner  of  causes  of 
action  or  of  parties. 

8.— Railroad  Company— Fire — Spark-Arrestenh—Charge. 

In  an  action  against  a  railroad  company  for  the  value  of  cotton  destroyed 
by  fire  from  its  engines,  a  charge  to  the  effect  that  defendant  was  bound  to  use 
the  ''best  approved  appliances"  for  preventing  the  escape  of  sparks  from  its 
engines  was  not  critically  correct;  yet  the  giving  of  such  charge  was  harmless 
error  where  defendant  proved  that  its  engine  was  equipped  with  the  best  ap- 
pliances in  use,  and  plaintiff  made  no  attempt  to  show  that  there  were  other  ap- 
pliances having  the  approval  of  scientific  authority. 

3. — Same — Prima  Fade  Case — Charge. 

Plaintiff  having  proved  that  the  fire  was  caused  by  sparks  from  defendant's 
engine,  and  defendant  having  shown  that  its  engine  was  equipped  with  a  proper 
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spark-arrester,  but  without  proving  the  condition  of  the  arrester  at  the  time  of 
the  fire,  or  that  the  engine  was  properly  handled,  the  prima  facie  case  of 
plaintiff  was  unrebutted,  and  there  was  no  reversible  error  m  the  failure  of  the 
court  to  give  an  instruction  to  the  effect  that  defendant  was  bound  to  use  only 
ordinary  care  in  keeping  its  arresters  in  good  order  and  was  not  bound  absolutely 
to  maintain  them  in  such  condition. 

4.— Same — Negligence — Selection  of  Competent  Servants. 

A  railway  company  is  liable  for  the  negligence  of  its  servants  operating  its 
engines,  even  though  it  has  exercised  ordinary  care  in  appointing  them. 

5.— Same--Biirden  of  Proof. 

Where  plaintiff's  evidence  showed  that  the  fire  which  destroyed  the  cotton 
was  from  sparks  escaping  from  defendant's  engine,  a  prima  facie,  case  was  made, 
and  the  burden  was  shifted  to  the  defendant  to  show  that  its  engine  was  prop- 
erly equipped  and  operated;  and  hence  a  charge  that  the  burden  was  on  plaintiff 
to  show  that  the  cotton  was  destroyed  by  fire  set  from  the  engine,  and  originat- 
ing through  defendant's  negligence,  although  a  correct  proposition,  would  have 
been  misleading  as  to  the  burden  of  proof,  and  was  therefore  properly  refused. 

6.— Same— Building  House  Near  Railroad  Track— Negligence. 

The  owner  of  a  lot  is  not  guilty  of  negligence  in  building  a  house  thereon 
and  storing  goods  in  it,  although  it  be  in  close  proximity  to  a  railroad  track 
where  engines  are  constantly  passing. 

7.— Same— Evidence— Inspection  of  Engine. 

Testimony  of  a  foreman  in  charge  of  the  company's  inspectors  of  engines 
that  the  record  of  inspections  kept  by  him  showed  that  the  spark-arrester  of  the 
particular  engine  was  in  good  condition  was  properly  excluded  where  it  was 
shown  that  he  made  the  entry  from  a  report  handed  him  by  a  boiler  maker,  and 
it  did  not  appear  where  the  latter  got  it,  or  who  made  the  inspection,  or  that 
the  foreman  ever  saw  the  engine,  and  the  non-production  of  the  better  evidence 
was  not  accounted  for. 

Appeal  from  Henderson.    Tried  below  before  Hon.  Jno.  Young  (Jooch. 

Frasij  Nehlett  &  Blanding,  for  appellant. 

Richardson  &  Wathins,  for  appellees. 

TEMPLETON,  Absooiatb  Justice. — P.  E.  Miller  owned  a  house 
which  was  situated  on  a  lot  adjacent  to  the  cotton  platform  of  appellant 
at  its  depot  at  Athens.  On  November  7,  1898,  sparks  escaped  from  one 
of  appellant's  engines  and  set  fire  to  cotton  on  the  platform,  and  the 
fire  spread  to  and  consumed  Miller's  house  and  a  stock  of  goods  belong- 
ing to  him,  and  contained  in  the  house.  The  greater  part  of  the  prop- 
erty destroyed  was  insured  by  the  Home  Insurance  Company,  and  on 
January  30,  1899,  the  insurance  company  adjusted  the  loss  with  Miller, 
paying  him  on  account  thereof  the  sum  of  $705.28 ;  and  Miller  assigned 
to  the  insurance  company  his  claim  against  appellant  growing  out  of 
the  destruction  of  his  property  through  the  alleged  negligence  of  ap- 
pellant, to  the  extent  of  the  sum  so  paid  to  him  by  the  insurance  com- 
pany. On  August  23,  1899,  Miller  sued  appellant  for  the  damages 
occasioned  by  the  fire,  placing  the  amount  of  his  damages  at  the  value 
of  the  j)roperty  destroyed.  On  May  17,  1900,  the  insurance  company 
intervened  in  the  suit,  and  asserted  an  interest  in  the  damages  which 
might  be  recovered,  to  the  extent  of  the  sum  it  had  paid  to  Miller.    On 
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September  6,  1900,  Miller  and  the  insurance  company  joined  in  an 
amended  petition,  and  together  sought  judgment  against  appellant  for 
the  value  of  the  destroyed  property;  the  interest  of  the  insurance  com- 
pany in  the  alleged  cause  of  action  being  stated  as  claimed  by  it  in  its 
plea  of  intervention.  They  obtained  judgment  for  $2198,  of  which  sum 
$705.28  was  awarded  to  the  insurance  company,  and  the  remainder  to 
Miller. 

The  demurrer  of  appellant  to  the  effect  that  the  petition  showed  a 
misjoinder  of  parties  plaintiff  and  causes  of  action  was  properly  over- 
ruled. A  single  cause  of  action  was  sued  on,  namely,  that  arising  out 
of  the  destruction  by  fire,  through  the  alleged  negligence  of  appellant, 
of  the  property  in  question.  An  interest  in  the  entire  cause  of  action 
appears  to  have  been  assigned  to  the  insurance  company,  and  it  was 
entitled  to  sue  thereon.  Houston  Direct  Nav.  Co.  v.  Insurance  Co., 
31  S.  W.  Sep.,  560.  Surely,  appellant  can  not  complain  because  Miller 
and  the  insurance  company,  owning,  as  they  did,  the  entire  cause  of 
action,  joined  in  a  suit  thereon,  and  did  not  subject  it  to  the  unneces- 
sary expense  and  trouble  of  double  litigation.  The  insurance  company 
undoubtedly  had  the  right  to  make  itself  a  party  to  the  suit  and  set 
up  its  interest  in  the  subject  matter  thereof. 

Appellant  complains  of  a  paragraph  of  the  court's  charge  which 
reads  thus:  "If  you  believe  from  the  evidence  that  at  the  time  of  the 
fire  the  engines  were  properly  constructed  and  provided  with  the  best 
approved  appliances  for  preventing  the  escape  of  fire,  and  that  the 
same  were,  in  regard  to  preventing  the  escape  of  fire,  all  in  good  con- 
dition and  repair,  and  that  the  engines  were  handled  and  operated  with 
ordinary  care  as  regarded  the  escape  of  fire  therefrom,  then  you  will 
find  for  defendant.^'  The  complaint  is  that  the  charge  incorrectly 
states  the  duty  required  of  appellant  in  respect  to  the  matters  pre- 
sented in  the  charge,  its  true  duty  being,  according  to  appellant's  con- 
tention, to  use  ordinary  care  to  select  and  keep  in  repair  the  best  ap- 
proved known  appliances  for  preventing  the  escape  of  fire. 

In  Railway  v.  Bartlett,  81  Texas,  42,  in  discussing  a  charge  contain- 
ing the  expression  "most  appit)ved  spark-arresters,"  the  Supreme  Court 
said :  "We  think  that  such  a  charge  is  less  exacting  than  one  that  re- 
quires evidence  of  the  use  of  the  ^est  engines  and  best  appliances,'  be- 
cause the  last  named  qualifications  are  more  a  matter  of  speculation  and 
opinion  than  the  former,  and  may  be  much  more  difficult  of  ascertain- 
ment and  proof.  The  charge  would  have  been  more  satisfactory  if  it 
had  limited  the  requirement  to  the  use  of  the  *most  approved'  fire- 
arresters  to  those  that  were  shown  to  be  such  by  their  use,  or  if  it  had 
read,  the  'most  approved  in  use/"  The  expression  used  in  the  charge 
there  considered  was  not  otherwise  condemned  or  approved,  and  the 
case  appears  to  have  been  decided  on  another  ground.  In  2  Wood,  Rail- 
way Law,  1343,  we  find  the  duty  of  the  railway  company  in  this  rela- 
tion announced  in  these  terms:  "A  railway  company,  being  authorized 
to  use  steam  in  the  operation  of  its  trains,  is  only  bound  to  use  ordinary 
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care  against  fires,  and  is  not  liable  for  a  purely  accidental  fire,  caused 
by  fire  escaping  from  its  engines.  But  it  is  bound  to  employ  the  best 
appliances  in  known  use,  in  the  form  of  fire-boxes,  spark-protectors,  etc.,. 
and  any  failure  in  this  respect  is  a  want  of  ordinary  care  and  prudence. 
In  most  of  the  States,  if  the  spark-protectors,  etc.,  are  shown  to  be  of 
the  most  approved  pattern  in  use,  and  in  proper  repair,  it  is  a  full  de- 
fense to  an  action  for  fires  set  by  the  company,  unless  some  negligence 
in  other  respects  is  shown.  This  rule  does  not  require  the  company  to 
use  any  appliances  which  have  not  been  tested,  although  approved  by 
the  highest  scientific  authority,  but  requires  only  the  use  of  those  which 
have  been  tested  and  put  into  general  use"  Under  these  authorities,, 
the  expression  'T)est  approved  appliances,^*  occurring  in  the  charge 
given  in  this  case,  is  not  critically  correct,  but  it  does  not  follow  that 
its  use  was  materially  erroneous.  Appellant  proved  by  uncontroverted 
testimony  that  its  engine  was  equipped  with  the  best  appliances  in 
use,  and  there  was  no  attempt  on  the  part  of  appellees  to  show  that 
there  were  other  appliances  which  had  the  approval  of  scientific  author- 
ity. Such  being  lie  evidence  on  this  issue,  the  jury  could  not  have  in- 
terpreted the  expression  'T)est  approved  appliances**  as  requiring  the 
use  of  some  experimental  apparatus  which  was  not  generally  known 
or  had  not  come  into  general  use.  The  failure  of  the  trial  coujt  to 
employ  the  technically  exact  term  in  defining  appellant's  duty  with  ref- 
erence to  such  appliances  could  not  have  injured  appellant  and  is  not 
reversible  error. 

The  contention  of  appellant  that  it  was  bound  to  use  only  ordinary 
care  to  keep  its  spark-arresters  in  good  repair,  and  was  not  bound  ab- 
solutely to  maintain  them  in  such  condition,  is  sound,  but  it  does  not 
seem  that  any  injury  could  have  resulted  to  it  from  the  failure  of  the 
court  to  so  instruct  the  jury.  In  Railway  v.  Timmerman,  61  Texas,  663, 
it  was  held  that  where  plaintiff  showed  that  his  property  had  been  set  on 
fire  by  sparks  escaping  from  the  compan3r's  engine,  the  burden  was  on 
the  company  to  show  that  there  was  in  fact  no  negligence  on  its  part 
in  causing  the  fire.  This  could  be  done  by  proof  that  the  engine  was 
equipped  with  the  most  approved  arresters  in  general  use,  and  that 
the  same  were  in  good  repair  and  that  the  engine  was  properly  handled. 
In  this  case  the  appellees  proved  that  the  fire  was  caused  by  sparks 
escaping  from  one  of  appellant's  engines,  and  appellant  proved  that 
the  engine  was  equipped  with  a  proper  arrester  but  did  not  offer  any 
legal  testimony  as  to  the  condition  of  the  arrester  at  the  time  of  the 
fire,  or  to  show  that  the  engine  was  carefully  handled.  Having  failed 
in  this  respect,  the  prima  facie  case  of  appellees  was  unrebutted  and 
the  error  in  the  charge  was  immaterial. 

Appellant  also  complains  of  the  refusal  of  a  special  charge  on  this 
issue.  We  find  no  error  in  this  action  of  the  court.  It  is  not  a  cor- 
rect statement  of  the  law,  as  announced  in  the  requested  charge,  that 
appellant  was  bound  only  to  use  ordinary  care  in  selecting  competent 
servants  to  operate  the  engine;  it  was  liable  for  the  negligence  of  such 
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for  the  defendant  because  the  plaintiff^s  suit  was  barred  by  the  statute 
of  limitations.  We  held  upon  the  former  appeal  that  when  the  Dis- 
trict Court  decided  that  court  did  not  have  jurisdiction  of  the  claim^ 
it  was  the  duty  of  the  .claimant  to  file  the  affidavit  and  claim  bond^ 
without  delay,  in  the  court  that  had  jurisdiction,  and  because  the 
claimant  had  neglected  for  two  terms  of  court  to  file  the  affidavit  and 
claim  bond  in  the  proper  court,  it  had  abandoned  its  claim.  The 
Coimty  Court  of  Bowie  County  holds  four  terms  a  year,  beginning  the 
third  Monday  in  January,  April,  July,  and  October,  respectively.  If 
it  be  conceded  that  the  defendant  abandoned  its  claim  by  failing  to  file 
its  affidavit  and  claim  bond  at  the  first  term  after  the  District  Court 
decided  it  did  not  have  jurisdiction,  which  judgment  was  rendered 
April  1,  1891,  still  four  years  had  not  elapsed  at  the  time  the  plaintiff 
filed  her  cross-action  on  the  bond  on  December  4,  1894.  But  it  is  con* 
tended  by  plaintiffs  in  error  that  the  filing  of  the  plea  of  December 
4,  1894,  did  not  stop  the  running  of  the  statute  of  limitations  for  tlie 
reason  that  the  pleadings  did  not  allege  that  defendant  had  abandonjsd 
its  claim  to  the  property;  that  this  allegation  was  first  made  in  the 
amended  tender  of  issues  filed  by  plaintiff  April  27,  1895,  which  wa» 
more  than  four  years  after  the  commencement  of  the  first  term  of  the 
County  Court  held  after  the  judgment  in  the  District  Court  had  been 
rendered  holding  that  court  did  not  have  jurisdiction.  It  is  contended 
that  this  pleading  set  up  a  new  cause  of  action,  and  that  the  statute  of 
limitations  continued  to  run  until  the  amendment  was  filed.  The  con- 
tention is  untenable.  The  new  pleading  did  not  set  up  a  new  cause 
of  action.  The  plaintiff's  cause  of  action  was  a  suit  on  the  bond.  The 
pleading  filed  December  4,  1894,  contained  a  cross-action  on  the  bond^ 
and  stopped  the  running  of  the  statute  as  to  the  makers  of  the  bond.. 
The  amendment  set  up  more  specifically  the  reasons  why  the  defend^ 
ant's  claim  to  the  property  could  not  prevail.  Plaintiff's  cause  of  ac- 
tion on  the  bond  was  not  changed  by  the  amended  issue. 

Again,  defendants  contend  that  the  abandonment  by  the  elaimanir 
of  its  claim  to  the  property  will  not  authorize  a  judgment  on  the  bond. 
In  the  case  of  Dixon  v.  Zadek,  59  Texas,  527,  a  demurrer  was  filed  by 
the  plaintiff  testing  the  sufficiency  of  the  claimant's  affidavit  of  claim 
to  the  property  levied  upon.  The  demurrer  was  sustained,  and  judg- 
ment rendered  dismissing  defendant's  claim  to  the  property,  and  in 
favor  of  plaintiff,  against  the  principal  and  sureties  on  the  bond.  The- 
court,  in  deciding  the  case,  held  the  judgment  upon  the  demuilter  dis- 
missing the  cause  was  the  final  determination  of  the  case,  and  the  re- 
sult of  it  was  a  failure  on  the  part  of  claimants  to  establish  their  right 
to  the  property  as  against  the  plaintiff's  right  as  a  creditor.  We  think 
it  clear  that  the  abandonment  by  the  claimant  of  its  claim  to  the  prop- 
erty is,  in  effect,  a  failure  to  establish  its  right  thereto.  The  statute- 
says  where  the  claimant  fails  to  establish  his  right  to  the  property, 
judgment  shall  be  rendered  against  him  and  his  sureties  for  the  value- 
of  the  property,  with  legal  interest  thereon.     The  court  did  not  err  in. 


mi.]  T.  &  p.  Ey.  Co.  v.  Tarkington.  353 

itB  charge  on  the  statute  of  limitations,  nor  was  there  any  error  in  re- 
fusing the  special  charges  requested  by  defendant. 

We  conclude  that  there  is  no  error  in  the  judgment,  and  that  the  same 
should  be  a£Srmed. 

Affirmed, 


Texas  &  Pacific  Railway  Company  v.  Hugh  Tarkington. 

Decided  November  19,  I90I. 

1.— Railway  Compaiiy-^Condiictor— Insulting  Langiiage  to  Passenger. 

A  railroad  oompany  is  liable  in  damages  for  language  used  in  a  rude  man- 
Ber  by  its  conductor  to  a  lady  passenger,  insulting  in  diaracter  and  calculated 
to  humiliate  and  mortify  her,  because  inferring  a  charge  of  dishonesty  in  that 
she  was  endeavoring  to  obtain  transportation  for  her  8-year  old  son  without 
payment  of  fare. 

1— Same — ^Intent  Immaterial. 

Since  a  charge  of  dishonesty  was  properly  inferable  from  the  language 
used  by  the  conductor,  the  court  correctly  refused  a  requested  instruction  that 
if  he  did  not  intend  to  charge  the  passenger  with  dishonesty,  defendant  would 
not  be  liable. 

S.— Same — Charge— Temperament  of  Passenger. 

There  being  no  issue  in  the  evidence  as  to  the  temperament  of  the  passenger, 
the  presumption  obtained  that  she  was  of  ordinary  prudence  and  temper,  and 
the  court  properly  denied  a  charge  to  the  effect  that  there  could  be  no  recovery 
if  the  conductor's  language  was  not  reasonably  calculated  to  cause  a  person  of 
ordinary  prudence  and  temper  to  be  so  humiliated  under  like  circumstances  and 
conditions. 

Appea]  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot 

F.  T.  Armistead,  for  appellant. 

Smelser  &  Mahaffey,  for  appellee. 

RAINEY,  Chief  Justice. — Suit  by  appellee  to  recover  damages  of 
appellant  for  the  alleged  humiliation  of  his  wife  by  language  used  to 
her  by  the  conductor  in  charge  of  appellant^s  train  upon  which  she  was 
a  passenger. 

The  testimony  shows  that  Mrs.  Tarkington  was  traveling  with  her 
15-year-old  daughter  and  8-year-old  son.  At  Denison  she  bought  tic- 
kets for  herself  and  daughter  over  appellant's  road  to  Texarkana. 
When  attempting  to  board  the  train  at  Denison,  her  son  was  in  ad- 
vance of  her,  and  he  was  stopped  by  the  conductor  who  asked  her  if 
she  had  a  ticket  for  the  boy.  Upon  being  told  no,  he  told  her  to  get 
one  for  him,  which  she  did.  The  conductor  spoke  in  a  loud  tone,  and 
his  manner  was  rude.  She  entered  the  coach  with  her  children,  and 
when  the  conductor  came  around  to  collect  tickets,  and  after  receiving 
her  tickets,  he,  in  a  loud,  harsh,  and  insulting  tone  of  voice  and  man- 

Vol.  27  Civil— 23. 


354  ^7  Texas  CiVil  Appeals  Reports        [5th  District^ 

ner,  in  the  hearing  of  her  children  and  other  passengers,  said  to  her, 
"The  idea  of  a  woman  trying  to  board  a  train  with  her  child  without 
a  ticket.  You  can  go  on  this  time,  but  donH  undertake  such  a  thing 
again."  Which  language  and  manner  of  the  conductor  humiliated, 
mortified,  and  insulted  her.  The  foregoing  is  the  substance  of  Mrs. 
Tarkington's  testimony,  which  is  corroborated  in  part  by  her  daughter. 
That  part  of  her  testimony  as  to  the  manner  and  language  of  the  con- 
ductor is  contradicted  by  several  witnesses,  and  it  is  insisted  by  appel- 
lant that  the  verdict  and  judgment  is  contrary  to  the  evidence.  It  was 
the  province  of  the  jury  to  weigh  the  evidence  and  pass  upon  the  cred- 
ibility of  the  witnesses.  Having  done  so,  the  verdict  will  not  be  dis- 
turbed, as  the  evidence  is  suflScient  to  support  it. 

The  appellant  requested  the  court  to  charge  the  jury,  in  effect,  that 
the  language  used  by  the  conductor  was  not  actionable,  and  same  did 
not  import  dishonesty,  nor  could  it  be  reasonably  inferred  therefrom. 
This  was  refused  and  error  is  here  assigned  thereon.  The  petition 
alleged  that  the  manner  and  language  were  humiliating  and  insulting, 
and  by  innuendo  charged  her  with  dishonesty.  If  the  testimony  of 
Mrs.  Tarkington  be  true,  and  the  jury  must  have  so  found,  the  manner 
and  language  of  the  conductor  was  insulting  and  calculated  to  humil- 
iate, and  from  the  language  a  charge  of  dishonesty  could  readily  be 
inferred.  It  is  meaningless  if  he  did  not  intend  to  upbraid  her  for  at- 
tempting to  have  her  child  transported  without  paying  fare. 

The  court  refused  a  requested  charge  to  the  effect  that  if  the  conduc- 
tor did  not  intend  to  accuse  her  of  dishonesty,  to  find  for  the  defend- 
ant. The  court  did  not  err  in  this  particular.  Whether  the  conductor 
intended  to  charge  her  with  dishonesty  is  immaterial.  The  language 
is  susceptible  of  such  a  construction.  But  if  it  were  conceded  that  the 
language  did  not  imply  dishonesty  when  taken  in  connection  with  the 
manner  in  which  it  was  used  and  the  circumstances  under  which  it 
was  used,  it  was  insulting  and  calculated  to  humiliate  and  mortify. 
When  the  conductor  caused  plaintiff's  wife  to  procure  a  ticket  for  her 
son,  he  did  all  that  was  incumbent  upon  him  in  the  protection  of  the 
rights  of  the  company,  and  there  was  no  occasion  for  him  to  assume 
the  role  of  censor  and  proceed  to  lecture  her  upon  her  conduct.  Such 
action  was  calcuated  to  insult  any  lady,  and  if  his  "accomplishments 
and  natural  endowments"  were  not  sufficient  for  him  to  appreciate  the 
proper  respect  due  to  a  lady  passenger,  the  company  should  fill  his 
place  with  one  possessed  of  such  "accomplishments  and  natural  endow- 
ments," for  it  is  its  duty  to  see  that  passengers  receive  the  proper  re- 
spect from  its  employes. 

The  appellant  complains  of  the  refusal  of  the  court  to  give  a  re- 
quested instruction  to  the  effect  that  if  the  language  was  not  reason- 
ably calculated  to  cause  a  person  of  ordinary  prudence  and  temper  to 
be  so  humiliated  under  like  circumstanse  and  conditions  as  those  sur- 
rounding plaintiff's  wife  at  the  time  and  place,  he  could  not  recover. 
The  evidence  raises  no  issue  as  to  the  temperament  of  plaintiff's  wife. 
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whether  oversensitive  or  otherwise.  In  the  absence  of  such  an  issue, 
the  presumption  arises  that  she  was  of  ordinary  prudence  and  tem- 
per, and  the  court  did  not  err  in  refusing  to  give  the  instruction. 

The  court  properly  charged  the  jury,  and  no  error  was  committed  in 
lefusing  the  various  special  charges  requested.  The  judgment  is  af« 
£nned. 


Writ  of  error  refused. 


Affirmed. 


State  op  Texas  v.  Chables  H.  Gibson. 

Decided  November  20,  1901. 

1.— Taxes— Subsidy  Bonds— Collecting  Tax  After  Bonds  Paid. 

Where  a  county  issued  railroad  subsidy  bonds  and  levied  a  special  tax  for 
their  payment,  the  State  was  entitled  to  maintain  an  action  against  a  delin- 
^nent  taxpayer  to  recover  such  tax  for  the  county  after  the  bonds  had  been  fully 
paid  and  discharged. 

1— Same— Limitations— Suit  for  Taxes. 

The  Act  of  1S79  (Special  Session,  page  15,  section  16)  denying  to  delinquent 
taxpayers  the  right  to  plead  limitations  as  a  defense  against  a  claim  for  taxes, 
remained  in  force  until  repealed  by  the  adoption  of  the  Revised  Statutes  on 
September  1,  1895,  and  having  been  re-enacted  October  9,  1895,  limitations  ran 
only  for  the  intervening  time  of  one  month  and  nine  days  against  a  claim  for 
-delinquent  taxes  for  the  years  1885-1897  on  which  suit  was  brought  December  1, 
1898,  so  that  neither  the  two  years  statute  nor  the  ten  years  statute  of  lim- 
itations could  be  invoked  in  such  suit. 

3.— Same — ^Laches. 

Lapse  of  time  can  not  be  set  up  as  a  bar  to  defeat  a  suit  to  collect  a  tax 
due  the  State  where  the  statute  has  suspended  limitations  as  to  claims  for 
taxes. 

Appeal  from  Harrison.     Tried  below  before  Hon.  W.  J.  Graham. 

Ben  S.  Pope  and  C.  W.  Field,  for  appellant. 

T.  P.  Young  and  F.  N.  Prendergast,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  by 
plaintiff,  the  State  of  Texas,  against  the  defendants,  Charles  H.  Gib- 
«)n,  Henry  Sekamp,  and  the  unknown  heirs  of  E.  0.  Legrand,  for  de- 
linquent taxes  due  the  State  and  county  on  about  2800  acres  of  the 
Samuel  Monday  league  in  Harrison  County,  Texas,  and  on  the  25th 
<iay  of  March,  1901,  was  submitted  upon  an  agreed  case  to  the  judge 
of  the  District  Court  of  said  county,  who  rendered  judgment  in  favor 
of  appellant  for  a  certain  part  of  its  claim,  to  wit,  the  sum  of  $129.79 
States  taxes,  and  $176.20  county  taxes,  with  a  foreclosure  of  tax  lien; 
and  in  favor  of  appellee  and  against  appellant's  claim  of  $220.75,  with 
interest,  "railroad  subsidy  taxes,"  from  which  judgment  appellant  has 
duly  prosecuted  its  appeal. 
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The  case  is  brought  here  as  an  agreed  case  under  article  1414  of  the 
Bevised  Statutes.    The  following  is  the  case  as  presented : 

"1.  On  December  1,  1898,  the  State  filed  suit  in  the  District  Court 
of  Harrison  County,  Texas,  against  Charles  H.  Gibson,  Henry  Sekamp, 
and  the  heirs  of  E.  0.  Legrand  for  taxes  due  the  State  and  county  on 
about  2800  acres  of  the  Samuel  Monday  league  in  said  county.  A 
portion  of  the  tax  levied  for  each  year  was  levied  to  pay  certain  bonds, 
known  as  the  'railroad  subsidy  bonds/  The  following  list  shows  the 
year,  the  total  tax  due,  and  the  amount  of  the  subsidy  tax  for  each 
year: 
Year.  Total  Tax.  Subsidy.  Net. 

1885    $58.81  $27.97  $30.84 

1886    59.68  31.76  27.92 

1887    61.12  36.00  25.12 

1891  32.34  11.55  20.79 

1892  30.03  11.55  18.45 

1893  56.84  21.86  34.98 

1894  70.04  26.94  43.10 

1895  40.02  13.12  26.90 

1896  49.47  17.00  32.47 

1897  68.38  23.10  45.28 


$526.73  $220.75  $306.20 

"2.  It  was  shown  that  in  1873  Harrison  County  issued  $300,000  of 
railway  subsidy  bonds  under  the  law  of  1871  (Acts  of  1871,  page  29). 
In  1880  the  county  compromised  these  bonds  by  issuing  new  bonds  to 
the  amount  of  $197,000,  under  the  Act  of  1879  (Revised  Statutes,  arti- 
cles 893  to  901),  and  the  tax  was  levied  on  each  of  the  years  above  named 
to  pay  said  compromise  bonds.  Said  bonds  were  all  paid  off  by  said 
taxes,  levied  and  collected  in  years  prior  to  1899,  and  heretofore  collected 
from  the  taxpayers  of  the  county,  and  there  are  now  none  of  said  com- 
promise bonds  outstanding. 

"3.  The  defendant  Gibson  set  up  as  a  defense:  (1)  That  the  sub- 
sidy bonds  being  all  paid,  the  subsidy  tax  could  not  now  be  collected. 
(2)  That  taxes  due  the  county  more  than  two  years  before  October  9, 
1895,  were  barred  by  two  years  limitation.  (3)  That  all  taxes  due  to 
the  State  or  county  more  than  ten  years  before  the  suit  was  filed  are 
barred  by  ten  years  limitation  against  all  the  defendants. 

*'4.  The  court  sustained  defendant's  objections  to  the  subsidy  tax, 
overruled  all  pleas  of  limitation,  and  gave  judgment  as  follows : 

For  State  tax   $129.79 

County  tax   176.41 


t306.20 
*Tocal  to  bear  6  per  cent  interest  from  this  date.    The  taxes  due  for 
1895  and  for  each  subsequent  year  to  bear  6  per  cent  interest  from  the 
first  day  of  February  following  the  year  for  which  they  were  due. 
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"5.  The  State  excepted  to  the  ruling  that  the  subsidy  tax  could  not 
be  collected  in  this  suit.  The  defendant  Gibson  excepted  to  the  ruling 
that  the  taxes  were  not  barred  as  above  claimed. 

"6.  The  evidence  showed  that  Charles  H.  Gibson  owned  the  land, 
and  that  Henry  Sekamp  and  the  heirs  of  E.  0.  Legrand  are  not  shown  to 
have  any  interest  in  the  land. 

"7.  Both  parties  gave  notice  of  appeal.  The  court  foreclosed  a  lien 
on  the  land  to  secure  the  taxes.  It  is  agreed  that  plaintiff's  pleadings 
and  evidence  are  sufficient^  unless  defendant's  contentions  are  correct. 

^'8.  The  parties  agree  on  this  statement  as  an  agreed  case^  to  be 
used  on  appeal  in  the  place  of  the  pleadings^  statement  of  f  acts^  and  bills 
of  exceptions.*' 

Opinion. — ^Appellant  complains  that  the  court  erred  in  holding  that 
it  could  not  recover  that  part  of  the  county  taxes  known  as  the  railroad 
subsidy  tax^  and  in  failing  to  include  the  amount  of  said  tax  in  the 
judgment.  It  is  admitted  that  this  tax  was  regularly  levied  and  as- 
sessed for  each  of  the  years  set  out  in  the  petition,  and  that  at  the  time 
of  the  several  levies  the  subsidy  bonds  had  not  been  p^id.  The  bonds 
were  all  paid  off  by  taxes  collected  from  other  taxpayers  of  the  county 
prior  to  1899.  It  is  not  contended  that  the  facts  did  not  exist  at  the 
time  of  the  levy  which  made  the  levy  necessary  or  that  the  amount  of 
the  levy  was  excessive.  The  contention  by  appellee  is,  that  the  bonds  and 
debt  having  been  paid,  the  county  has  no  further  interest  in  the  matter, 
and  will  not  be  allowed  to  collect  the  tax  merely  for  the  swelling  of  the 
general  fund  of  the  county  when  the  reason  for  collecting  it  has  ceased 
to  exist.  This  contention  ignores  the  principle  that  the  burden  of  taxa- 
should  be  borne  equally  by  all  taxpayers  alike,  in  proportion  to  the 
amount  of  property  owned  by  each.  The  Legislature  recognized  this 
principle,  and  seems  to  have  anticipated  that  a  condition  might  arise 
in  which  the  levy  would  produce  an  excess  over  and  above  the  amount 
necessary  to  pay  bonds  of  this  character,  and  in  1895  made  provision  for 
the  disposition  of  such  excess  by  passing  the  same  to  the  general  fund 
of  the  county.  Sayles'  Civ.  Stats.,  arts.  5243n,  5243o.  The  feffect  of 
passing  such  excess  to  the  general  fund  of  the  county  was  to  make  an 
equal  distribution  of  the  same  for  the  benefit  of  the  taxpayers  in  pro- 
portion to  the  amount  of  their  property. 

The  Supreme  Court  of  Missouri  has  passed  upon  this  question,  and 
held  that  the  payment  of  the  debt  by  the  county,  to  pay  which  the  special 
tax  was  levied,  after  such  levy  and  before  the  institution  of  suit,  did  not 
bar  the  collection  of  the  tax.  State  v.  Hamilton,  7  S.  W.  Rep.,  583.  In 
that  case,  as  in  this,  the  attempt  was  made  by  the  defaulting  taxpayer  to 
defeat  the  payment  of  taxes  by  showing  that  the  judgment,  for  the  pay- 
men  of  which  the  special  tax  was  levied,  had  been  paid  after  the  assess- 
ment and  levy,  but  before  the  suit  was  instituted.  The  court  held  that 
the  payment  by  the  State  of  the  judgment  rendered  against  it  did  not 
exonerate  the  defendants  from  bearing  and  discharging  their  share  of 
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the  public  burden.  We  conclude  that  the  payment  of  the  subsidy  bonds 
by  the  county,  after  the  assessment  and  levy  of  the  tax,  but  before  the 
cause  was  tried,  did  not  operate  as  a  bar  to  its  recovery  in  this  suit,  and 
the  trial  court  erred  in  not  so  holding. 

2.  The  cross  assignments  of  error  by  appellee  raise  the  following  ques-^ 
tions:  (1)  Were  the  taxes  due  the  county  for  more  than  two  years^ 
prior  to  October  9,  1895,  barred  by  the  two  years  statute  of  limitations  ? 
(2)  Were  the  taxes  due  the  county  for  more  than  ten  years  before  the- 
suit  was  filed  barred  by  ten  years  limitation?  (3)  Were  all  taxes  due 
the  State  for  more  than  ten  years  prior  to  filing  suit  barred  by  ten  years. 
limitation?  The  appellee  maintained  the  aflfirmative  of  these  questions. 
It  has  been  held  that  the  statute  of  limitations  will  run  against  a  county. 
Railway  v.  Travis  Coimty,  62  TeiMis,  16 ;  Johnson  v.  Llano  County,  39  S. 
W.  Rep.,  995.  Unless,  then,  the  statute  was  suspended  in  some  manner^ 
it  would  follow  that  the  greater  part  of  the  plaintiff's  claim  was  barred 
by  the  statute  of  limitations  at  the  time  of  filing  this  suit.  In  1879  the 
Legislature  passed  an  act  as  follows:  *'No  delinquent  taxpayer  shall 
have  the  right  to  plead  in  any  court,  or  in  any  manner  rely  upon,  any 
statute  of  limitations  by  way  of  defense  against  the  payment  of  any  taxes^ 
due  from  him  or  her  either  to  the  State,  or  any  county,  city  or  town.*' 
This  act  remained  in  force  until  the  Revised  Statutes  of  1895  went  into* 
effect,  to  wit,  September  1,  1895.  The  act  was  omitted  from  the  Re- 
vised Statutes,  and  was  therefore  repealed.  It  was  re-enacted  at  the 
called  session  of  the  Legislature  on  October  9,  1895,  and  took  effect  at 
the  time  of  its  re-enactment  by  reason  of  the  emergency  clause.  Thus, 
it  will  be  seen  that  there  was  one  month  and  nine  days  during  which  time 
there  was  no  suspension  of  the  statute  of  limitations.  The  contention 
of  the  appellee  is  that  the  act  of  1879,  above  quoted,  did  not  suspend 
the  running  of  the  statute  of  limitations,  but  only  inhibited  the  pleading^ 
of  the  statute  as  a  defense  to  defeat  recovery  for  taxes  That  the  pro- 
hibition against  the  pleading  of  the  statute  as  a  defense  was  removed 
from  September  1,  1895,  to  October  9,  1895,  and,  when  it  was  removed, 
the  statute  of  limitations  could  be  successfully  interposed  as  a  defense,, 
if  time  had  matured  the  right.  We  are  of  the  opinion  that  this  is  too 
restricted  a  construction  to  place  upon  this  act.  While  it  does  not,  in 
express  words,  declare  that  limitation  shall  not  run  against  a  demand 
for  taxes,  yet  it  does  deprive  the  delinquent  taxpayer  of  the  right  of 
pleading  the  statute  or  in  any  maimer  relying  upon  the  statute  by  way 
of  defense.  If,  as  stated  by  the  statute,  the  delinquent  taxpayer  can  not 
"in  any  manner  rely  upon  the  statute  of  limitations,"  then  it  would  seem 
that  its  effect  is  to  suspend  the  running  of  the  statute  of  limitations  so 
far  as  taxes  are  concerned.  The  effect  of  the  act  above  quoted  was  to 
suspend  the  statute  of  limitations  as  to  all  taxes  due  the  State,  county,, 
or  city,  from  the  time  it  went  into  effect,  except  such  as  were  then  barred, 
until  the  time  it  was  repealed,  to  wit,  September  1,  1895.  This  holding, 
we  think,  is  in  line  With  the  opinion  in  the  case  of  Mellinger  v.  City  of 
Houston,  68  Texas,  37.     It  is  also  in  line  with  the  opinion  of  the  Court 
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of  CivU  Appeals  for  the  Fourth  District  in  Hernandez  v.  San  x\ntonio, 
39  Southwestern  Reporter,  1022.  Such  being  the  effect  of  the  act,  and 
it  having  been  re-enacted  on  October  9,  1896,  it  follows  the  statute  of 
limitations  has  been  suspended  during  the  time  the  taxes  sued  for  have 
been  due,  except  one  month  and  nine  days,  and  hence  the  contention  that 
the  judgment  is  barred  by  the  statute  of  two  years  limitations  is  not  sus-^ 
tained. 

These  remarks  dispose  of  the  contention  that  the  taxes  were  barred 
by  the  ten  years  statute  adversely  to  the  appellee.  But  appellee  con- 
tends that,  independent  of  the  statute,  the  State  may  be  barred  by  lache& 
and  long  delay,  and  that  for  this  reason  the  taxes  are  barred.  It  has  been 
held  that  a  suit  by  the  State  on  a  tax  collector's  bond  was  barred  if  not 
instituted  within  ten  years  from  the  time  of  default  thereon.  State  v. 
Purcell,  16  Texas,  306;  Qovemor  v.  Albright,  21  Texas,  754;  Governor 
V.  Burnett,  27  Texas,  36.  When  these  decisions  were  rendered  there  was 
no  statute  in  force  prohibiting  the  pleading  of  the  statute  of  limitations 
in  a  suit  to  recover  taxes.  Having  previously  held  that  the  Act  of  1879 
suspended  limitations  as  to  taxes,  we  are  of  the  opinion  that  lapse  of 
time  can  not  be  set  up  as  a  bar  to  defeat  a  suit  to  collect  a  tax  due  the 
State. 

The  judgment  of  the  court  below  will  be  reformed  so  as  to  include  the 
railroad  subsidy  tax  in  the  recovery  by  plaintiff,  with  a  foreclosure  of 
hen  upon  the  land  described  in  the  petition,  and,  as  reformed,  it  is  af- 
firmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


S.  G.  Sullivan  v.  City  National  Bank  op  Dallas. 

Decided  November  2,  1901. 

L— Negligence— Repair  of  Sidewall^— City  Oxdinances— Liability  of  Property 
Owner  for  Personal  Injuries. 
The  owner  of  a  building  in  a  city  having,  as  provided  by  its  ordinances,  ob- 
tained its  permission  to  make  certain  repairs,  including  the  taking  up  and  low- 
ering of  the  abutting  sidewalk,  erected  barriers  to  close  the  sidewalk  and  to 
warn  the  public  of  the  situation  while  the  work  was  being  done.  Plaintiff  was 
employed  by  the  owner  in  repainting  the  building,  and  while  working  within  the 
barriers  was  injured  by  stepping  into  a  coal  hole  in  the  sidewalk,  which  was  un- 
eovered  in  making  the  repairs.  Held,  that  ordinances  of  the  city  making  it  the 
duty  of  property  owners  to  keep  the  sidewalks  in  good  repair  and  free  of  ob- 
structions and  uncovered  openings,  did  not  apply  to  the  sidewalk  in  question  so 
bng  as  it  was  not  open  at  that  point  to  travel  by  the  public,  and  that  the  own- 
er's liability  to  plaintiff  was  to  be  determined  by  the  common  law  and  not  by 
the  city  ordinances. 

2.— Same — Charge  Assuming  Negligence. 

The  court  properly  refused  a  requested  instruction  containing  a  clause  that 
"if  by  negligence  of  defendant  in  making  the  hole  and  leaving  the  same  open,  if 
in  fact  it  was  left  open,  defendant  did  not  exercise  proper  care  to  prevent  in- 
jury to  others  lawfully  upon  the  sidewalk,"  etc.,  since  this  assiuned  that  defend- 
ant was  negligent  in  making  the  hole  and  leaving  it  open,  if  same  was  left 
open. 
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Eror  from  Dallas.    Tried  below  before  Hon.  Bichard  Morgan. 

Crawford  £  Crawford,  for  plaintiff  in  error. 

McCormicJc  &  Spence,  for  defendant  in  error. 

EAINEY,  Chief  Justice. — Plaintiff  in  ei/or  sued  to  recover  of  de- 
fendant in  error  damages  for  injuries  received  by  falling  into  an  opening 
or  coal  hole  in  the  sidewalk  on  Murphy  street,  in  the  city  of  Dallas. 
Defendant  plead  a  general  denial,  and  specially  contributory  negligence 
on  the  part  of  plaintiff  in  error.  The  cause  was  tried  before  a  jury  and 
a  verdict  returned  for  the  defendant.  Judgment  was  entered  accord- 
ingly, from  which  this  writ  of  error  is  prosecuted. 

Conclusions  of  Fact. — The  bank  owned  and  occupied  a  building  at  the 
comer  of  Main  and  Murphy  streets,  fronting  on  Main  and  extending 
back  along  the  line  of  Murphy  street  100  feet.  The  bank  maintained  a 
cellar  or  opening  under  the  sidewalk  along  Murphy  street.  Said  open- 
ing had  an  outlet  through  the  sidewalk  on  Murphy  street,  which  was  a 
circular  hole,  eighteen  inches  or  two  feet  in  diameter.  The  covering 
for  this  hole  was  a  cap  weighing  not  more  than  twenty  pounds.  Just 
before  the  accident  said  building  was  damaged  by  fire  to  such  an  extent 
as  to  require  it  to  be  repaired,  reconstructed  in  part,  the  sidewalk  lowered 
and  the  building  painted.  For  this  purpose  the  bank  employed  one 
Gill,  and,  acting  for  it,  he  employed  contractors  to  do  the  work.  Gill, 
on  behalf  of  the  bank,  made  a  contract  with  one  Brin  to  repair  the  build- 
ing and  lower  the  sidewalk.  He  also  contracted  witk  one  Black  to  do 
the  painting.  For  the  purpose  of  lowering  the  sidewalk,  the  bank  ob- 
tained permission  of  the  city  to  do  the  work.  At  the  time  of  the  acci- 
dent the  work  was  being  carried  on,  the  old  sidewalk  had  been  torn  up, 
and  the  new  one  was  being  laid.  The  opening  was  being  reconstructed, 
which  had  been  completed  except  that  the  iron  cylinder,  which  was  to 
receive  the  iron  cap  constituting  the  covering  for  the  hole,  was  not  set, 
and  could  not  be  set  until  the  sidewalk  at  said  opening  was  ready  for 
completion.  At  that  time  Brings  employes  were  using  the  opening, 
through  which  a  hose  was  passed  for  the  purpose  of  conveying  water  from 
a  hydrant  in  the  cellar  to  the  street  on  the  outside  and  there  used  in  the 
preparation  of  mortar  which  was  needed  in  repairing  the  building.  The 
hole  in  the  sidewalk  was  about  40  feet  from  Main  street,  and  about  160 
feet  from  Elm  street.  The  sidewalks  at  the  comer  of  Main  and  Murphy 
streets  and  at  the  comer  of  Elm  and  Murphy  streets  were  barricaded, 
and  there  were  barrels  of  cement  and  lumber  and  gravel  which  took  up 
one-half  of  the  width  of  Murphy  street  adjacent  to  the  sidewalk,  and 
said  sidewalk  along  the  entire  length  of  said  bank  building  was  closed 
to  the  public.  The  painting  of  the  building  was  being  carried  on  at 
the  same  time  the  repairing  of  the  building  on  the  inside  was  being  done. 
Plaintiff  in  error  was  employed  by  Black,  and  was  doing  the  painting  on 


190L]  Sullivan  v.  National  Bank.  361 

the  outside  wall  of  said  building.  While  so  doings  he  descended  the 
ladder  which  he  was  using,  for  the  purpose  of  going  after  material  for 
the  further  prosecution  of  the  work.  After  descending^  and  in  going 
around  the  ladder^  he  fell  into  the  hole  and  was  injured.  It  was  a  clear, 
bright  day,  and  said  hole  could  have  readily  been  seen  by  looking.  The 
plaintiff  in  error  knew  that  the  sidewalk  was  torn  up  and  being  replaced, 
and  that  the  work  of  repairing  was  being  done.  He  was  warned  that 
morning  by  Black,  his  employer,  to  be  careful,  as  the  sidewalk  was 
torn  up.  ^ 

The  ordinances  of  the  city  of  Dallas  provide  as  follows : 

** Article  661.  It  shall  be  and  is  hereby  made  the  duty  of  all  the  own- 
ers of  property  along  any  sidewalk  to  keep  the  same,  together  with  the 
curbing  and  guttering,  in  good  repair  and  free  of  obstructions  of  all 
kinds,  except  such  as  is  permitted  by  this  chapter.  Anyone  failing  to 
comply  with  this  article,  after  three  days'  notice  from  the  city  engineer, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  in  ^e  city 
court  shall  be  fined  in  a  sum  not  exceeding  fifty  dollars;  and  each  day 
anyone  thus  fails  shall  be  construed  as  a  separate  offense.  In  case  the 
dty  repairs  any  sidewalk,  curbing,  or  guttering,  the  cost  thereof  shall  be 
taxed  up  against  the  property  and  collected  as  other  special  taxes  are 
collected. 

"Art.  202.  Whoever  shall  keep  or  leave  open,  or  shall  allow  or  suffer 
to  be  left  or  kept  open,  any  cellar  door,  trap  door,  or  the  grating  of  any 
vaidt  in  or  upon  any  sidewalk,  street,  thoroughfare,  or  passageway,  or 
whoever  shall  make,  keep,  or  maintain  any  uncovered  opening  in  any 
sidewalk  or  footway,  which  it  is  his  duty  to  maintain  or  repair,  to  be- 
come or  continue  so  broken,  uneven  or  out  of  repair  as  to  endanger  life 
or  limb,  shall  be  deemed  guilty  of  a  nuisance,  and  on  conviction  shall  be 
fined  not  less  than  five  dollars,  nor  more  than  one  hundred  dollars. 

"Art.  20.3.  Whoever,  under  lawful  permission,  shall,  for  any  purpose, 
dig  or  make  any  ditch,  drain,  excavation,  or  hole  in,  across,  or  under 
any  street,  sidewalk,  or  other  public  place  within  this  city,  and  shall  not, 
with  all  reasonable  dispatch,  refill  the  same  and  fix  such  street,  alley, 
sidewalk,  or  place  in  as  good  condition  as  the  same  was  when  found, 
shall  be  deemed  guilty  of  a  nuisance,  and  on  conviction  shall  be  fined 
not  less  than  twenty  dollars,  nor  more  than  one  hundred  dollars. 

"Art.  204.  That  it  is  hereby  made  unlawful  for  any  person,  persons, 
firm,  or  corporation  to  make  any  excavation  of  whatsoever  kind  in  the 
city  of  Dallas,  whether  the  same  be  in  or  along  or  near  any  sidewalk, 
alley,  or  highway  of  any  kind,  without  placing  proper  guard  rails  and 
signal  lights  or  other  warnings  at,  in,  or  around  the  same,  sufficient  to 
warn  the  public  of  such  excavation  and  protect  all  persons  using  reason- 
able care  from  accidents  on  account  of  same.  Any  violation  of  this  ar- 
ticle shall  be  punished  as  provided  by  article  209  of  this  chapter. 

"Art.  209.  Any  person  violating  any  of  the  provisions  of  this  chap- 
ter, to  which  no  other  penalty  is  provided,  shall  be  fined  in  any  sum 
not  exceeding  two  hundred  dollars  for  each  offense.*' 
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Conclusions  of  Law. — 1.  Plaintiff  in  error  complains  of  that  portion 
of  the  court's  charge  which  instructs  the  jury  that  the  ordinances  of  the 
city  of  Dallas  ^^did  not  apply  so  long  as  said  sidewalk  was  not  open  at 
that  point  to  travel  by  the  public."  Under  the  circumstances  of  this 
case^  we  are  of  the  opinion  that  the  court  did  not  err  in  the  particular 
complained  of.  The  bank^  as  provided  by  the  ordinances^  had  obtained 
from  the  city  permission  to  make  the  repairs,  and  had  erected  barriers  to 
close  the  sidewalk  as  a  traveled  way  and  to  warn  the  public  of  the  situa- 
tion. Plaintiff  in  error  was  working  on  the  building  within  those  bar- 
riers, and  the  measure  of  the  bank's  duty  to  him  must  be  determined  by 
the  common  law,  and  not  by  the  ordinances  of  the  city. 

2.  The  court  refused  the  following  special  charge  requested  by  plain- 
tiff, which  action  is  complained  of  by  plaintiff  in  error,  to  wit :  "If  you 
believe  from  the  evidence  that  the  defendant,  through'  its  agent,  C.  A. 
Gill,  obtained  a  permit  from  the  city  of  Dallas  to  reconstruct  the  side- 
walk along  Murphy  street  adjacent  to  the  building  owned  and  occupied 
by  the  defendant,  then  you  are  instructed  that  in  doing  the  work  neces- 
sary to  reconstruct  the  sidewalk  the  defendant  was  bound  to  prosecute 
the  work  in  such  a  way  as  not  to  needlessly  expose  others  lawfully  upon 
the  sidewalk  to  injury,  and  if,  by  the  negligence  of  the  defendant  in 
making  the  coal  hole  and  leaving  the  same  open  (if  in  fact  it  did  leave  it 
open),  defendant  did  not  exercise  due  care  to  prevent  injury  to  others 
lawfully  upon  the  sidewalk,  and  if  you  believe  from  the  testimony  that 
the  plaintiff  was  injured  by  falling  into  the  coal  hole  as  alleged  by  him, 
and  that  at  the  time  he  received  the  injury  he  was  lawfully  upon  the 
sidewalk  and  was  exercising  due  and  reasonable  car  for  his  safety  under 
all  the  circumstances,  and  was  injured  by  falling  into  the  coal  hole  while 
exercising  due  and  proper  care  on  his  part  as  heretofore  explained  to  you, 
then  he  would  be  entitled  to  recover,  and  you  will  find  for  the  plaintiff." 

This  charge  is  not  correct.  That  part  of  it  reading  as  follows,  "and  if 
by  negligence  of  the  defendant  in  making  the  coal  hole  and  leaving  the 
same  open  (if  in  fact  it  did  leave  it  open),  the  defendant  did  not  exer- 
cise due  care  to  prevent  injury  to  others  lawfully  upon  the  sidewalk," 
assumes  that  the  defendant  was  negligent  in  making  the  coal  hole  and 
leaving  it  open,  if  same  was  left  open.  If  it  could  be  said  that  the  latter 
part  of  said  clause  limited  the  term  negligence  to  the  exercise  of  due 
care,  still  it  was  calculated  to  mislead  the  jury,  its  meaning  being  con- 
tradictory and  confusing.  The  charge  of  the  court  as  to  the  care  im- 
posed by  law  upon  defendant  was  sufficient,  in  the  absence  of  a  correct 
charge  on  that  point  being  requested. 

There  is  no  reversible  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 
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Wash  Morris  and  Wife  v.  G.  W.  Wells. 

Decide  November  9,  1901. 

I 

1.— Parol  Gift  of  Land— Homestead. 

A  parol  gift  by  a  married  man  of  land  which  is  part  of  the  homestead,  the 
donee  taking  possession  of  such  part,  is  void  for  lack  of  compliance  with  the 
statutory  provisions  relating  to  a  conveyance  of  such  property. 

8.— Same— Improvements  in  Good  Faith. 

Where  a  parol  gift  of  land  was  void  because  the  land  was  part  of  a  home- 
stead, and  the  donee  took  possession  and  made  improvements  in  good  faith,  and 
sold  to  defendant  who  bought  in  good  faith,  defendant  was  entitled  upon  a  re- 
covery of  the  land  by  the  donor,  to  a  personal  judgment  against  him  for  the 
value  of  the  improvements. 

3.— Same— Limitations. 

Limitations  would  not  run  against  the  claim  for  improvements  at  least  un- 
til after  the  gift  had  been  disavowed  by  the  donor. 

4L— Same— Rents. 

That  the  value  of  defendant's  improvements  could  not,  as  provided  by  the 
statute,  be  made  a  charge  against  the  land  because  of  its  homestead  character, 
afforded  no  reason  for  imposing  on  him  liability  for  rent,  the  court  having 
found  that  the  land,  without  the  improvements,  had  no  rental  value.  Rev» 
Stats,  art.  5278. 

Appeal  from  Fannin.    Tried  below  before  Hon.  Ben.  H.  Denton. 

E,  C.  Armstrong  and  Gross  £  Gross,  for  appellant 

Richard  B.  Semple,  for  appellee. 

TEMPLETON,  Associate  Justice. — ^Wash  Morris  owned  a  lot  in 
Honey  Grove,  on  which  he  resided  with  his  family.  His  son,  Nevison 
Morris,  married  in  1890,  and  he  made  a  parol  gift  to  his  said  son  of  an 
miimproved  portion  of  the  lot.  Nevison  Morris  at  once  improved  the 
property  and  went  into  possession.  In  1896  he  sold  the  same  by  war- 
ranty deed  to  Wells,  and  in  1898  surrendered  possession  to  Wells.  The 
evidence  is  sufficient  to  justify  the  conclusion  that  Nevison  Morris 
claimed  and  treated  the  property  as  his  own,  and  that  Wash  Morris 
knew  that  fact  and  assented  thereto.  Wells  paid  a  valuable  considera- 
tion, believing  at  the  time  he  bought  that  he  was  getting  a  good  title. 
His  belief  was  based  on  the  facts  that  his  vendor  was  in  peaceable  pos- 
session and  had  been  for  years,  and  that  he  knew  of  no  adverse  claim. 
Inquiry  on  his  part  would  have  developed  the  fact  that  Nevison  Morris 
was  claiming  under  a  parol  gift,  but  would  not  have  disclosed  that  Wash 
Morris  was  denying  the  gift  or  asserting  its  invalidity.  In  1899,  Wash 
Morris  sued  Wells  in  trespass  to  try  title  and  for  rents.  Wells  replied 
setting  up  the  facts  above  stated  and  asking  judgment  for  the  value  of 
the  improvements  which  had  been  placed  on  the  lot,  in  the  event  of  the 
recovery  of  the  land  by  the  plaintiff.  Wash  Morris*  wife  made  herself 
a  party  plaintiff,  and  joined  in  a  supplementary  petition  wherein  the 
homestead  character  of  the  property  was  pleaded  in  avoidance  of  the  gift. 
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A  plea  of  limitations  was  interposed  to  the  claim  for  improvements.  On 
a  ^ial  without  a  jury,  judgment  was  rendered  in  favor  of  the  plaintiflEs 
for  the  land,  but  their  claim  for  rents  was  disallowed,  as  the  land,  with- 
out the  improvements,  had  no  rental  value.  Judgment  was  rendered  in 
favor  of  Wells  against  Wash  Morris  alone,  for  the  value  of  the  improve- 
ments, but  no  charge  on  account  thereof  was  fixed  on  the  land.  Morris 
and  wife  alone  have  appealed. 

The  gift  was  void  because  the  subject  thereof  was  homestead,  and 
the  plaintiffs  were  entitled  to  recover  the  lot  in  controversy.  Wash  Mor- 
ris was,  however,  liable  to  Wells  for  the  value  of  the  improvements,  if 
the  same  were  made  in  good  faith.  The  evidence  is  such  as  to  justify  the 
finding  that  Nevison  Morris  and  Wells  acted  in  good  faith,  and  had  suf- 
ficient reason  for  believing  that  they  had  title  to  the  lot.  A  parol  gift . 
of  land,  when  the  donee  takes  possession  and  makes  valuable  improve- 
ments, is  sometimes  sufficient  to  vest  title.  Hendricks  v.  Snediker,  30 
Texas,  296.  It  seems  that  in  this  case  the  title  failed  only  because  the 
land  was  homestead  and  the  transaction  was  not  a  compliance  with  the 
statutory  provisions  relating  to  a  conveyance  of  such  property.  The 
claim  of  Nevison  Morris  and  Wells  was  necessarily  adverse  to  that  of 
Wash  Morris.  Wells,  being  the  holder  of  the  rights  of  Nevison  Morris, 
who  was  an  improver  in  good  faith,  was  entitled  to  personal  judgment 
against  Wash  Morris  for  the  value  of  the  improvements.  Eberling  v. 
Deutscher  Verein,  72  Texas,  341;  Railway  v.  Greiner,  84  Texas,  450. 
Limitations  would  not  run  against  the  claim  for  improvements,  at  least 
until  after  the  gift  had  been  disavowed  by  the  donor,  which  appears  to 
have  first  occurred  within  two  years  before  the  claim  was  asserted  in 
•court.  The  trial  court  correctely  applied  the  rule  prescribed  by  article 
5278,  Revised  Statutes,  to  the  action  for  recovery  of  rents.  But  for 
the  fact  that  no  charge  on  account  of  the  improvements  could  be  fixed 
on  the  homestead,  the  judgment  in  favor  of  Wells  for  improvements 
would  have  been  entered  in  exact  accordance  with  the  statute,  and  be- 
cause he  was  deprived  of  his  complete  remedy  in  that  respect,  is  no  rea- 
son for  imposing  on  him  an  obligation  to  pay  rents  for  which  he  was  not 
liable  under  the  statute. 

The  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


190L]  Holt  v.  Kockwall  County.  365- 

W.  A.  Holt  v.  Rockwall  County. 

Delivered    November  16,  1901. 

Coimtie»-^iiit  Against— PreMntment  of  Claims. 

Article  790,  Revised  Statutes,  providing  that  claims  against  a  county  must 
be  presented  for  allowance  before  suit  thereon,  is  not  applicable  where  the 
suit  is  brought  under  article  4745  to  recover  damages  to  land  caused  by  a  pub- 
lic road,  where  the  commissioners  court  and  the  owner  have  disagreed  as  to  thfr 
amount  of  the  damages. 

Appeal  from  Rockwall.    Tried  below  before  Hon.  J.  E.  Dillard. 

W.  B.  Wade  and  W.  C.  Jones,  for  appellant. 

Stroud  £  Ridgell  and  H.  M.  Wade,  for  appellee. 

TEMPLETON,  Associate  Justice. — Holt  sued  Rockwall  County  \x> 
recover  damages  occasioned  to  his  premises  by  reason  of  ditches  having 
been  dug  thereon  by  a  road  overseer  for  the  purpose  of  draining  a  pub- 
lic road.  It  was  alleged  that  the  county,  by  order  of  its  commissioners 
court  made  and  entered  in  term  time,  directed  the  overseer  to  cut  the 
ditches  and  assessed  the  damages  to  Holt's  property  at  $15,  which  he, 
upon  learning  of  the  order  and  allowance,  refused  to  accept.  Demurrers- 
to  the  petition,  based  upon  the  ground  that  the  claim  for  damages  had 
not  been  presented  to  the  commissioners  court  for  allowances,  were  sus- 
tained, and,  the  plaintiff  declining  to  amend,  the  suit  was  dismissed. 

The  suit  was  brought  under  article  4745  of  the  Revised  Statutes,  which 
provides  that  "whenever  it  is  necessary  to  drain  the  water  from  any  pub- 
lic road,  the  overseer  shall  cut  a  ditch  for  that  purpose,  having  due  re- 
gard to  the  natural  water  flow,  and  with  as  little  injury  as  possible  to 
the  adjacent  land  owner;  provided,  that  in  such  cases  the  commissioners 
court  shall  cause  the  damages  to  such  premises  to  be  assessed  and  paid 
out  of  the  general  revenues  of  the  county,  and  in  case  of  disagreement 
between  the  commissioners  court  and  such  owner,  the  same  may  be  set- 
tled by  suit  as  in  other  cases.'*  The  petition  charged  the  cutting  of  the 
ditch;  the  damage  to  Holfs  property;  the  recognition  by  the  county  of 
such  damages;  the  assessment  of  the  damages  at  $15,  and  the  refusal  of 
Holt  to  accept  the  allowance.  These  facts,  if  true,  showed  a  disagree- 
ment between  Holt  and  the  county  as  to  the  amoimt  of  damages  to  which 
he  was  entitled,  and  authorized  the  bringing  of  this  suit.  The  article 
of  the  statute  quoted  above  provided  a  special  procedure  for  cases  aris- 
ing thereunder;  and  article  790,  which  declares  the  general  rule  that 
suits  can  not  be  brought  on  claims  against  a  county  until  after  the  claims 
have  been  presented  for  allowance,  and  is  not  applicable.  By  article 
4745,  supra,  the  county  is  required  to  take  the  initiative,  and  assess  the 
damages,  which  was  done  in  this  case.  When  this  was  done,  it  was  mani- 
fest that  Holt  had  the  option  to  accept  or  reject  the  offer  made  by  the 
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county.  Having  rejected  it,  the  disagreement  between  the  parties  was 
complete,  and  further  negotiations  were  not  required  as  a  prerequisite 
to  bringing  suit. 

The  judgment  of  the  trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  J,  Hume  &  Co.  v.  Sherman  Oil  and  Cotton  Company. 

Decided  November  0,  1901. 

1. — Sale  by  Sample— Implied  Warranty. 

In  a  sale  by  sample  there  is  an  implied  warranty  that  the  bulk  corresponds 
to  the  sample  in  nature  and  quality. 

S.— Same— Notifying  SeUer. 

Where  goods  are  bought  under  an  executory  contract  and  they  do  not  com- 
ply with  the  warranty,  the  buyer  must,  on  receiving  them,  notify  the  seller  of 
that  fact  at  once,  or  if  the  gooNds  can  not  be  immediately  examined,  then  within 
a  reasonable  time. 

3.— Same— Pleading. 

Where  plaintiffs  petition  charged  that  within  a  reasonable  time  after  the 
arrival  of  the  goods  he  examined  them  and  found  that  they  did  not  comply  with 
the  warranty,  and  notified  defendant  that  because  of  that  facl  they  would  not 
be  received,  the  pleading  was  sufficient  as  against  a  general  demurrer. 

4. — Same — ^Buyer's  Liability. 

Where  goods  are  purchased  under  an  executory  contract,  and  the  buyer  de- 
•clined  to  accept  them  because  they  do  not  comply  with  the  warranty  and  so  no- 
tifies the  seller,  who  fails  to  give  any  directions  as  to  their  disposition,  so  that 
the  buyer  is  compelled  to  keep  them,  he  will  be  liable  only  for  the  actual  value 
•of  the  goods. 

ppeal  from  Grayson.    Tried  below  before  Hon.  Eice  Mazey. 

Wolfe,  Hare  &  Semple,  for  appellants. 

Head  &  Dillard,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^Appellants  filed  this  suit  against 
■appellee  seeking  to  recover  damages  for  an  alleged  breach  of  warranty 
arising  out  of  a  sale  of  450  bales  of  linters.  Appellee's  general  demurrer 
was  sustained  by  the  trial  court,  and  appellants  declining  to  amend,  the 
•case  was  dismissed ;  hence  this  appeal. 

The  allegations  of  appellants*  petition  were  substantially  as  follows: 
Appellants  reside  in  New  Orleans,  La.,  and  are  there  engaged  in  business 
as  brokers  in  cotton  and  meal  products.  Appellee  is  engaged  in  the 
business  of  manufacturing  cottonseed  oil  and  other  products  of  cotton 
seed  at  Sherman,  in  this  State.  In  October,  1897,  and  in  November  of 
the  same  year  appellants  purchased  from  appellee  500  bales  of  linters 
iy  two  written  contracts.    The  first  was  in  words  and  figures  as  follows : 
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'IHc.  W.  A.  L.  "New  Orleans,  October  28,  1897. 

"Sherman  Oil  and  Cotton  Co.,  Sherman,  Texas : 

"Gentlemen. — Please  note  and  confirm,  that  we  have  this  day  sold  to 
Mr.  W.  J.  Hume  &  Co.,  for  your  account,  250  bales  of  linters,  average 
equal  sample,  at  the  price  of  2  3-4  cents  per  pound,  cost  and  freight  New 
Orleans,  compressed.     Prompt  shipment.     Seller  paying  brokerage. 

'Terms,  sight  draft  with  bills  of  lading  attached. 

"Yours  very  truly, 

"Lawler  &  Chaert. 

"Accepted :     W.  J.  Hume  &  Co." 

The  second  of  these  contracts  was  as  follows: 

'T)ic.  W.  A.  L.  "New  Orleans,  Nov.  4,  1897. 

"Sherman  Oil  and  Cotton  Co.,  Sherman,  Texas : 

"Gfentlemen. — Please  note  and  confirm,  that  we  have  this  day  sold 
for  your  account  to  Mr.  W.  J.  Hume  &  Co.,  250  bales  of  linters  average 
equal  sample  that  we  now  hold  at  the  price  of  2  3-4  cents  per  pound,  de- 
livered to  New  Orleans,  compressed.     Shipment  in  lots  50  bales. 

"Terms,  sight  draft  with  bills  of  lading  attached.  Seller  paying 
brokerage. 

'TTours  very  truly, 

"Lawler  &  Chaert. 

"Accepted:    Wm.  J.  Hume  &  Co.'' 

At  the  time  of  making  these  contracts  appellee's  brokers  in  New  Or- 
leans exhibited  to  appellants  certain  samples,  and  it  was  agreed  and 
contracted  that  the  linters  purchased  by  appellants  should  be  of  a  grade 
and  quality  equal  to  said  samples.  Appellee  agreed  to  deliver  the  linters 
to  the  appellants  in  the  city  of  New  Orleans,  and  appellants  were  to 
pay  sight  draft  to  appellee  with  bills  of  lading  attached.  Afterwards 
appellee  delivered  part  of  said  linters,  and  drew  its  sight  draft  on  ap- 
pellants for  the  contract  price  thereof.  According  to  the  usage  and  cus- 
tom of  trade  in  New  Orleans  appellee  ought  to  have  sent  by  mail,  express, 
or  other  rapid  conveyance,  samples  of  each  shipment  as  they  were  shipped, 
and  this  custom  was  known  to  appellee.  Appellee,  however,  failed  to 
do  this,  but  drew  its  sight  draft  on  appellants  without  having  first  sent 
samples  of  shipments.  Appellants  at  first  declined  to  pay  the  draft, 
but  upon  the  assurance  and  guarantee  of  appellee's  brokers,  and  the 
further  assurance  by  wire  that  it  would  ^'guarantee  the  shipment  to  aver- 
age equal  samples,"  and  upon  appellee's  request  to  pay  the  draft,  appel- 
lants paid  the  same  before  the  samples  of  cotton  arrived  in  New  Orleans, 
and  before  they  had  an  opportunity  to  inspect  it.  Appellee  continued 
to  ship  the  linters  which  appellants  bought,  but  failed  to  send  samples. 
Appellee  delivered  450  bales  of  the  500  purchased. 

The  linters  delivered  by  appellee  were  of  inferior  quality,  were  stained 
and  colored,  full  of  trash,  dirt  and  cottonseed  hulls,  and  were  not  nearly 
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equal  in  value  or  quality  to  the  samples  exhibited  to  appellants,  and  upon 
which  they  were  sold,  were  inferior  to  such  samples,  and  of  greatly  less 
value.  Appellants  had  contracted  to  resell  said  linters,  and  appellee 
had  notice  to  this  effect  at  the  time  it  sold  same,  and  knew  that  appellants 
were  buying  said  linters  to  fill  a  contract  to  resell  same  at  a  greater  price 
than  appellants  had  paid  therefor.  The  price  appellants  agreed  to  pay 
appellee  was  2  3-4  cents  per  pound  and  the  price  at  which  they  had  con- 
tracted to  resell  same  was  3  cents  per  pound.  By  reason  of  this  breach 
of  warranty  appellants  suffered  damages  in  loss  of  profits  amounting  to 
$613.07.  They  were  also  compelled  to  store  the  linters  for  several 
months  at  a  cost  to  them  of  $25.  The  linters  delivered  were  of  the  value 
in  New  Orleans  of  2  3-8  cents  per  pound,  and  appellants  were  damaged 
in  the  sum  of  $919.63  by  reason  of  this  deficiency  in  value.  This  made 
appellants'  total  losa  about  $1800. 

In  another  count  the  same  facts  connected  with  the  making  of  the  con- 
tract for  the  purchase  of  said  linters  are  alleged,  and  it  is  further  al- 
leged that  if  said  linters  had  been  up  to  warranty  they  would  have  been 
worth  in  New  Orleans  3  cents  per  pound,  while  those  actually  delivered 
were  worth  ony  2  3-8  cents  per  pound.  On  this  breach  of  the  case  ap- 
pellants' damages  were  laid  in  the  sum  of  $1532.70,  this  being  the  dif- 
ference between  the  value  of  the  same  quantity  of  linters  at  3  cents  per 
pound  and  the  actual  value  of  the  linters  delivered  at  2  3-8  cents  per 
pound.  Appellants  paid,  all  told,  for  said  linters  the  sum  of  $6743.83. 
After  notifying  appellee  and  making  demand  on  it  to  make  good  the  dif- 
ference in  the  value  of  said  linters,  appellants  sold  same  for  the  account 
of  appellee  for  2  3-8  cents  per  pound,  which  was  the  best  price  obtain- 
able. This  sale  was  made  by  appellants  after  they  had  received  and 
examined  the  samples  of  the  450  bales,  and  after  they  had  discovered 
that  said  samples  did  not  equal  the  samples  by  which  said  linters  were 
sold,  and  did  not  in  any  respect  comply  with  said  contract  of  which 
defendant  was  duly  notified. 

Opinion, — 1.  The  allegations  contained  in  the  petition  evidence  an 
executory  sale  of  goods  by  sample.  In  a  sale  by  sample  there  is  a  war- 
ranty implied  that  the  bulk  corresponds  to  the  sample  in  nature  and 
quality.  Story  on  Sales,  sec.  376 ;  2  Schouler  on  Per.  Prop.,  sees.  359, 
360. 

In  addition  to  the  implied  warranty  it  is  charged  in  the  petition  that 
before  the  purchaser  would  pay  the  draft  drawn  by  defendant  on  plain- 
tiff for  the  purchase  price  of  the  linters,  and  as  an  inducement  for  such 
payment,  defendants  by  wire  expressly  guaranteed  that  the  shipment 
should  "average  equal  samples."  This  was  an  express  warranty  that 
the  bulk  of  the  linters  in  the  average  should  equal  in  quality  the  sam- 
ples. It  was  upon  this  guaranty  that  payment  of  the  purchase  price 
was  made.  Upon  the  receipt  of  the  linters  by  the  purchasers,  the  con- 
tract being  executory,  if  they  did  not  correspond  to  the  warranty  it  was 
their  duty  to  at  once  notify  the  vendors  of  this  fact.     If  circumstances 
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were  such  that  an  immediate  examination  of  the  bulk  oould  not  be  made, 
then  a  reasonable  time  would  be  allowed  for  such  examination  to  be 
made.    What  is  a  reasonable  time  is  a  question  of  fact. 

The  petition  alleges  "that  said  450  bales  of  linters  did  not  in  any  re- 
spect comply  with  said  contract^  of  which  fact  defendant  was  duly  noti- 
fied by  plaintiffs.'*  Again  it  charges,  "that  after  duly  notifying  defend- 
ant and  making  demand  on  it  to  make  good  the  difference  in  the  value  of 
said  linters,  plaintiffs,  after  due  notice  to  defendant,  sold  said  450  bales 
for  the  account  of  defendant  for  the  best  price  obtainable,  and  after  using 
all  due  caution  and  proper  diligence,'*  etc.  The  allegations  are  general. 
But  the  demurrer  was  general,  and  in  such  case  every  reasonable  intend- 
ment and  meaning  favorable  to  the  pleading  will  be  indulged.  Townes* 
Pleading,  257.  The  petition,  when  fairly  construed,  shows  that  the 
plaintiff,  within  a  reasonable  time  after  the  arrival  of  the  bulk  of  the 
linteiB,  examined  the  same  and  ascertained  that  they  did  not  comply  with 
the  warranty,  and  thereupon  notified  the  defendant  that  they  did  not 
correspond  with  the  samples,  and  hence  would  not  be  received  on  the 
contract.  If  the  linters  did  not  comply  with  the  warranty,  and  for 
fliis  reason  Hume  &  Co.  refused  to  receive  them  as  a  compliance  with 
the  contract  and  gave  notice  of  this  fact  to  the  oil  and  cotton  com- 
pany, and  said  company  failed  to  give  directions  as  to  their  disposition, 
and,  as  a  result,  Hume  &  Co.  were  compelled  to  keep  the  linters,  then 
they  would  only  be  liable  for  the  actual  value  of  the  same.  This  gener- 
ally is  the  measure  of  liability.     Story,  Sales,  sec.  408. 

We  conclude  that  the  petition  was  suflBcient  when  tested  by  a  general 
demurrer,  and  that  the  court  erred  in  sustained  the  same.  In  support 
of  the  above  views,  see  also  Brantley  v.  Thomas,  22  Texas,  271 ;  Whit- 
taker  V.  Hueska,  29  Texas,  355,  and  Boehringer  v.  Medicine  Co.,  9  Texas 
Civ.  App.,  284. 

It  follows  that  the  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Vol.  27  Civil— 24. 
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H.  Masterson  v.  J.  H.  Burnett  et  au 

Decided  December  7,  1901. 

L^Parol  Evidenoe— Deed  and  Mortgage  at  One  Transaction— Notice. 

Parol  evidence  ib  admissible  to  show  that  a  deed  reciting  the  consideration 
as  fully  paid,  together  with  a  deed  of  trust  to  secure  a  loan,  constituted  one 
transaction  whereby  the  purchaser  took  the  land  and  executed  such  lien  to  se- 
cure payment  of  the  purchase  price,  and  such  evidence  is  not  inadmissible  against 
a  prior  judgment  creditor  of  the  purchaser  because  he  was  not  shown  to  have 
had  notice  of  the  transactions. 

8.^ndgment  and  Purchase  Money  Liens— Priority. 

Where  a  judgment  debtor  acquired  land  by  a  deed  reciting  the  consideration 
as  paid,  but  at  uie  same  time  gave  his  vendor,  by  a  separate  mortgage  not  re- 
ferring to  the  deed,  a  lien  to  secure  part  of  the  purchase  price,  the  lien  of  the 
judgment  creditor  attached  only  to  such  interest  as  the  purchaser  actually 
acquired,  that  is  the  title  to  the  land  burdened  by  the  mortgage  lien. 

3. — Same — ^Registration  Statutes  Not  Applicable. 

The  registration  statutes  do  not  apply  where,  by  reason  of  the  nature  of  the 
interest  asserted  as  superior  to  the  judgment  lien,  it  was  incapable  of  prior  reg- 
istration. 

4.— Same — Subsequent  Execution  Purchaser— Want  of  Notice. 

There  being  no  finding  by  the  court  that  defendant,  a  subsequent  pur- 
chaser of  the  land  at  execution  sale,  had  not  notice  at  the  time  he  purchased  of 
the  facts  and  nature  of  the  debtor's  purchase  and  title,  a  judgment  in  favor  of 
plaintiflf  and  the  priority  of  the  mortgage  lien  for  purchase  money  was  justified. 

5. — Practice  on  Appeal — ^Presumption. 

Where  defendant,  who  was  a  subsequent  purchaser  at  execution  sale  under 
his  own  judgment,  testified  that  he  credited  the  amount  of  his  bid  on  the 
judgment,  and  the  court  found  that  the  question  whether  he  had  notice  of  the 
existing  mortgage  lien  for  purchase  money  was  immaterial,  it  will  be  presumed 
on  appeal,  in  support  of  the  judgment,  that  the  court  found  that  he  was  not  a 
bona  fide  purchaser  for  value. 

Appeal  from  Harris.    Tried  below  before  Hon.  W.  H.  Wilson. 

H.  &  4.  B.  Masterson,  for  appellant. 

Ewing  &  Ring  and  J.  B.  Burnett,  for  appellees. 

GILL,  Associate  Justice. — ^This  was  a  suit  by  appellee,  J.  H.  Bur- 
nett, against  W.  B.  Turner,  J.  0.  Ross,  trustee,  and  the  appellant,  H. 
Masterson,  to  foreclose  a  mortgage  deed  of  trust  upon  four  certain  tracts 
of  land  in  Harris  County,  one  designated  as  Day  Land  and  Cattle  Com- 
pany survey,  another  as  J.  H.  Burnett  survey,  and  the  two  others  as 
sections  6  and  8,  Washington  County  Railroad  Company  surveys,  oflf  of 
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each  of  which  100  acres  had  been  sold,  leaving  a  remnant  of  640  acres 
each.  The  foreclosure  was  resisted  by  the  defendant,  H.  Masterson,  on 
the  ground  that  he  had  become  the  owner  of  the  land  under  an  execution 
sale  against  the  debtor,  W.  B.  Turner,  which  it  was  claimed  had  been 
made  in  virtue  of  a  judgment  lien  that  was  prior  and  paramount  to  the 
lien  of  the  mortgage  deed  of  trust.  The  court,  trying  without  a  jury, 
sustained  the  defense  as  to  the  first  named  two  tracts,  but  denied  it  as 
to  sections  6  and  8,  giving  judgment  for  the  full  amount  of  the  mort- 
gage debt,  principal  and  interest,  against  the  debtor,  W.  B.  Turner,  and 
foreclosing  the  mortgage  lien  on  such  sections,  less  the  sold  portions 
thereof,  against  him  and  the  other  defendants.  From  this  judgment 
the  defendant,  H.  Masterson,  has  alone  appealed.  The  facts  are  as  fol- 
lows: 

On  February  14,  1899,  J.  H.  Burnett  conveyed  to  W.  B.  Turner,  by 
two  deeds  of  that  date,  for  a  recited  cash  consideration,  the  first  above 
mentioned  two  tracts  of  land,  being  the  two  designated  as  Day  Land  and 
Cattle  Company  and  J.  H.  Burnett  surveys,  respectively,  which  deeds 
were  filed  for  record  on  April  7,  1899.  The  mortgage  deed  of  trust  was 
not  executed  until  April  5,  1899,  and  previous  to  its  execution  the  judg- 
ment lien  to  be  noticed  had  attached  to  such  tracts;  hence  as  to  them 
the  defense  urged  was  allowed  to  prevail. 

On  March  7,  1899,  the  appellant,  H.  Masterson,  obtained  judgment 
against  W.  B.  Turner  for  the  sum  of  $1166.33,  besides  interest,  and 
caused  an  abstract  of  the  judgment  to  be  duly  recorded,  indexed  and 
cross-indexed,  in  Harris  County,  March  9,  1899.  At  this  time,  W.  B. 
Turner  had  no  interest  in  said  sections  6  and  8,  nor  did  he  acquire  any 
until  April  5,  1899,  at  which  time  the  mortgage  deed  of  trust  was  con- 
temporaneously executed. 

The  trade  by  which  Turner  acquired  from  Burnett  the  sections  6  and 
8,  less  the  sold-oflf  portions,  was,  in  substance,  that  Burnett  would  con- 
vey such  tracts  to  Turner  in  exchange  for  other  lands,  estimated  in  value 
at  $16,200,  and  also  lent  him  $7500  on  the  security  of  such  tracts,  and 
that  Turner  would  convey  to  Burnett  the  other  lands,  valued  as  stated, 
for  such  tracts,  and  also  execute  to  him  a  mortgage  deed  of  trust  on  the 
latter  to  secure  the  $7500  loan.  The  consideration  on  the  one  part 
was  the  acquisition  of  such  tracts  and  obtaining  the  loan  of  $7500,  and 
it  was,  on  the  other  part,  the  acquisition  of  the  exchanged  property  and 
the  obtaining  of  the  mortgage  interest  in  such  tracts  as  security  for  the 
loan.  The  conveyances  and  mortgage  deed  of  trust  bore  the  same  date, 
to  wit,  April  5,  1899,  were  simultaneously  executed  and  delivered  be- 
tween the  same  parties,  and  were  filed  for  record  at  the  same  instant  of 
time,  to  wit,  at  11 :40  o'clock,  forenoon,  on  April  7,  1899. 

The  mortgage  deed  of  trust  bore  date,  as  above  stated,  April  5,  1899, 
and  secured  the  payment  of  three  notes,  of  even  date,  for  the  principal 
sum  of  $2500  each,  bearing  interest  at  8  per  cent  per  annum  from  their 
date,  and  providing  for  10  per  cent  attorney's  fees  in  case  of  default  in 
payment.    The  loan  of  $7500  was  made  by  J.  H.  Burnett,  as  agreed. 
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the  appellant,  H.  Masterson,  being  present  when  the  money  was  paid 
over,  and  actually  receiving  $3000  of  the  money  on  a  debt  owing  him 
by  Turner,  but  he  was  not  present  when  the  instruments  were  executed 
and  delivered. 

After  Turner  acquired  the  unsold  parts  of  sections  6  and  8,  executions 
were  run  on  the  aforesaid  judgment  in  favor  of  H.  Masterson  against 
W.  B.  Turner,  under  which  such  unsold  parts  of  said  sections  were  sold 
and  conveyed  by  the  sheriff,  on  June  6,  1899,  to  one  J.  M.  Cobb,  who 
conveyed  tiie  same  to  appellant  J.  H.  Masterson,  to  whom  Turner  after- 
wards executed  a  confirmation  deed.  H.  Masterson,  under  like  execu- 
tion sales,  also  acquired  the  other  tracts  hereinbefore  mentioned,  but 
as  they  are  not  involved  in  this  appeal  they  will  not  be  noticed  further. 

The  trial  court  found  that  the  deed  of  Burnett  to  Turner  and  deed 
of  trust  sued  on  were  executed  at  the  same  time.  That  the  loan  on  the 
one  hand  and  the  execution  of  the  deed  of  trust  on  the  other  were  a  part 
of  the  consideration  moving  the  parties  to  make  the  exchange  and  with- 
out which  the  trade  would  not  have  been  consummated.  That  the  two  in- 
struments constituted  an  indivisible  transaction  by  which  the  land  passed 
to  Turner  burdened  with  the  lien  created  by  the  deed  of  trust.  He  found 
also  that  Masterson,  at  the  date  of  the  transaction  between  Burnett  and 
Turner,  had  no  knowledge  or  notice  of  the  mortgage  on  the  land  to  Bur- 
nett, and  at  that  time  Masterson's  judgment  had  been  duly  abstracted 
and  recorded.  As  to  whether  Cobb  had  notice  of  the  facts  of  this  trans- 
action when  he  bought  the  two  tracts  of  land  at  execution  sale  and  as  to 
whether  he  acted  for  himself  or  for  Masterson  in  making  the  purchase 
the  court  did  not  find,  nor  is  there  any  finding  as  to  whether  Master- 
son,  prior  to  the  time  when  he  acquired  the  land,  had  learned  of  the  na* 
ture  of  the  transaction  between  Burnett  and  Turner,  or  had  become  pos- 
sessed of  facts  which  should  have  put  him  upon  inquiry. 

Appellant  complaining  of  the  judgment  of  the  trial  court  makes,  by 
his  assignments  of  error,  the  following  questions: 

1.  Did  the  court  err  in  permitting  Burnett  to  show  by  parol  that  the 
two  instruments  above  named  were  executed  and  delivered  at  the  same 
instant  of  time ;  that  each  was  a  component  part  of  an  individual  trans- 
action; and  that  the  loan  of  the  money  by  Burnett  to  Turner  and  the 
execution  by  the  latter  of  the  deed  of  trust  to  secure  the  payment  of  same 
entered  into  and  become  a  part  of  the  consideration  so  that  the  trans- 
action would  not  have  been  made  but  for  them  ? 

2.  If  it  be  conceded  that  it  was  proper  to  resort  to  parol  proof  for 
such  a  purpose,  were  the  two  instruments  of  such  a  nature  (the  one  be- 
ing a  deed  reciting  the  consideration  fully  paid  and  the  other  a  mort- 
gage to  secure  a  loan)  as  to  be  susceptible  of  a  blending  into  a  single  and 
indivisible  transaction? 

3.  Inasmuch  as  the  court  found  that  he  had  no  notice  of  the  ar- 
rangement between  Burnett  and  Turner  at  the  date  of  the  transaction 
and  at  the  date  when  his  judgment  lien  took  effect,  could  his  lien  be  prop- 
erly postponed  to  the  lien  of  the  mortgage? 
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4.  The  deed  of  trust  being  an  mstrument  capable  of  being  placed  of 
record,  could  it  take  precedence  over  the  judgment  lien  in  the  absence 
of  a  proper  record  of  it  prior  to  the  attaching  of  the  judgment  lien? 

The  questions  thus  stated  embody  our  conception  of  the  questions  pre- 
sented by  appellant's  brief.  We  will  not  therefore  take  up  and  dispose 
of  the  assignments  of  error  in  detail. 

Did  the  court  err  in  permitting  Burnett  to  establish  by  parol  the 
unity  of  the  transaction,  the  deed  and  the  deed  of  trust  failing  to  disclose 
fully  the  relationship  of  each  to  the  other?  A  deed  absolute  on  its  face, 
but  in  fact  made  as  a  security  for  a  debt,  is  held  to  be  a  mortgage. 
Its  real  nature  may  be  shown  by  parol,  and  the  owner  of  a  judgment  lien 
prior  in  date  can  not  successfully  assert  it  against  the  real  owner  of  the 
land  if  he  have  notice  of  the  true  state  of  the  title  before  foreclosure, 
nor  can  the  purchaser  at  execution  sale  prevail  against  it  unless  he  is  a 
purchaser  for  value  without  notice.  Michael  v.  Knapp,  4  Texas  Civ. 
App.,  264.' 

We  are  unable  to  perceive  any  distinction  in  principle  between  the 
case  supposed  and  the  case  before  us,  so  far  as  this  question  is  concerned. 
It  is  also  generally  true  that  the  consideration  supporting  an  instrument 
may  be  shown  by  parol.  Though  a  deed  recite;  a  cash  consideration 
paid  in  full,  it  may  be  shown  as  between  the  parties  and  those  having 
notice  that  such  consideration  was  in  fact  not  paid. 

These  propositions  are  not  questioned,  and  it  would  follow,  it  seems 
to  us,  that  if  the  loan  and  the  trust  deed  were  in  fact  a  part  and  parcel 
of  the  sale  of  the  land  to  Turner  constituting  a  material  part  of  the  con- 
sideration moving  to  the  bargain,  it  was  proper  to  permit  plaintiff  to 
establish  the  fact  by  parol.  The  assignments  predicated  upon  this  phase 
of  the  case  and  assailing  the  action  of  the  court  in  admitting  parol  and 
other  evidence  upon  the  issue  can  not  be  sustained. 

Appellant,  however,  contends  that  the  evidence  should  have  been  ex- 
cluded because  he  had  no  notice  of  the  details  of  the  transaction.  In 
reply  to  this,  it  is  sufficient  to  say  it  is  always  permissible  for  a  person 
to  establish  the  existence  of  the  facts,  when  in  order  to  maintain  his 
rights  it  devolves  on  him  to  visit  notice  of  such  facts  on  the  adverse 
party.  How  can  notice  of  the  facts  be  shown  unless  the  existence  of  the 
facts  themselves  is  first  established?  Here  it  was  necessary  not  only  that 
Burnett  should  show  the  unity  of  the  transaction  represented  by  the  two 
papers,  but  to  show  that  appellant  had  notice  thereof,  or  was  in  pos- 
session of  facts  which  should  have  led  to  such  knowledge  prior  to  the 
acquisition  by  appellant  of  his  rights  under  the  purchase  at  execution 
sale. 

Does  the  proof  sustain  the  finding  of  the  court  that  the  two  instru- 
ments were  component  parts  of  the  same  transaction?  It  is  shown  by 
the  record  that  the  tract  of  land  exchanged  by  Turner  to  Burnett  for  the 
land  in  controversy  was,  prior  to  the  exchange,  incumbered  by  a  mort- 
gage to  Burnett  growing  out  of  a  former  transaction.  Turner  wished  to 
borrow  money,  but  could  not  raise  it  on  the  security  of  his  incumbered 
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property.  He  had  gone  to  appellant  and  sought  to  secure  a  loan,  and 
appellant  had  agreed  to  lend  him  $6000  on  the  unincumbered  land  he 
was  to  get  from  Burnett,  and  actually  advanced  him  $3000  a  short  time 
before  the  Burnett  transaction.  Turner  stated  to  appellant  that  he  would 
take  the  other  $3000  and  secure  him  for  the  whole  sum  by  mortgage  on 
the  land  he  was  to  get  from  Burnett,  unless  he  could  get  a  greater  loan 
from  Burnett  himself.  Propositions  were  exchanged  between  Turner  and 
Burnett,  and  when  Turner  learned  that  Burnett  would  lend  him  $7500, 
he  advised  appellant  of  the  fact,  stating  that  he  would  return  the  $3000 
out  of  the  money  received  on  the  proposed  Burnett  loan.  Burnett  testi- 
fied that  he  would  not  have  made  the  exchange  unless  he  could  make 
the  loan  secured  as  it  was.  Turner  testified  that  he  would  not  have  made 
the  exchange  unless  he  could  also  procure  the  loan.  The  testimony  as 
to  the  nature  and  incidents  of  the  transaction  are  undisputed,  and  $3000 
of  the  Burnett  loan  was  paid  to  appellant  at  the  request  of  Turner  to 
repay  the  $3000  due  appellant  by  Turner. 

We  know  of  no  principle  of  law  forbidding  the  making  of  a  secured 
loan  a  part  of  the  consideration  of  a  sale  or  exchange  of  land.  In  this 
instance  Burnett  could  have  lawfully  refused  to  make  the  exchange  un- 
less Turner  would  borrow  the  money  which  he  (Burnett)  had  to  loan, 
and  secure  him  with  the  land  exchanged.  Turner  could  lawfully  have 
refused  to  make  the  exchange  unless  the  loan  accompanied  it.  In  either 
of  these  events  Turner  would  have  acquired  no  interest  in  the  land  to 
which  the  judgment  lien  of  appellant  could  attach,  either  as  a  primary 
or  secondary  charge  thereon. 

We  are  of  opinion  the  facts  justified  the  conclusion  of  the  trial  court 
that  the  deed  and  mortgage  constituted  one  transaction.  Appellant  con- 
tends, however,  that  the  mortgage  deed  of  trust  could  not  have  taken 
effect  until  the  title  passed  to  Turner  by  the  deed,  and  that  this  was 
accomplished  by  the  deed  itself,  and  that  as  the  trust  deed  was  subject 
to  registration  and  was  junior  both  in  point  of  date  and  record  to  the 
judgment  lien,  it  should  not  be  given  priority  over  the  judgment  lien, 
especially  in  the  absence  of  notice  to  appellant  at  the  time  the  lien  took 
effect. 

Appellee  contends  that  since  the  two  instruments  are  shown  to  be  one 
and  the  same  transaction,  the  land  passed  to  Turner  burdened  with  the 
lien  of  the  deed  of  trust,  and  that  the  lien  of  the  judgment  attached  only 
to  such  interest  as  Turner  actually  acquired;  that  is  to  say,  the  title  to 
the  land  burdened  by  the  lien  of  the  mortgage.  Appellant,  in  support  of 
his  contention,  relies  largely  upon  the  case  of  Wiel  v.  Casey,  from  the  Su- 
preme Court  of  North  Carolina,  34  Southeastern  Reporter,  506.  In  that 
case  one  Casey  bought  from  Raynor  a  tract  of  land,  and  at  the  same  time 
executed  to  Wiel  Brothers  a  mortgage  thereon  to  secure  the  money  ad- 
vanced by  Wiel  Brothers  to  pay  the  purchase  money  and  another  debt 
incurred  at  a  prior  date.  The  parties  sought  to  make  it  one  transaction* 
The  court,  in  disposing  of  the  question,  held  that  a  mortgage  executed 
simultaneously  with  the  delivery  of  a  deed  from  the  grantor  to  the  mort- 
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gagor  for  another  consideration  than  the  purchase  money  of  the  land 
conveyed,  and  to  a  person  other  than  the  grantor,  would  not  hold  good 
as  against  a  judgment  in  existence  at  the  date  of  the  delivery  of  the 
deed  and  the  lien  of  which  immediately  attached.  The  case  cited  is, 
it  seems  to  us,  easily  distinguished  from  the  case  before  us.  In  the  case 
cited  the  mortgagee  was  not  in  privity  with  the  vendor  and  was  not  a 
party  to  the  contract  of  sale.  The  transaction  between  him  and  the 
vendee  was  in  its  very  nature  separate  and  distinct  from  the  sale  of  the 
land.  The  vendor  did  not  undertake  to  reserve  any  interest  to  himself, 
but  explicitly  parted  with  all  interest  in  the  transaction.  The  mortgagee 
was  in  no  better  position  than  if,  prior  to  that  sale,  he  had  taken  a  mort- 
gage from  the  mortgagor  upon  all  the  lands  he  might  thereafter  acquire, 
the  supposed  mortgage  being  junior  to  the  judgment  lien.  Such  a  pro- 
vision in  a  mortgage  is  held  to  be  valid,  and  the  lien  thus  created  attaches 
to  all  subsequently  acquired  real  estate  the  instant  the  title  passes  to  the 
mortgagor,  and  is  superior  to  all  liens  of  junior  date.  Irrigation  Co.  v. 
Garland,  164  U.  S.,  1;  Railway  v.  Hamilton,  134  U.  S.,  296;  Trust  Co. 
V.  Kneeland,  138  U.  S.,  414;  Railway  v.  Cowdrey,  11  Wall.,  459. 

Garland's  case,  supra,  distinctly  holds  that  a  prior  mortgage  contain- 
ing the  "after  acquired  property  clause"  could  not  prevail  against  a 
junior  lien  on  after  acquired  property  if  the  property  passed  to  the  vendue 
burdened  with  the  lien.  Our  own  courts  have  recognized  the  rule  and 
applied  it  in  many  cases.  Thus,  a  vendor's  lien  will  prevail  over  a  judg- 
ment lien  prior  in  date,  and  this  though  in  the  nature  of  things  the 
instrument  evidencing  the  facts  creating  the  vendor's  lien  could  not 
possibly  be  placed  of  record  prior  to  the  attaching  of  the  judgment  lien. 
(This  unless  the  rights  of  a  bona  fide  purchases  for  value  without  notice 
intervened.)  It  is  also  held  that  the  registration  laws  do  not  apply  to 
such  a  state  of  facts.  Bailey  v.  Tindall,  59  Texas,  541 ;  Ellis  v.  Single- 
terry,  45  Texas,  40.  In  this  connection  it  is  well  to  discuss  a  few  of 
the  Texas  cases  which  in  our  judgment  announce  the  doctrine  which 
after  all  must  control  us  in  determining  this  appeal. 

In  Wallace  v.  Campbell,  54  Texas,  87,  it  is  held  that  the  party  claim- 
ing under  a  judgment  lien  acquires  his  rights  at  the  date  of  the  attach- 
ing of  the  lien,  and  such  rights  are  not  affected  by  subsequent  notice 
that  the  interest  of  the  debtor  in  the  property  against  which  the  lien 
is  sought  to  be  enforced  is  apparent  and  not  real.  It  is,  in  effect,  held 
in  that  case  that  unless  the  holder  of  the  asserted  lien  has  notice  of 
the  true  state  of  the  title  at  the  date  the  lien  attaches  to  the  apparent 
interest,  notice  prior  to  execution  sale  will  not  serve  to  postpone  the 
judgment  lien  to  the  outstanding  equity,  even  though  it  is  of  such  a 
character  as  is  not  susceptible  of  record.  We  are  not  aware  that  this 
decision  has  been  overruled  in  terms,  but  the  doctrine  has  been  limited 
to  the  particular  case  in  which  it  was  announced.  Bailey  v.  Tindall, 
supra.  In  Senter  v.  Lambeth,  59  Texas,  259,  it  is  held  that  a  vendor's 
lien  in  a  form  incapable  of  record  will  be  allowed  to  prevail  over  a 
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judgment  lien  prior  in  date,  and  that  such  liens  as  against  claims  or 
liens  incapable  of  record  take  effect  only  upon  the  actual  interest  of 
the  judgment  debtor  in  the  land  sought  to  be  charged.  It  is  distinctly 
announced  in  that  and  the  other  cases  cited  below  that  the  laws  of 
registration  do  not  apply.  McKamey  v.  Thorp,  61  Texas,  648;  Parker 
V.  Coop,  60  Texas,  111;  Blankenship  v.  Douglas,  ^6  Texas,  229;  Stoker 
V.  Bailey,  62  Texas,  299;  Ros3  v.  Komrumpf,  64  Texas,  390;  Yoe  v. 
Montgomery,  68  Texas,  338 ;  Overstreet  v.  Manning,  67  Texas,  657. 

We  understand  from  the  doctrine-  announced  in  th€^  cases  last  cited 
that  the  laws  of  registration  do  not  apply  where  by  reason  of  the  nature 
of  the  interest  asserted  as  superior  to  the  judgment  lien  it  was  in- 
capable of  prior  registration;  that  a  judgment  lien  attaches  only  to  the 
actual  interest  of  the  debtor  in  the  property  sought  to  be  charged;  that 
a  judgment  lien  is  allowed  to  prevail  over  liens  of  prior  date  only  by 
force  of  the  registration  laws,  and  where  these  have  no  application,  the 
lien  will  not  be  allowed  to  prevail  unless  the  party  asserting  under  the 
judgment  lien  has  acquired  the  property  at  execution  sale  under  cir- 
cumstances which  make  him  a  bona  fide  purchaser  for  value  without 
notice  of  the  unrecorded  equity  or  claim ;  that  notice  of  the  facts  at  any 
time  before  the  sale  will  postpone  the  rights  of  the  purchaser  to  the 
rights  of  the  actual  owner  or  the  owner  of  the  right  or  lien  with  which 
the  land  was  burdened  when  it  passed  into  the  debtor's  hands;  that  a 
creditor  who  purchases  at  his  own  execution  sale  and  credits  his  bid  on 
his  pre-existing  debt  is  not  a  bona  fide  purchaser  for  value  within  the 
meaning  of  the  rule,  and  since  his  position  has  not  been  changed  to  his 
detriment  by  reason  of  the  purchase  he  can  not  successfully  assert  the 
title  thus  acquired  against  the  owner  of  a  right  which  if  the  element  of 
notice  were  present  would  defeat  the  asserted  title.  Ayers  v.  Dupree, 
27  Texas,  606. 

We  are  of  opinion  the  court  did  not  err  in  permitting  Burnett  to 
establish  the  actual  facts  by  evidence  aliunde  the  deed  and  deed  of 
trust.  We  also  think  the  court  was  amply  justified  in  holding  that  the 
transaction  between  Burnett  and  Turner  as  to  the  land  involved  on 
this  appeal  was  a  transaction  one  and  indivisible,  and  that  the  title  to 
the  land  went  into  Turner  burdened  with  the  lien  of  the  deed  of  trust. 
While  it  is  true  the  deed  of  trust  was  such  an  instrument  as  was  capable 
of  registration,  it  was  not,  under  the  circumstances,  susceptible  of  regis- 
tration prior  to  the  attaching  of  the  judgment  lien.  The  lien  attached 
instantly  upon  the  delivery  of  the  deed,  to  whatever  interest  Turner 
thereby  acquired,  and  of  course  it  took  some  time  to  place  the  deed  of 
trust  in  the  hands  of  the  clerk  for  record.  We  think  the  interest  of 
Burnett  evidenced  by  the  deed  of  trust  was  in  the  light  of  the  trans- 
action of  such  a  nature  as  to  come  fairly  within  the  category  of  rights 
or  equities  incapable  of  registration. 

The  case  can,  therefore,  be  affirmed  upon  two  grounds.  The  court 
found  that  at  the  date  of  the  Burnett-Turner  transaction  Masterson 
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had  no  notice  of  the  details  of  the  trade^  but  he  did  not  find  that  either 
Masterson  or  Cobb  had  no  notice  prior  to  the  purchase  at  execution. 
There  was  no  request  for  additional  findings,  nor  does  appellant  insist 
that  the  court  erred  in  failing  to  find  that  neither  he  nor  Cobb  had 
notice  of  the  facts  at  the  date  of  the  execution  sale.  If  they  had  such 
notice^  the  judgment  of  the  trial  court  is  correct  on  this  theory,  for 
the  court  might  well  have  found  that  there  were  facts  and  circumi- 
stances  in  their  possession  which  should  have  put  a  reasonably  prudent 
man  on  inquiry. 

Second.  The  court  distinctly  finds  that  under  the  facts  whether  or 
not  Masterson  had  notice  is  immaterial.  What  is  meant  by  this  is  not 
clearly  expressed  in  the  courts  findings,  but  in  view  of  Masterson's 
testimony  to  the  effect  that  he  paid  up  the  costs  and  credited  the  bids 
on  his  judgments,  we  may  infer  in  favor  of  the  validity  of  the  judg- 
ment that  the  court  found,  under  well  settled  rules  of  law,  that  Master- 
eon  was  not  a  bona  fide  purchaser  for  value,  and  this  conclusion  is  sus- 
tained by  the  record. 

We  are  of  opinion  the  judgment  of  .the  trial  court  is  correct,  and 
fiince  we  have  found  that  no  reversible  error  was  conunitted  during  the 
trial,  the  judgment  is  afiSrmed.  The  grounds  upon  which  the  appeal  is 
disposed  of  render  it  unnecessary  for  us  to  notice  appellee's  cross- 
assignment  of  error. 

Affirmed. 

Writ  of  error  refused. 


E.  E.  HiLDBNBRANDT,  ADMINISTRATOR,  V.  W.  H.  AmES, 

Administrator,  et  al. 

Decided  December  6,  1901. 

1.— Preaiimption  of  Survivorsliip— Common  Law. 

Under  the  rules  of  the  common  law,  which  obtain  in  Texas,  there  is  no  pre- 
Biunption  of  enrviyorship  or  of  simultaneous  death  in  the  case  of  persons  who 
perish  in  a  common  disaster. 

2.— Same— lame  Not  Raised  by  Evidence. 

Where  a  husband  and  wife  perished  in  the  great  storm  at  Galveston,  and  the 
eTidence  showed  merely  that  the  husband,  during  the  storm,  started  to  his  home 
to  get  his  wife,  and  neither  of  them  were  ever  seen  aftrwards,  the  evidence  was 
not  sufficient  to  raise  an  issue  of  survivorship. 

8.— Life  Insnranoe — ^Burden  of  Proof  as  to  SuivivoTship. 

Where  a  life  policy  provided  that  it  should  be  payable  to  the  beneficiary 
named,  "if  living;  if  not  living,  to  the  insured's  executors,  administrators,  or 
assigns,"  and  the  beneficiary  and  the  insured  perished  in  a  common  disaster,  the 
burden  of  proof  in  an  action  for  the  proceeds  of  the  policy  was  on  the  legal 
representatives  of  the  beneficiary  to  show  that  the  beneficiary  survived  the  in- 
Bured,  and  in  the  absence  of  such  proof  they  were  not  entitled  to  recover  as 
against  the  administrator  of  the  insured's  estate. 

Appeal  from  Oalveston.    Tried  below  before  Hon.  Robt.  M.  Franklin. 
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William  F.  Koch  and  Maco  &  Clegg  Stewart,  for  appellant. 
Harris  &  Harris,  for  appellees. 

PLEASANTS,  Associate  Justice. — ^This  suit  comes  as  aftermath 
of  the  ever  memorable  storm  of  September  8,  1900,  which  devastated  a 
large  portion  of  the  city  of  Galveston  and  caused  the  untimely  death 
of  a  great  number  of  the  residents  of  said  city.  The  only  issue  involved 
in  the  suit  is  the  proper  disposition  of  the  proceeds  of  a  life  insurance 
policy  in  the  sum  of  $2500,  taken  out  by  Frank  Doll  in  the  Mutual  Life 
Insurance  Company  of  New  York  and  payable  to  his  wife,  Minnie  Doll, 
^^if  living;  if  not  living,  to  the  insured's  executors,  administrators,  or 
assigns.'*  Prank  and  Minnie  Doll  both  resided  in  the  city  of  Galveston 
on  the  8th  of  September,  1900,  and  neither  have  been  seen  since  said 
fateful  day.  The  appellant,  E.  E.  Hildenbrandt,  is  the  administrator 
of  the  estate  of  Minnie  Doll,  and  the  appellee,  W.  H.  Ames,  of  the 
estate  of  Prank  Doll,  both  said  administrators  having  duly  qualified 
as  such  under  legal  appointment. 

The  suit  was  instituted  by  appellee,  as  administrator  of  the  estate  of 
Prank  Doll,  against  the  insurance  company  and  appellant  as  adminis- 
trator of  the  estate  of  Minnie  Doll,  to  recover  the  amount  due  upon 
the  policy.  The  insurance  company  answered  acknowledging  its  lia- 
bility upon  the  policy,  and  paid  lie  money  into  the  registry  of  the  court 
to  be  disposed  of  as  the  court  might  adjudge  as  between  the  appellant 
and  the  appellee.  The  appellant  answered  and  claimed  the  fund  as  an 
asset  of  the  estate  of  Minnie  Doll.  The  case  was  tried  by  the  court 
below  without  the  intervention  of  a  jury,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  entire  amount  of  the  proceeds  of  said 
policy,  and  against  the  appellant  for  all  costs  of  suit  except  a  fee  of 
$150  allowed  the  attorney  for  the  insurance  company,  which  fee  was 
ordered  paid  out  of  the  proceeds  of  said  policy.  It  was  further  decreed 
that  "this  judgment,  however,  shall  not  prejudice  the  rights  of  the  heirs 
of  Minnie  Doll,  or  the  administrator  of' Minnie  Doll's  estate,  to  assert 
in  the  administration  of  the  estate  of  Prank  M.  Doll,  deceased,  any 
interest  in  said  fund  as  the  community  estate  of  Prank  and  Minnie 
Doll,  deceased.'' 

The  facts  in  the  case  are  few  and  undisputed.  The  material  parts 
of  the  policy  sued  on  are  as  follows : 

"In  consideration  of  the  application  for  this  policy,  which  is  hereby 
made  a  part  of  this  contract,  the  Mutual  Life  Insurance  Company  of 
New  York  promises  to  pay  at  its  home  oflSce  in  the  city  of  New  York, 
unto  Minnie  Doll,  wife  of  Prank  M.  Doll,  of  Platonia,  County  of 
Fayette,  State  of  Texas,  if  living,  if  not  living  to  the  insured's  execu- 
tors, administrators  or  assigns,  twenty-five  hundred  dollars,  upon  ac- 
ceptance of  satisfactory  proofs  at  its  home  office  of  the  death  of  said 
Prank  M.  Doll,  during  the  continuance  of  this  policy,  upon  the  follow- 
ing conditions,  and  subject  to  the  provisions,  requirements  and  benefits 
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stated  on  the  back  of  this  policy,  which  are  hereby  referred  to  and  made 
part  hereof.  The  annual  premium  fifty-two  dollars  and  fifty  cents  shall 
be  paid  in  advance  on  the  delivery  of  this  policy,  and  thereafter  to  the 
company  at  its  home  oflBce  in  the  city  of  New  York  on  the  fourteenth 
day  of  April  in  every  year  during  tiie  continuance  of  this  contract/* 

Frank  M.  Doll  and  Minnie  Doll,  his  wife,  both  perished  in  the  storm 
on  Galveston  Island,  September  8,  1900.  They  lived  at  Thirty-ninth 
and  avenue  T,  in  the  western  part  of  the  city  of  Galveston.  He  left 
B.  G.  Tartt's  grocery  store  in  a  wagon,  on  the  cover  of  which  was 
painted  **B.  G.  Tartt,  Grocer,"  it  being  the  only  wagon  of  Tartt's  going 
to  that  part  of  the  city  on  said  date.  Doll  stated  that  he  was  going 
home  to  get  his  wife  at  his  residence  on  Thirty-ninth  and  T.  This  was 
about  one  o'clock  p.  m.  on  September  8,  1900.  The  horse  and  wagon 
were  never  seen  after  the  storm. 

About  4  o'clock  in  the  evening  of  September  8,  1900,  Mr.  Jennings 
was  at  Thirty-eighth  and  avenue  S^,  while  the  storm  was  raging,  and 
he  saw  this  wagon  coming  north,  towards  the  city  proper,  on  Thirty- 
ninth  street  between  S  and  S%,  about  a  block  nearer  the  portion  of  the 
city  than  was  Doll's  residence.  The  horse  drawing  the  wagon  was  belly 
deep  in  water,  and  moving  as  though  he  were  being  driven  and  guided; 
the  reins  and  harness  on  the  horse  moved  up  and  down  as  though  they 
were  being  handled  by  some  one  in  the  wagon,  but  witness  could  not 
see  and  did  not  know  whether  there  actually  was  any  person  in  said 
wagon.  He  could  not  see  because  of  the  cover  on  the  wagon..  There 
was  a  heavy  southwest  current  on  avenue  S  at  the  time.  The  houses 
at  Thirty-ninth  and  T  were  not  blown  down  or  washed  away  until 
about  7 :30  p.  m.    Witness  did  not  know  Frank  M.  Doll  or  his  wife. 

This  is  all  of  the  evidence  in  the  case,  and  we  think  it  is  insufficient 
to  raise  the  issue  of  the  survivorship  of  either  Frank  or  Minnie  Doll, 
and  until  the  sea  gives  up  her  dead,  for  aught  that  these  facts  disclose, 
we  may  not  know  whether  one  survived  the  other,  or  having  in  life 
together  faced  the  overpowering  fury  of  the  mad  waves  which  ingulfed 
and  destroyed  the  homes  and  lives  of  a  great  number  of  the  inhabitants 
of  the  fated  city  of  Galveston,  they  were  not  divided  in  death  by  the 
space  of  even  a  moment's  time.  The  common  law,  which  is  at  once  the 
product  and  conservator  of  that  rugged  independence  and  sturdy  self- 
reliance  which  has  ever  characterized  the  English  speaking  people,  dis- 
daining to  borrow  from  the  more  ancient  code  of  Rome,  which  has 
formed  the  foundation  of  the  system  of  jurisprudence  of  many  of  the 
most  enlightened  nations  of  the  world,  refuses  to  indulge  in  any  pre- 
sumption either  of  survivorship  or  of  the  simultaneous  death  of  persons 
who  perish  in  a  common  disaster,  and  applies  to  this  class  of  cases  the 
general  rule  that  courts  will  not  change  the  existing  status  in  possession 
of  property  except  upon  adequate  proof  of  facts  authorizing  such 
change.  According  to  the  Soman  law  the  presumptions  were  never  in 
favor  of  a  simultaneous  death.  If  a  parent  and  son  perished  in  the  same 
battle  or  shipwreck,  the  son  above  the  age  of  fifteen  was  presumed  to 
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iave  survived  his  father;  imder  that  age  to  have  predeceased  him.  If 
persons  perishing  in  the  same  disaster  were  all  under  fifteen  years  of 
age,  the  presumption  was  that  the  elder  survived;  if  over  sixty  the 
jounger  was  presumed  to  have  survived;  and  if  husband  and  wife  per- 
ished in  a  common  disaster,  the  wife  being  the  weaker  was  supposed  to 
have  died  first.  In  this  connection  it  is  interesting  to  note  the  law  on 
i;his  subject  which  prevails  in  other  nations  of  the  world.  In  Holland, 
Prussia,  and  Austria  the  presumption  is  that  those  who  perish  in  a 
common  disaster  die  together,  and  no  one  receives  or  transmits  succes' 
sion.  The  law  of  India  is  the  same  effect.  The  Code  Napoleon  contains 
the  following  provisions: 

''Article  720.  If  several  individuals  respectively  entitled  to  inheri- 
iance  from  one  another  should  die  by  the  same  event  without  anyone 
being  able  to  ascertain  which  died  first,  the  presumption  of  survivor- 
ship is  determined  by  the  circumstances  of  the  fact;  but,  these  being 
wanting,  by  the  condition  of  age  and  of  sex. 

"Article  721.  If  those  who  thus  died  were  under  fifteen  years  of  age, 
the  eldest  will  be  presumed  to  have  survived ;  if  all  were  above  sixty  the 
youngest  will  be  so  presumed;  if  some  were  under  fifteen  and  some 
above  sixty,  the  former  will  be  so  presumed. 

"Article  722.  If  those  who  thus  died  were  between  fifteen  and  sixty 
years  of  age,  the  presumption  of  survivorship  is  with  the  male  as  against 
the  female,  if  the  difference  of  age  between  them  does  not  exceed  a  year. 
If  those  who  thus  died  were  of  the  same  sex,  the  presumption  of  sur- 
vivorship follows  the  order  of  nature,  and  the  younger  must  be  pre- 
-sumed  to  have  outlived  the  elder.*' 

Italy  and  Spain  have  followed  the  French  code  with  slight  modifica- 
tion. In  all  of  the  States  of  the  American  Union,  with  the  exception 
of  Louisiana  and  California,  the  common  law  rule  prevails,  and  no  pre- 
sumptions are  indulged.  The  jurisprudence  of  the  two  States  just 
named  being  largely  derived  from  the  French  and  Spanish,  they  have 
adopted  the  rule  of  the  Eoman  law  as  modified  by  the  French  and 
Spanish  codes.  In  this  State  it  is  well  settled  that  the  common  law 
xxxle  prevails,  and  no  presumptions  are  indulged.  Paden  v.  Briscoe, 
SI  Texas,  563 ;  Cook  v.  Caswell,  81  Texas,  678. 

There  being  no  presumption  either  of  survivorship  or  of  simultaneous 
death,  and  no  evidence  in  the  case  to  sustain  a^  finding  of  either  of  these 
facts,  it  is  manifest  that  the  party  upon  whom  lay  the  burden  to  estab- 
lish such  survivorship  or  simultaneous  death  has  failed  to  make  out  his 
case,  and  the  only  question  for  us  to  determine  is  upon  which  of  the 
parties  to  this  suit  such  burden  was  imposed.  The  determination  of 
this  question  is  not  affected  by  the  position  of  the  parties  as  plaintiff 
or  defendant  in  the  court  below.  Of  course  the  burden  was  on  the 
plaintiff  to  make  out  a  prima  facie  case,  and  the  question  is,  did  he  do 
this  by  showing  the  issuance  of  the  policy  to  his  decedent,  payable  as 
before  stated,  and  the  death  of  both  the  insured  and  the  beneficiary  in 
£L  common  disaster;  or  do  such  facts  show  a  prima  facie  right  to  the 
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proceeds  of  the  policy  in  the  representative  of  the  beneficiary  and  re* 
quire  plaintiff,, to  entitle  him  to  a  recovery,  to  further  show  that  hi& 
decedent  survived  his  wife,  or  that  both  perished  at  the  same  time? 
The  question  is  one  of  much  difficulty,  and  so  far  as  we  have  been  able 
to  ascertain  has  never  been  directly  decided  in  this  State.  The  case  of 
Paden  v.  Briscoe,  supra,  which  is  recited  and  relied  on  by  both  appel- 
lant and  appellee,  was  a  suit  upon  a  benefit  certificate  issued  by  the 
Supreme  Lodge  Knights  and  Ladies  of  Honor  to  John  F.  Briscoe.  The 
suit  was  brought  by  Paden  as  administrator  of  the  estate  of  Louella 
Briscoe  against  the  lodge  and  the  administrator  of  John  F.  Briscoe. 
Louella  was  the  wife  of  John  F  Briscoe,  and  was  the  beneficiary  named 
in  the  certificate.  The  mother  and  sister  of  John  F.  Briscoe  inter- 
vened in  the  suit  and  claimed  the  proceeds  of  the  certificate  as  heirs  of 
said  Briscoe  and  dependent  upon  him  for  support.  The  by-laws  of  the 
lodge  provided  that  in  event  the  named  beneficiary  should  die  before 
the  member  to  whom  the  certificate  was  issued,  the  proceeds  of  the  cer- 
tificate should  be  paid  to  the  heirs  of  such  deceased  member  who  were 
dependent  upon  him  for  support.  John  and  Louella  Briscoe  perished 
in  a  fire  which  consumed  the  hotel  in  which  they  were  stopping.  The 
interveners  obteined  judgment  in  the  court  below,  which  was  affirmed 
on  appeal.  The  trial  court  filed  conclusions  of  fact  and  law,  and  one 
of  the  conclusions  of  fact  found  was  that  John  and  Louella  Briscoe  died 
at  the  same  instant  of  time.  The  record  before  the  Supreme  Court 
contained  no  stetement  of  facts.  The  court  in  affirming  the  case  held 
that  there  was  no  presumption  of  survivorship  nor  of  simulteneoua 
death  of  persons  who  perish  in  a  common  disaster,  but  that  the  trial 
court  having  found  as  a  fact  that  both  husband  and  wife  died  at  the 
Bame  instent  of  time,  in  the  absence  of  a  stetement  of  facte  it  would  be 
presumed  by  the  Supreme  Court  that  there  was  evidence  in  the  case 
sufficient  to  sustein  the  findings  of  fact  of  the  lower  court,  and  there- 
fore the  judgment  should  be  affirmed.  In  discussing  the  case  Judge 
Fisher,  who,  as  a  member  of  the  Commission  of  Appeals,  wrote  the 
opinion  in  the  case  which  was  adopted  by  the  Supreme  Court,  says: 
"In  order  to  divert  the  fund  from  the  direction  named  by  the  hus- 
band it  devolved  upon  the  interveners  to  esteblish  by  evidence  the  exist- 
ence of  the  contingency  that  would  accomplish  such  purpose.  The 
court  below  finds  that  the  wife,  the  beneficiary  named  by  the  husband, 
did  not  die  before  her  husband,  but  died  at  the  same  instant.  The  re- 
sult of  this  finding  is  that  the  beneficiary  named  at  the  time  the  policy 
was  earned  by  the  death  of  the  husband  did  not  survive  him,  and  was- 
incapable  of  taking  the  proceeds  of  the  policies.  The  purpose  of  this 
contract  of  insurance  entered  into  by  the  husband  and  the  association 
was  to  provide  a  fund  for  his  wife  payable  at  his  death,  and  in  the 
event  she  was  incapable  of  taking  by  reason  of  her  death,  then  those 
heirs  of  the  husband  dependent  upon  him  should  teke.  These  are  plain 
provisions  of  the  rules  and  by-laws  of  the  association  that  enter  into 
and  form  a  part  of  the  contract  of  insurance.    The  use  of  the  word* 


382  27  Texas  Civil  Appeals  Reports.        [Ist  District, 

*die  before^  in  the  contract  of  insurance  was  evidently  intended  to  mean 
that  the  beneficiary  named  must  be  dead  and  incapable  of  taking  at  the 
time  the  policy  was  earned  by  reason  of  the  death  of  the  husband.  The 
instantaneous  death  of  both  the  husband  and  wife  successfully  accom- 
plished the  inability  of  the  wife  to  take  as  if  she  had  died  before.  The 
court  below  finds  iiat  the  interveners  are  the  heirs  of  John  F.  Briscoe 
and  were  dependent  upon  him  at  his  death.  The  contingency  having 
occurred  that  would  vest  the  property  in  his  heirs  dependent  upon  him, 
the  court  correctly  rendered  judgment  in  favor  of  appellees.^^ 

If  it  be  conceded,  as  contended  by  appellant,  that  in  the  language 
above  quoted  the  Supreme  Court  intended  to  announce  the  doctrine 
that  the  representative  of  the  beneficiary  named  in  an  insurance  policy 
who  perished  with  the  insured  in  a  common  disaster  had  a  prima  facie 
right  to  the  proceeds  of  the  policy,  and  that  it  devolved  upon  the  heii 
or  representative  of  the  insured  claiming  such  proceeds  to  show  that  the 
named  beneficiary  predeceased  or  died  simultaneous  with  the  insured, 
such  holding  was  not  necessary  in  the  decision  of  the  case  before  the 
court,  and  is  therefore  not  authority  binding  upon  this  court.  We  are, 
however,  not  inclined  to  agree  with  appellant's  interpretation  of  the 
decision.  The  interveners  in  that  case  were  the  heirs  of  John  Briscoe, 
but  they  did  not  recover  nor  did  they  seek  to  recover  simply  as  heirs 
at  law,  but  as  the  second  named  beneficiaries  in  event  the  beneficiary 
first  named  should  not  be  entitled  to  the  proceeds  of  the  policy,  and 
suing  in  such  capacity  and  asserting  a  right  to  the  proceeds  which  was 
contingent  upon  the  failure  of  the  first  beneficiary  to  take,  the  burden 
^as  clearly  upon  them  to  show  that  the  facts  existed  which  would 
entitle  them  to  recover.  We  do  not  think  the  holding  that,  as  between 
two  beneficiaries  named  in  an  insurance  policy  in  which  the  second  is 
to  take  only  in  event  the  first  shall  die  before  the  insured,  it  is  neces- 
sary for  the  second  beneficiary,  in  order  to  be  entitled  to  the  proceeds 
of  the  policy,  to  show  that  the  first  named  beneficiary  predeceased  the 
insured,  is  equivalent  to  a  holding  that  as  between  the  representative 
of  the  insured  and  the  representative  of  the  sole  beneficiary  in  an  in- 
surance policy,  the  insured  and  the  beneficiary  having  perished  in  a 
common  disaster,  the  prima  facie  right  to  the  proceeds  is  in  the  rep- 
resentative of  the  wife,  and  the  burden  is  upon  the  representative  of 
the  insured  to  show  the  prior  death  of  the  beneficiary  or  the  simultane- 
ous death  of  the  insured  and  the  beneficiary.  But  be  this  as  it  may, 
as  before  stated  we  do  not  regard  the  opinion  in  Paden  v.  Briscoe  as 
controlling  authority  upon  the  question  involved  in  this  case.  We 
think  the  question  can  be  properly  determined  by  a  consideration  of  the 
nature  of  the  contract  of  insurance,  the  character  of  the  interest  which 
the  beneficiary  has  in  such  contract,  and  the  intention  of  the  parties 
as  evidenced  by  the  language  of  the  contract  and  the  object  sought  to 
be  obtained  by  its  creation.  We  think  the  contract  in  its  nature  is 
analogous  to  that  of  an  express  trust.  The  insured  is  the  grantor  or 
creator  of  the  trust,  the  insurance  company  the  trustee,  and  the  bene- 
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fickry  the  cestui  que  trust.  While  the  trust  fund  out  of  which  the 
beneficiary  is  to  receive  the  amount  named  in  the  policy  can  not,  strictly 
speaking,  be  said  to  have  been  created  by  the  insured,  by  the  terms  of 
the  contract  he  secures  an  interest  in  a  fund  provided  by  the  insurance 
company  equal  to  the  amount  named  in  the  policy  payable  at  his  death, 
and  under  this  contract  which  he  obtains  and  keeps  alive  by  the  pay- 
ment at  stated  times  during  his  life  of  certain  specified  amounts  to  the 
insurance  company,  the  amount  named  in  the  policy  is  held  by  the  in- 
surance company  in  trust  for  the  beneficiary.  If  we  consider  tiie  policy 
of  insurance  as  partaking  of  the  nature  of  a  trust  rather  than  a  chose 
in  action,  it  is  at  once  seen  that  the  interest  of  the  beneficiary  is  not 
a  "vested*'  interest  in  the  broadest  sense  of  that  term,  and  the  trustee 
can  not  be  compelled  to  execute  the  trust  until  the  contingency  happens 
which  entitles  the  cestui  que  trust  to  its  execution.  It  follows  that  the 
burden  is  upon  the  beneficiary  to  show  that  such  contingency  has  hap- 
pened and  all  the  conditions  which  are  necessary  to  vest  the  title  to  the 
fund  in  him  have  been  complied  with,  and  unless  the  beneficiary's  right 
to  the  fund  is  so  proven,  there  is  a  failure  of  the  trust,  and  the  fimd 
reverts  to  the  insured  or  his  representatives. 

In  the  case  of  Ryan  v.  Rothweiler,  50  Ohio  State,  595,  the  Supreme 
Court  of  Ohio  in  discussing  this  question  say :  *^The  theory  of  a  failure 
of  trust  comes  with  more  force  and  stronger  reasons  than  the  doctrine 
of  choses  in  action.  We  regard  the  doctrine  of  choses  in  action  as  not 
fully  applicable,  because  it  conflicts  in  many  cases  with  the  controlling 
doctrine  of  insurable  interest.  The  question  is  not  as  to  change  of 
beneficiary,  but  as  to  reverter  of  the  policy  to  the  assured  by  reason  of 
the  death  of  all  the  beneficiaries.  On  principle,  and  aside  from  any 
statute  on  the  subject,  we  think  that  in  this  case  the  policy  reverted  to 
Mr.  Helwig,  and  at  his  death  became  a  part  of  his  estate.  It  seems  to 
us  that  this  was  the  manifest  intention  and  understanding  of  all  parties 
interested,  and  that  the  result  is  just  and  equitable.  While  there  may 
have  been  a  vested  interest,  it  was  an  interest  not  in  possession,  but  in 
expectancy,  liable  to  be  devested  by  the  death  of  the  beneficiary  before 
the  death  of  the  assured.''  The  authorities  are  conflicting  upon  the 
question,  but  we  think  the  better  doctrine  is  as  above  stated.  Johnson 
V.  Van  Epps,  110  111.,  651 ;  Fuller  v.  Linzee,  135  Mass.,  468. 

This  view  of  the  law,  we  think,  harmonizes  with  the  primary  object 
and  purpose  of  life  insurance  and  with  the  manifest  intention  and 
understanding  of  the  insured  in  entering  into  the  contract  Life  in- 
surance has  for  its  primary  object  the  protection  of  those  who  would  be 
pecuniarily  damaged  by  the  death  of  the  insured,  and  to  permit  those 
who  would  not  be  so  damaged  to  receive  the  benefit  of  the  policy  would 
be  to  defeat  the  purpose  and  intent  of  the  contract;  and  especially  is 
this  true  when  the  insured,  as  in  this  case  before  us,  provides  in  the 
contract  that  the  policy  shall  only  be  payable  to  the  beneficiary  in  event 
she  is  living  at  the  time  of  his  death.  Under  the  terms  of  the  policy 
in  question  we  are  of  opinion  that  Mrs.  Doll's  interest  in  the  proceeds 
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was  a  contingent  interest  not  transmissible  to  her  heirs^  and  that  it 
devolved  upon  her  representative  to  show  that  the  contingency  had 
happened  which  would  entitle  her  to  receive  the  proceeds  of  the  policy. 
The  appellant  having  failed  to  make  this  proof,  the  policy  reverted  to 
the  estate  of  Frank  Doll,  and  the  trial  court  properly  rendered  judg- 
ment in  favor  of  the  administrator  of  said  estate.  The  case  of  Cowman. 
V.  Rogers,  73  Maryland,  406,  is  directly  in  point,  and  fully  sustains  the 
contention  of  appellant,  but  the  opinion  in  that  case  is  based  upon  the 
theory  that  the  interest  of  the  beneficiary  in  the  insurance  policy  was  a 
vested  interest  in  the  absolute  sense  of  that  term,  and  as  before  shown 
we  do  not  consider  this  theory  sound.  In  the  case  of  Faul  v.  Hulick, 
the  Court  of  Appeals  of  the  District  of  Columbia  in  an  able  and  learned 
opinion  by  Justice  Shepard  holds  that  the  representative  of  the  bene- 
ficiary named  in  a  will  who,  under  the  terms  of  the  will,  would  only 
.take  in  event  he  survived  the  testator,  and  who  perished  with  the  tes- 
tator in  a  common  disaster,  had  a  prima  facie  right  to  the  property 
bequeathed  by  the  will,  and  that  in  a  suit  by  the  heirs  of  the  testator 
for  said  property  it  devolved  upon  them  to  show  that  the  beneficiary 
did  not  survive.  It  is  clear  that  this  decision  also  rests  upon  the  doc- 
trine of  vested  interest,  and  under  our  conception  of  the  nature  of  the 
contract  of  insurance  and  of  the  character  of  the  interest  of  the  bene- 
ficiary in  said  contract,  is  not  applicable  to  the  case  we  are  considering* 
We  refrain  from  a  further  discussion  of  the  authorities  bearing  upon 
this  very  interesting  question. 

In  our  opinion  the  judgment  of  the  court  below  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Paul  J.  Medley  v.  American  Radlitoe  Company  et  al. 

Decided  December  17,  1901. 

I.— Contracts— Indivisible  Nature— Payments  in  Installments. 

A  provision  in  a  building  contract  for  payments  in  installments  as  the 
work  progresses  does  not  affect  the  entire  and  indivisible  nature  of  the  con- 
tract, and  such  payments  are  not  an  acceptance  qf  the  work  pro  tanto  and  ac- 
quittance of  the  contractor  to  that  extent. 

3.— Garnishment— Uncompleted  Contract. 

Money  to  become  due  on  an  entire  but  uncompleted  building  contract  is 
not  subject  to  garnishment. 

8. — Same — Answer  of  Garnishee. 

Where  the  answer  of  a  garnishee  set  up  a  building  contract  with  the  debtor, 
entire  in  its  nature  and  still  uncompleted,  but  providing  for  payments  as  the 
work  progressed,  and  further  set  up  that  the  amount  which  the  garnishee  had 
paid  the  contractor  was  less  than  the  estimated  value  of  the  work  done,  this 
was  not  equivalent  to  an  answer  that  the  per  cent  of  the  value  not  covered  by 
the  payment  had  then  accrued  as  a  debt  against  the  garnishee,  since  he  did  not 
then  owe  the  unpaid  balance  of  the  estimated  value,  and  even  had  a  certain  in- 
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terest  in  the  sums  already  paid  in  the  event  the  work  waa  abandoned  and  he  had 
to  finish  the  contract. 

4.— Cases  Seriewed. 

McClellan  v.  Routh,  15  Texas  Civil  Appeals,  344;  Garter  v.  Bush,  79  Texas^ 
31,  and  Mensing  v.  Engelke,  67  Texas,  537,  reviewed  and  distinguished. 

9.— Ganiiahment— Lien  Extends  to  What  Date. 

The  garnishment  lien  attaches  only  to  such  liability  as  had  accrued  at  the 
date  of  service  of  the  writ  or  accrued  between  such  service  and  the  date  named 
for  the  answer,  and  the  operation  of  the  writ  is  not  extended  by  virtue  of  a  re* 
quest  of  the  garnishee  for  time  in  which  to  file  an  amended  answer. 

1— Same. 

Where  by  virtue  of  a  garnishment  a  creditor  asserts  a  lien  on  funds  not 
subject  thereto  other  creditors  who  have  acquired  rights  in  such  funds  may  raise 
the  defense,  as  it  is  not  personal  to  the  garnishee. 

Appeal  from  Qalveston.     Tried  below  before  Hon.  W.  H.  Stewart* 

Lovejoy,  Sampson  &  Malevinahy,  for  appellant 

John  C.  Walker  and  Kleberg  &  Neeihe,  for  appellee. 

GILL,  Associate  Justice. — On  August  26,  1899,  the  American 
Badiator  Company,  a  private  corporation,  brought  this  suit  against 
W.  F.  Coakley  for  the  sum  of  $1218.84,  the  value  of  materials  furnished 
to  Coakley  by  said  company  for  the  placing  of  a  heating  S3r6tem  in  the 
John  Sealy  Hospital,  of  Galveston,  Texas.  Coakley  was  alleged  to  be 
the  contractor  who  undertook  the  work,  and  a  garnishment  was  sued 
out  against  John  Sealy,  Jr.,  on  the  16th  day  of  January,  1901,  for  the 
purpose  of  subjecting  to  the  payment  of  the  debt  sued  for  any  sum  due 
to  Coakley  by  Sealy  on  the  contract.  Paul  J.  Medley,  the  appellant, 
▼as  also  made  a  party  defendant  as  asserting  a  prior  right  to  the  fund. 
The  city  of  Galyeston  was  made  a  party  defendant  as  the  owner  of  the 
building  on  which  the  work  was  done. 

The  J.  L.  Mott  Iron  Works  intervened,  alleging  that  it  had  furnished 
to  the  contractor,  Coakley,  goods  to  the  value  of  $630.66  which  were 
used  in  the  repair  of  said  building.  That  on  the  14th  of  January,  1899, 
Coakley  gave  intervener  an  order  on  John  Sealy,  Jr.,  for  the  sum  of 
$630.66,  to  be  paid  out  of  any  sum  owing  by  said  Sealey  to  Coakley  on 
the  contracts.  That  the  order  was  presented  to  Sealy  and  payment 
refused,  though  at  the  time  of  presentment  Sealy  had  funds  due  and 
owing  to  Coakley  sufScient  to  pay  same.  Judgment  for  the  amount  of 
the  written  order  was  asked  against  both  Coakley  and  Sealy. 

On  March  25,  1901,  Medley  filed  amended  answer  which,  after  a 
general  denial,  set  up  the  fact  that  he  had  instituted  suit  against  Coak- 
ley on  July  15,  1898,  for  a  debt  of  $807.98.  That  on  December  31, 
1898,  he  procured  a  writ  of  garnishment  to  be  issued  out  of  said  cause 
and  served  on  said  Sealy.  That  in  response  to  the  writ  Sealy  had 
answered  on  the  17th  of  January,  1899,  that  he  was  indebted  to  Coakley 
Vol.  27  civil— 25. 
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in  the  sum  of  $100,  and  fully  setting  up  the  facts,  Sealy  prajring  in  his 
answer  that  the  garnishment  matter  be  postponed  until  he  could  file 
a  more  complete  answer.  That  the  Coimty  Court,  before  which  the 
garnishment  proceeding  was  pending,  postponed  the  matter  until  the 
garnishee  Sealy  could  answer  disclosing  more  fully  the  facts.  That 
on  the  5th  day  of  May,  1900,  the  garnishee  did  file  an  amended  answer 
stating  that  he  was  indebted  to  Coakley  in  the  sum  of  $1093.20,  and 
that  said  proceeding  is  still  pending  in  the  County  Court  and  is  imdis- 
posed  of.  The  prayer  was  that  as  all  the  parties  claiming  the  fund 
were  parties  to  this  suit,  that  Medley  have  judgment  against  Sealy  as 
garnishee  for  a  sum  sufficient  to  sati  tfy  his  claim  against  Coakley. 

By  supplemental  petition  and  trial  amendment  the  radiator  company 
resisted  the  claims  of  Medley  and  the  Mott  Iron  Works  to  the  fund  in 
the  hands  of  Sealy,  maintaining  that  nothing  was  due  Coakley  by  Sealy 
at  the  date  of  service  of  Medley's  writ  of  garnishment  or  at  the  time 
when  the  writ  became  functus  officio,  and  that  the  sum  now  due  by 
Sealy  to  Coakley  accrued  after  the  death  of  that  writ.  Beplying  to  the 
intervention  of  the  Mott  Iron  Works,  plaintifib  s6t  up  that  nothing  was 
due  by  Sealy  to  Coakley  at  the  date  of  the  presentation  of  the  order, 
and  as  the  order  was  not  accepted  it  did  not  attach  to  funds  thereafter 
accruing  to  Coakley  in  the  hands  of  Sealy. 

Sealy  answered  stating  fully  the  facts,  giving  the  amounts  in  his 
hands  due  Coakley,  setting  up  that  he  was  a  mere  stakeholder  having 
no  interest  in  the  fund,  and  asking  protection  as  such.  The  pleadings 
are  lengthy,  and  we  have  undertaken  to  give  no  more  than  a  general 
outline  of  them.  The  real  nature  of  the  contest  will  more  fully  appear 
from  the  facts  hereinafter  stated. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  in 
favor  of  Medley  against  Sealy  for  $120;  in  favor  of  Mott  Iron  Works 
against  Coakley  for  the  amount  claimed  by  it,  and  against  Sealy  as 
garnishee  for  $308.20;  in  favor  of  the  radiator  company  against  Coak- 
ley for  the  amount  claimed  by  it,  and  against  Sealy  for  the  sum  of 
$665,  who  upon  pa}Tnent  of  the  sums  adjudged  against  him  was  to  be 
discharged  with  his  costs,  and  specifically  protecting  him  against  the 
further  prosecution  of  the  garnishment  suit  of  Medley  pending  in  the 
county  court.  The  city  of  Galveston  was  discharged  with  its  costs. 
From  this  judgment  Medley  alone  has  appealed. 

The  facts  are  as  follows:  The  Sealy  Hospital,  a  building  which  had 
been  donated  to  the  city  of  Galveston  by  John  Sealy,  Sr.,  deceased,  was 
in  the  year  1898  found  to  be  in  need  of  certain  repairs  and  improve- 
ments. For  the  purpose  of  making  these,  the  heirs  and  legal  representa- 
tives of  John  Sealy,  Sr.,  donated  certain  funds  and  placed  them  in  the 
hands  of  John  Sealy,  Jr.,  in  trust  for  disbursement  for  the  purpose 
named.  The  city  of  Galveston  accepted  the  gift  and  assented  that  it 
should  be  used  by  the  trustee  as  directed  by  the  donors.  The  repairs 
and  improvements  contemplated  were  a  new  heating  system  and  cer- 
tain plumbing,  sewerage,  and  gas  fittings. 
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In  pursuance  of  this  arrangement  Jobn  Sealy,  Jr.,  on  September  2, 
1898,  employed  defendant  Coakley  to  furnish  the  material  and  labor 
and  to  put  in  the  new  heating  system,  the  price  named  in  the  written 
contract  being  $3760.  The  payments  were  to  be  made  as  the  work 
progressed,  80  per  cent  of  the  value  of  the  work  ascertained  by  the 
architect  to  have  been  done  to  be  paid  every  thirty  days,  the  final  pay- 
ment to  be  made  when  the  completed  work  was  tested  and  proven  satis** 
factory  according  to  requirements  and  specifications. 

On  July  11,  1898,  said  Sealy,  Jr.,  employed  said  Coakley  to  put  into 
said  building  certain  sewerage,  plumbing,  and  gas  fittings  according  to 
plans  and  specifications  made  a  part  of  the  written  contract  between 
them,  the  price  agreed  on  for  this  work,  including  all  labor  and  mate- 
rial necessary  therefor,  was  $3573.  On  this  contract  three  payments 
were  to  be  made  to  Coakley  during  the  progress  of  the  work,  and  each 
payment  to  be  made  on  the  actual  work  executed,  paying  75  per  cent 
of  such  work,  final  payment  to  be  made  when  the  work  was  finished 
and  accepted  by  the  architects  and  owner. 

Coakley  entered  upon  the  execution  of  the  work,  buying  from  the 
radiator  company  the  material  for  the  price  of  which  it  sues,  and  from 
the  Mott  Iron  Works  the  material  for  which  the  order  for  $630.66  was 
given,  and  the  materials  thus  purchased  from  the  parties  named  went 
into  the  construction  of  the  proposed  improvements. 

Medley  held  a  claim  against  Coakley  which  was  entirely  independent 
of  the  contracts  with  Sealy,  the  indebtedness  to  Medley  having  accrued 
prior  thereto.  On  this  claim  Medley  sued  Coakley  in  the  County  Court 
as  alleged,  and  ultimately  procured  judgment  therefor.  As  ancillary 
to  that  suit  he  procured  a  writ  of  garnishment  to  be  issued  out  of  the 
County  Court  against  John  Sealy,  Jr.,  as  garnishee,  which  writ  was 
served  on  the  31st  day  of  December,  1898.  The  writ  commanded  Sealy 
to  answer  thereto  on  the  17th  day  of  Januarj^  1899.  On  the  last  named 
date  Sealy,  the  garnishee,  answered  the  writ,  setting  up  his  contracts 
with  Coakley,  stating  that  the  work  to  be  done  was  not  completed, 
showing  the  time  and  method  of  payment  as  prescribed  by  the  contracts, 
and  stating  that  at  the  date  of  the  service  of  the  writ  and  of  his  answer 
he  was  indebted  to  Coakley  in  the  sum  of  $100  and  no  more.  The 
answer  showed  that  he  had  paid  Coakley  on  the  heating  contract  $2940, 
and  on  the  plumbing  contract  $2203.40.  That  if  the  contracts  should 
be  fully  performed  by  Coakley  there  would  be  due  him  on  the  heating 
contract  $820  and  on  the  plumbing  contract  the  sum  of  $1369.60. 
Garnishee  prayed  that,  as  he  could  not  then  ascertain  what  was  due  on 
the  contracts,  the  work  being  then  in  progress,  he  be  given  until  the 
full  performance  of  the  contract  in  which  to  file  a  fuller  and  more 
definite  answer.    The  court  so  ordered. 

On  the  5th  day  of  May,  1900,  Sealy  filed  in  the  County  Court  his 
amended  or  supplemental  answer  to  Medley's  writ  of  garnishment,  and, 
referring  to  his  original  answer  therein,  showed  that  since  the  filing 
of  the  original  answer  Coakley  had  failed  to  complete  the  work  and 
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Sealy  had  procured  it  to  be  donp  through  the  bondsmen  of  Coakley.  That 
upon  the  completion  of  the  work  he  f  oimd  himself  owing  to  Coakley  the 
sum  of  $308.^0  on  the  plumbing  contract  and  $785  on  the  heating  con- 
tract, which  sums  include  the  amount  admitted  to  be  due  in  his  original 
answer.  This  amended  answer  also  suggested  to  the  court  the  filing 
of  the  suit  by  the  radiator  company  and  asked  that  the  proceedings 
be  suspended  until  the  disposition  of  the  suit  brought  by  the  radiator 
company.  The  judge  of  the  County  Court  on  hearing  the  amended 
answer  so  ordered. 

Medley  at  no  time  caused  another  writ  of  garnishment  to  be  issued 
and  served,  nor  did  he  contest  either  of  the  answers  of  the  garnishee. 

The  radiator  eompany^s  writ  of  garnishment  was  sued  out  on  Jan- 
uary 16,  1901,  at  a  time  when  the  work  had  been  completed,  and  com- 
manded Sealy  to  answer  on  the  first  Monday  in  February,  1901,  which 
the  garnishee  accordingly  did,  setting  up  the  facts  as  he  did  in  his 
amended  answer  to  Medley's  writ. 

On  June  14,  1899,  the  Mott  Iron  Works  served  Sealy  with  notice 
that  they  held  against  him  Coakley's  written  order  for  $630.66,  but 
this  was  not  accepted  by  Sealy.  It  was  shown  that  the  value  of  the 
work  done  by  Coakley  on  the  heating  contract  at  the  date  of  Sealy^s 
original  answer  to  Medle/s  writ  was  $3040,  and  there  had  been  paid 
on  same  $2940. 

Appellant  contends:  (1)  That  the  garnishee  having  paid  at  the 
date  of  the  answer  only  80  per  cent  of  the  value  of  the  work  done  on 
one  contract,  and  76  per  cent  on  the  other,  the  answer  itself  showed 
that  he  was  indebted  to  Coakley  in  a  greater  sum  than  the  amount  of 
$100  at  that  date.  (2)  That  as  Coakley  quit  work  as  soon  as  the  writ 
was  issued,  and  the  contract  was  completed  by  others,  leaving  a  balance 
yet  due  on  the  contract  price,  such  balance  represents  the  amount  which 
Coakley  had  actually  earned  and  what  had  actually  accrued  to  him  at 
the  date  of  the  answer,  and  this  is  not  affected  by  the  fact  that  the  sum 
thus  accrued  could  not  be  ascertained  until  the  completion  of  the  work. 
(3)  That  he  is  entitled  to  the  sum  due  at  the  date  of  the  garnishee's 
answer,  and  because  the  entire  sum  had  been  ascertained  and  was  due  at 
the  date  of  the  filing  of  the  amended  answer  in  the  County  Court,  the 
sum  so  ascertained  and  answered  to  be  then  due  was  affected  by  the 
writ,  whether  accrued  on  the  return  day  of  the  writ  or  not.  If  either 
of  these  propositions  is  sound  the  judgment  must  be  reversed. 

Because  the  original  answer  of  the  garnishee  to  Medley's  writ  set  up 
the  two  contracts  and  the  method  of  payment  prescribed  therein,  it  is 
necessary  to  ascertain  what  effect  an  agreement  to  pay  in  installments 
has  upon  the  ultimate  rights  of  the  parties.  It  seems  to  be  fairly  well 
settled  that  payments  in  installments,  on  a  contract  in  its  nature  entire, 
amoimts  to  no  more  than  part  payments  on  accoimt  of  the  entire  sum, 
and  are  not  an  acceptance  of  the  work  pro  tanto  and  a  quittance  of  the 
contractor  to  that  extent.  Bartlett  v.  Bisby,  this  day  decided  by  this 
court,  and  authorities  therein  cited.     Should  the  contractor  abandon 
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his  conract  before  completion  and  the  owner  should  necessarily  expend 
more  than  the  balance  of  the  contract  price^  he  may  recover  back  from 
the  contractor  enough  of  the  sums  thus  paid  to  make  him  whole.  So 
the  agreement  in  this  case  that  a  certain  per  cent  of  the  value  of  the 
work  should  be  paid  in  installments  as  the  work  progressed  did  not 
affect  the  entire  and  indivisible  nature  of  the  contract,  and  the  answer 
setting  up  such  provisions  and  the  fact  of  such  payments  did  not 
amount  to  an  answer  that  the  per  cent  of  the  value  not  covered  by 
the  payment  had  then  accrued  as  a  debt  against  the  garnishee.  The 
latter  not  only  did  not  then  owe  the  unpaid  balance  of  the  estimated 
values,  but  had  certain  interest  in  the  sums  already  paid  in  the  event 
the  contract  was  abandoned  and  the  owner  had  to  finish  the  building. 

This  brings  us  to  the  second  point  made,  which  is  nearly  akin  to 
the  first,  and  which  involves  the  question  whether  such  a  liability  as 
that  asserted  against  the  garnishee  is  subject  to  garnishment.  In  order 
for  a  fund  or  liability  to  be  subject  to  garnishment  there  must  be  no 
condition  precedent,  no  impediment  of  any  sort  between  the  garnishee's 
Uability  and  the  defendant's  right  to  be  paid.  The  establishment  of 
liability  after  garnishment  is  not  sufficient.  Waples  on  Att.  and  Qar., 
p.  197;  14  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  p.  765.  On  page  766  of 
the  last  cited  authority  it  is  stated  in  the  text  that  money  to  become 
due  on  entire  but  uncompleted  contracts  is  not  subject  to  garnishment. 
To  the  same  effect  is  Eikel  v.  Freilich,  1  White  &  W.  C.  C,  sec.  1117 ; 
Blakenship  v.  Moore,  16  S.  W.  Rep.,  780.  Webber  v.  Bolte,  51  Michi- 
gan, 113,  applies  the  doctrine  to  building  contract  in  particular.  See 
also  Williams  v.  Railway,  36  Me.,  201 ;  Robinson  v.  Hall,  44  Mass.,  301. 

In  McClellan  v.  Routh,  15  Texas  Civil  Appeals,  344,  Justice  Williams 
says:  "According  to  many  authorities  a  fund  thus  incimibered  would 
not  be  subject  to  garnishment,  but  under  the  case  of  Carter  v.  Bush, 
79  Texas,  31,  and  Mensing  v.  Engelke,  67  Texas,  537,  it  may  be  that 
if  any  balance  remained  in  McClelland's  hands  after  the  building  was 
completed  and  paid  for,  and  the  fund  freed  from  all  contingencies,  the 
garnishment  would  hold  it."  The  point  was  not  up  for  decision,  and 
the  language  implies  a  doubt.  The  fund  mentioned  had  been  placed  in 
the  hands  of  a  third  party  to  pay  for  the  construction  of  a  building, 
and  the  holder  was  garnished  before  its  completion.  The  cases  men- 
tioned as  possibly  upholding  the  doctrine  do  not  in  our  judgment  sus- 
tain it.  In  Mensing  v.  Engelke,  supra,  the  cotton  in  the  garnishee's 
hands  was  held  subject  to  the  terms  of  the  contract  by  which  it  was 
affected,  and  after  the  garnishee  was  reimbursed  the  surplus  was  held 
subject  to  the  garnishment.  In  that  case  the  actual  cotton  was  charged 
with  the  quasi  lien  of  the  garnishment,  and  its  subsequent  sale  to  pay 
the  claims  of  the  garnishee  was  merely  a  means  of  ascertaining  that  a 
surplus  of  value  actually  existed  at  the  date  of  the  answer  of  the  gar- 
nishee. 

In  Carter  v.  Bush,  supra,  a  trustee  named  in  a  deed  of  tnist  for  the 
benefit  of  creditors  was  served  with  a  writ  of  garnishment  for  the  pur- 
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pose  of  subjecting  the  surplus  remaining  after  the  secured  debts  had 
been  paid.  It  was  held  in  effect  that  if  there  was  a  surplus  in  value  it 
existed  at  the  time  of  the  garnishment  and  was  the  property  of  the 
debtor  at  that  time.  The  ultimate  sale  of  the  goods  simply  demon-^ 
strated  the  existence  of  the  surplus  at  the  time  of  the  answer. 

We  are  aware  that  authorities  can  be  found  to  the  contrary,  but  we 
can  imagine  no  liability  subject  to  more  contingencies  than  the  balance 
which  may  become  due  on  an  uncompleted  building  contract  entire  in 
its  nature.  We  are  therefore  of  the  opinion  that  neither  the  answer 
of  the  garnishee  nor  the  facts  adduced  in  evidence  disclosed  that  at 
the  date  of  the  original  answer  to  Medley^s  writ  any  amount  subject 
to  garnishment  was  due  or  had  accrued  at  that  time  except  the  $100 
about  which  no  question  is  made. 

Of  course  when  the  building  was  completed  by  the  direction  of  the 
garnishee,  the  sum  then  ascertained  to  be  due  was  subject  to  garnish- 
ment, for  it  was  then  certainly  due.  But  Medley  had  not  procured  a 
new  writ,  and  the  question  arises,  was  the  operation  of  the  old  writ 
extended  by  the  request  of  the  garnishee  for  time  to  file  an  amended 
answer?  Coakley  had  obligated  himself  to  Medley  for  his  debt,  but 
had  given  him  no  lien.  Such  lien  as  he  had  was  a  creation  of  the 
garnishment.  Its  operation  could  not  be  extended  either  as  against 
Coakley  or  his  creditors  by  any  act  of  the  garnishee.  Drake  on  Attach., 
3  ed.,  sec.  451b.  It  is  well  settled  that  a  lessor  owing  rent  as  it  accrues 
monthly  can  not  be  held  by  garnishment  except  for  the  rent  earned 
at  the  date  of  his  answer.    Id.,  sec.  551. 

When  a  garnishee  is  commanded  to  answer  on  a  certain  day  he  must 
answer  on  that  day  or  subject  himself  to  judgment  by  default.  Hence 
it  will  be  presumed  that  in  all  the  decisions  in  which  the  date  of  the 
garnishee's  answer  is  referred  to  it  must  be  taken  to  have  been  made 
on  the  return  day  of  the  writ.  To  sustain  the  contention  of  appellant 
would  empower  the  garnishee  and  the  plaintiff  in  garnishment  to  ex- 
tend the  life  of  the  writ  by  postponing  the  answer  from  time  to  time, 
thus  gradually  extending  the  quasi  lien  to  funds  which  could  not  other- 
wise be  reached  by  the  writ.  It  is  not  the  answer  that  fixes  l^ie  lien, 
but  the  writ,  for  if  the  garnishee  answer  falsely  and  the  answer  is  con- 
tested the  writ  will  attach  to  the  funds  in  his  hands  as  disclosed  by  the 
result  of  the  inquiry.  We  think  it  clear  that  the  writ  attaches  to  only 
such  liability  as  had  accrued  at  the  date  of  service,  or  accrues  between 
the  service  of  the  writ  and  the  date  named  for  the  answer.  We  con- 
strue Bank  v.  Ploeck,  17  Texas  Civil  Appeals,  418,  as  so  holding.  See 
also  Drake  on  Attach.,  sec.  452. 

Appellant  further  contends,  however,  that  the  defense  is  personal  to 
the  garnishee  and  can  not  be  interposed  by  the  other  creditors  of  Coak- 
ley. Since  appellant  thus  asserts  a  lien  on  funds  upon  which  no  lien 
exists,  it  is  probable  that  Coakley  himself  could  interpose  it.  But  how- 
ever this  may  be,  we  are  clear  that  parties  acquiring  rights  in  the  fund 
to  which  the  lien  has  not  attached  can  assert  the  defense.    It  would  be 
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an  extraordinary  extension  of  the  doctrine  contended  for  to  hold  that 
the  garnishee,  who  has  no  concern  in  the  matter  and  who  is  willing  to- 
pay  the  fund  to  anyone  the  court  may  name  as  entitled  to  it,  could  by 
his  silence  defeat  the  rights  of  third  parties  who  had  acquired  an  in-^ 
terest  in  the  fund. 

Finding  no  error  in  the  judgment,  it  is  in  all  things  aiSirmed. 

Affirmed*- 

Writ  of  error  refused. 


Camille  Cline  v.  John  Hackbaeth. 

Decided  December  13,  1901. 

1.— Married  Woman— Contracts  for  Necessaries— Liability  of  Husband. 

Where  a  husband  made  ample  provision  for  the  support  of  his  wife,  but  she 
left  home  without  his  consent,  opened  a  boarding  house  and  contracted  debts 
for  necessaries  in  running  it,  the  husband  was  not  liable  for  such  debts,  and  in 
an  action  against  him  thereon  it  was  error  to  exclude  evidence  that  the  wife 
left  home  without  his  consent. 

S.— Same— Application  of  Payments. 

In  an  action  for  such  debts,  brought  upon  an  account  with  a  merchant  which 
the  wife  had  made  and  upon  which  she  had  made  part  payments  out  of  her  earn- 
ings, the  husband  had  the  right  to  have  such  earnings,  which  were  community 
property  and  subject  to  his  control,  credited  upon  a  part  of  the  accoimt  for 
which  he  might  be  held  liable  as  necessaries,  as  against  another  prior  item 
therein  in  the  nature  of  a  loan  or  advance  of  money  to  the  wife. 

Error  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

Dan  H.  Triplett  and  Burke,  Origgs  &  Tarver,  for  plaintifiE  in  error 

PLEASANTS,  Associate  Justice.  — ^This  suit  was  instituted  by  de- 
fendant in  error  in  the  Justice  Court  of  Harris  County  against  plaintiff 
in  error  to  recover  a  balance  of  $198.27  alleged  to  be  due  upon  an  open 
aecount  against  the  plaintiff  in  error  and  his  wife,  Cora  Cline,  for 
necessaries  furnished  said  Cora  Cline  by  defendant  in  error.  Plaintiff 
(below)  sued  out  a  writ  of  attachment  in  the  Justice  Court  and  same 
was  levied  upon  the  property  of  the  defendant,  Camille  Cline.  Upon 
the  triarin  the  Justice  Court  judgment  was  rendered  for  plaintiff  for 
the  balance  due  upon  said  account  with  interest  thereon  amounting  to 
the  gum  of  $203.72  and  for  foreclosure  of  the  attachment  lien.  Upon 
a  trial  de  novo  on  appeal  in  the  County  Court  a  similar  judgment  was 
rendered,  from  which  judgment  this  writ  of  error  is  prosecuted. 

The  account  sued  on  aggregated  the  sum  of  $447.02,  but  contained 
credits  which  leave  a  balance  due  for  which  recovery  was  sought  as 
aforesaid  of  $198.27.  The  several  items  in  said  account  were  furnished 
on  divers  and  sundry  dates  from  the  28th  of  February,  1898,  to  the  22d 
of  June,  1898,  inclusive.    This  account  was  made  by  Mrs.  Cline  under 
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the  following  circumstances :  In  the  latter  part  of  February^  1898,  she 
left  her  home  in  Houston^  Harris  County^  and  went  to  Cat  Springs,  ia 
Austin  County^  where  she  made  a  contract  with  a  Mrs.  Baymer,  who 
was  keeping  a  section  boarding  house  at  said  place,  to  purchase  her 
business.  By  the  terms  of  this  agreement  Mrs.  Cline  was  to  pay  Mrs. 
Baymer  $37.50  for  the  furnishings  of  the  section  house  and  assume  an 
account  of  $47.50  due  by  the  latter  to  the  defendant  in  error.  These 
terms  having  been  agreed  upon,  both  parties  went  to  the  store  of  de- 
fendant in  error,  and  he  agreed  to  advance  Mrs.  Cline  the  $37.50  to 
pay  Mrs.  Baymer,  and  to  accept  her  promise  to  pay  the  account  due  by 
Mrs.  Baymer  and  release  the  latter  from /all  further  liability.  In  con- 
sideration of  these  advances  by  the  defendant  in  error  Mrs.  Cline  agreed 
to  purchase  from  him  all  of  the  supplies  used  by  her  in  conducting  the 
boarding  house.  The  agreements  were  all  consummated,  and  Mrs. 
Cline  took  charge  of  the  boarding  house,  and  as  long  as  she  continued 
to  run  same  purchased  her  supplies  from  the  defendant  in  error.  The 
account  sued  on  is  for  cash  and  goods  and  merchandise  furnished  by 
the  defendant  in  error  to  Mrs.  Cline  in  the  purchase  of  said  business 
and  while  she  was  conducting  said  boarding  house,  the  first  item  in  the 
account  being  as  follows:  "February  28,  1898.  To  amount  forwarded 
from  Mrs.  Baymer,  $85.^^  All  the  items  in  this  account  were  charged 
to  Mrs.  Cline. 

The  agent  of  defendant  in  error  who  gave  the  credit  and  sold  the 
goods  to  Mrs.  CUne  testified  that  he  did  not  know  until  some  time  after 
the  entire  account  had  been  made  that  Mrs.  Cline  was  a  married  woman ; 
made  no  inquiries  as  to  her  family  relations  or  financial  standing  be- 
fore he  furnished  the  goods,  and  sold  her  the  goods  on  credit  to  enable 
her  to  run  the  section  boarding  house.  The  defendant,  Camille  Cline, 
testified  that  his  wife  left  his  home  to  go  to  Cat  Springs  in  his  absence, 
and  that  as  soon  as  he  found  out  where  she  had  gone  he  went  to  Cat 
Springs  and  tried  to  induce  her  to  return  to  her  home.  He  owned  a 
home  in  the  city  of  Houston  and  ran  a  dairy.  His  income  was  amply 
sufficient  to  provide  for  his  wife  and  children,  and  he  had  alwaj's  taken 
good  care  of  them.  His  wife  had  three  children,  two  of  whom  were  by 
a  former  husband.  He  provided  for  all  of  the  children  alike,  and  sup- 
ported them  and  his  wife  as  well  as  a  man  of  his  means  could.  Had 
a  comfortable  home,  worth  three  or  four  thousand  dollars,  comfortably 
furnished,  and  owned  cows  and  hogs  and  several  hundred  chickens.  He 
earned  about  $2.50  per  day,  and  it  was  liis  custom,  after  buying  what 
was  necessary,  to  put  the  balance  of  his  earnings  in  a  box  on  the  dresser 
in  his  bedroom  and  his  wife  was  allowed  to  take  whatever  she  wanted 
of  said  balance.  He  never  questioned  her  as  to  what  she  took.  On 
Saturdays  he  usually  deposited  what  was  left  in  the  box.  He  made 
three  trips  to  Cat  Springs  before  he  could  get  his  wife  to  give  up  the 
boarding  house  and  come  home.  He  knew  nothing  of  her  having  an 
account  with  the  defendant  in  error  until  just  before  this  suit  was 
brought.      He  had  no  trouble  with  his  wife  before  she  left  to  go  ta 
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Cat  Springs^  and  she  had  never  complained  of  any  mifitreatment  of 
her  children  and  he  had  never  mistreated  them  in  any  way.  This  testi- 
mony of  defendant  is  micontradicted  by  any  evidence  in  the  record 
except  by  a  statement  of  Mrs.  Eaymer  to  the  efiEect  that  Mrs.  Cline  told 
her  when  she  came  to  Cat  Springs  that  she  left  home  because  the  de- 
fendant would  not  support  her  children  and  abused  them,  and  that  the 
defendant  brought  her  to  the  depot. 

We  deem  it  unnecessary  to  consider  the  various  assignments  of  error 
in  detaiL  While  defendant  was  on  the  stand  testifying  in  his  own  be- 
half he  was  asked  by  his  counsel  whether  his  wife  left  home  and  went 
to  Cat  Springs  with  or  without  his  approval  or  consent.  PlaintiflE  ob- 
jected to  this  question  on  the  ground  that  the  answer  sought  to  be 
elicited  thereby  was  immaterial,  because  as  a  matter  of  law  the  husband 
was  bound  for  necessaries  furnished  his  wife  and  children,  whether 
she  left  home  with  or  without  his  approval  or  consent.  This  objection 
was  sustained,  and  the  witness  was  not  allowed  to  answer  the  question. 
We  think  this  evidence  was  clearly  admissible  and  should  not  have  been 
excluded  by  the  trial  court.  The  evidence  is  undisputed  that  the  de-  , 
fendant  made  ample  provision  for  his  wife's  support  and  maintenance 
as  long  as  she  remained  at  his  home,  and  if,  without  his  consent  and 
approval,  she  abandoned  her  home  without  any  just  cause  for  so  doing, 
he  would  not  be  responsible  for  necessaries  furnished  her  while  she 
wrongfully  remained  away  from  him.  To  hold  otherwise  is  to  say 
that  the  wife  is  entitled  to  all  the  rights  and  benefits  of  the  marriage 
state  without  fulfilling  any  of  its  duties  and  obligations,  a  conclusion 
which  is  manifestly  unjust,  subversive  of  social  order,  and  contrary  to 
sound  public  policy.  Morgan  v.  Hughes,  20  Texas,  142.  The  trial 
court  instructed  the  jury,  in  substance,  that  in  making  application  of 
the  payments  shown  to  have  been  made  upon  the  account  they  should 
first  apply  said  payments  to  the  extinguishment  of  the  items  in  the  ac- 
count which  represented  the  cash  advanced  Mrs.  Cline  by  the  defendant 
in  error,  and  after  the  extinguishment  of  such  items  the  balance  of  said 
payments  should  be  applied  to  the  remaining  items  of  said  accoimt  in 
the  order  in  which  said  items  appeared  to  have  been  furnished.  This 
instruction  was  erroneous.  The  contract  of  a  married  woman  made 
without  the  consent  of  her  husband  is  void  as  to  him,  unless  ratified  by 
him,  or  unless  it.be  for  necessaries  which  he  has  failed  to  furnish  her. 
It  is  therefore  clear  that  if  Mrs.  Cline  went  to  Cat  Springs  and  engaged 
in  the  boarding  house  business  without  the  consent  of  her  husband,  he 
would  not  be  liable  on  any  contract  made  by  her  for  supplies  furnished 
her  in  carryiiig  on  said  business  unless  he  had  ratified  her  contract  to 
purchase  said  supplies.  It  is  equally  clear  that  any  money  earned  by 
Mrs.  Cline  during  the  existence  of  the  marital  relations  between  herself 
and  husband  became  community  property  and  was  subject  alone  to  the 
control  and  disposition  of  the  husband.  Such  being  the  case,  he  had 
the  right  to  have  the  payments  made  by  her  on  this  account  applied  to 
the  extinguishment  of  such  portion  of  the  account  as  he  might  be  liable 
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for,  and  the  defendant  in  error  would  not  be  allowed  to  receive  money 
belonging  to  the  husband  and  without  the  husband's  consent  apply 
same  to  the  payment  of  debts  of  the  wife  for  which  the  husband  was 
not  liable,  nor  can  the  court  so  apply  the  money  received  upon  said 
account. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause  re- 
manded for  a  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 


John  P.  Davidson  v.  Bosie  Green  et  al. 

Decided  December  6,  1901. 

1.— Commtmity  Property— Rights  of  Heirs— Possession— Notice  to  Purchaaen— 
Vendor's  Lien  Note. 
Where,  after  the  death  of  the  wife,  the  husband  sold  community  land 
against  which  no  community  debts  were  chargeable,  and  while  the  land  was  in 
possession  of  two  of  the  wife's  heirs,  a  purchaser  of  a  vendor's  lien  note  exe- 
cuted to  the  husband  for  the  price  of  the  land  was  charged  with  constructive 
notice  of  the  rights  of  «kll  the  heirs  of  the  wife,  since  the  possession  of  one 
coheir  is  the  possession  of  the  other  heirs  and  put  them  upon  inquiry. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 

Ingraham,  RatcUff  &  Huston,  for  appellant. 

0,  F,  Fuller,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellees,  Rosie  Green  and  others,  against  the  ap- 
pellant for  the  recovery  of  an  undivided  interest  in  160  acres  of  land 
in  Nacogdoches  County  and  for  partition.  The  appellees  sued  as  the 
heirs  of  their  mother,  Margaret  Ray,  for  her  community  interest  in  the 
land  and  one-half  of  the  share  of  a  deceased  brother,  who  died  after  the 
death  of  his  mother.  The  appellant  claimed  the  land  under  a  sale 
through  a  foreclosure  of  a  vendor^s  lien  note  executed  by  purchasers  of 
the  land  from  the  father  of  the  appellees  after  the  death  of  their  mother. 
Trial  was  had  below  without  a  jury  and  judgment  was  rendered  in 
favor  of  the  appellees.  No  conclusions  were  filed  by  the  trial  judge, 
but  from  the  statement  of  facts  in  the  transcript  of  the  record  it  ap- 
pears that  on  February  16,  1883,  D.  Thomas  Taylor  conveyed  to  Reuben 
Ray  the  160  acres  of  land  described  in  the  petition  by  deed,  duly  ac- 
knowledged and  afterwards  recorded.  The  conveyance  was  made  to 
complete  a  contract  for  the  sale  of  the  land  under  which  Ray  took  pos- 
session of  it  as  early  as  1869.  At  the  time  the  land  was  bought  and  at 
the  date  of  the  deed  Reuben  Ray  was  a  married  man  and  the  land  be- 
came the  community  property  of  him  and  his  wife,  Margaret  Ray,  who 
afterwards,  in  1885,  died  leaving  eight  children  the  issue  of  the  mar- 
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riage,  to  wit,  six  of  them  the  appellees,  and  J.  L.  Hay  and  Wade  Ray;, 
the  latter  died  about  a  year  after  the  death  of  his  mother,  without  issue^ 
leaving  his  father  and  brothers  and  sisters  as  his  heirs.  In  1887  Beuben 
Ray  married  again  and  moved  oflE  the  land.  Two  of  the  children,  Wade 
and  Joe,  remained  on  it  one  year.  It  was  occupied  the  next  year  by  a 
man  named  Basberry,  and  the  following  year,  1889,  the  appellee  Bosie- 
Green  and  her  husband  moved  upon  the  land  and  was  in  possession  of 
it  when  Beuben  Bay  sold  it  and  the  appellant  bought  the  purchase 
money  note.  Joe  Bay,  who  at  the  trial  below  testified  that  he  was  then 
22  years  of  age,  lived  on  the  land  with  his  sister.  On  December  29,. 
1890,  and  while  the  appellee  Bosie  Qreen  and  her  husband,  with  whom 
Joe  Bay  was  living,  were  in  possession  thereof,  Beuben  Bay,  joined  by 
his  second  wife,  Mary  L.  Bay,  conveyed  the  land  to  J.  L.  Bay  and  J. 
K.  Nickolson  by  a  deed  of  that  date  duly  acknowledged  and  filed  for 
record  January  29,  1891.  The  deed  recited  a^  the  consideration  thereof 
$800,  of  which  $400  as  recited  was  paid  in  cash,  and  a  note  was  given 
for  the  balance.  In  fact  no  cash  consideration  was  paid.  Beuben  Bay 
testified  that  it  was  his  understanding  that  Nickolson  and  Bay  were  to 
pay  the  heirs  $400,  but  they  did  not  do  it,  and  that  the  heirs  were  not 
parties  to  the  deed.  But  the  grantees  J.  L.  Bay  and  J.  K.  Nickolson 
executed  to  Beuben  Bay  their  promissory  note  for  the  sum  of  $400,  due 
January  1,  1893.  Beuben  Bay  transferred  the  note  to  the  appellant 
before  maturity  thereof,  and  the  makers  and  indorser  having  made  de- 
fault in  payment,  the  appellant  brought  suit  against  them  and  W.  S. 
Green,  the  husband  of  the  appellee  Bosie  Green,  for  the  recovery  of  the 
amount  of  the  note  and  a  foreclosure  of  the  lien  for  the  purchase  money. 
The  appellee  Bosie  Green  was  not  made  a  party  to  the  suit.  The  heirs 
of  Margaret  Bay,  appellees  here,  attempted  to  intervent  in  the  suit  and 
set  up  the  interest  claimed  by  them,  but  on  demurrer  of  Davidson  that 
their,  rights  could  not  be  affected  by  the  judgment  their  plea  of  inter- 
vention was  dismissed  and  judgment  was  rendered  in  favor  of  David- 
eon  against  Beuben  Bay,  J.  L.  Bay,  and  J.  K.  Nickolson  for  $532,  the 
amount  of  the  note  yntii  foreclosure  of  the  vendor^s  lien  as  to  them  and 
W.  S.  Green.  An  order  of  sale  and  writ  of  possession  was  duly  issued 
October  17,  1893,  upon  the  judgment,  and  the  land  was  duly  sold  and 
bought  by  Davidson  January  2,  1894,  at  his  bid  of  $20,  and  the  sheriff 
executed  him  a  deed  therefor  and  put  him  in  possession  of  the  land 
ousting  the  occupants. 

There  was  never  any  administration  upon  the  estate  of  Margaret 
Kay  and  there  were  no  debts  against  the  community  estate.  The  land 
was  all  paid  for  during  the  lifetime  of  Margaret  Bay,  and  Beuben  Bay 
owed  no  debts  at  her  decease.  The  appellant  bought  the  note  from 
Beuben  Bay  before  maturity  and  soon  after  it  was  executed,  and  paid 
him  the  money  for  it.  He  saw  the  deed  from  Beuben  Bay  and  wife  to 
J.  L.  Bay  and  J.  K.  Nickolson,  and  that  it  was  recorded.  He  had 
never  seen  the  land,  and  never  heard  until  long  after  he  purchased  the 
note  that  anybody  claimed  the  land  but  Reuben  Bay  and  his  wife.    He 


396  27  Texas  Civil  Appeals  Ebports.        [Ist  District, 

did  not  know  of  any  agreement  that  J.  L.  Ray  and  J.  K.  Nickolson  were 
to  pay  Margaret  Ra/s  heirs  anything,  and  did  not  know  that  there  were 
Aguch  heirs.  The  land  is  situated  about  sixteen  or  seventeen  miles  from 
the  town  of  Nacogdoches,  and  is  worth  $1000. 

As  a  purchaser  of  the  note  for  value  before  maturity  thereof,  Davidson 
acquired  the  right  to  have  the  vendor's  lien  foreclosed  upon  the  entire 
interest  in  the  land  as  the  same  appeared  to  have  been  conveyed  by  the 
deed  of  Eeuben  Ray  and  wife,  Mary,  to  J.  L.  Ray  and  J.  K.  Nickolson, 
unless  he  should  be  affected  with  notice  of  the  rights  of  the  children  of 
Margaret  Ray,  the  first  wife.  There  were  no  community  debts  against  the 
estate  of  Margaret  Ray,  deceased,  and  her  husband,  and  the  husband  had 
no  right  to  sell  the  land  as  the  survivor  of  the  community.  But  a  sale  by 
the  survivor  of  the  commimity,  in  whom  the  legal  title  is  vested,  to  a  pur- 
chaser for  value  without  notice  actual  or  constructive  of  the  equity  df 
the  heirs  of  a  deceased  wife  who  owned  a  community  interest  therein 
will  vest  a  good  title  in  the  purchaser.  Edwards  v.  Brown,  68  Texas, 
329;  Patty  v.  Middleton,  82  Texas,  586;  Hensley  v.  Lewis,  82  Texas, 
595;  Mangum  v.  White,  16  Texas  Civ.  App.,  254.  The  same  principle 
will  apply  in  the  case  of  the  purchaser  of  a  note  which  appears  to  be  a 
lien  upon  land.  Heidenheimer  v.  Stewart,  65  Texas,  323 ;  Jones  v.  Male, 
.2  Texas  Ct.  Rep.,  517.  Davidson  bought  the  note  from  Reuben  Ray  with- 
out actual  notice  of  the  equity  of  the  heirs  of  Margaret  Ray;  but  had 
lie  not  constructive  notice?  One  of  the  heirs,  Rosie,  the  wife  of  W.  S. 
<}reen,  was  in  possession  of  the  land  at  the  time  it  was  sold  and  when 
the  note  was  transferred,  and  another,  Joe  Ray,  then  about  12  years  old, 
was  living  with  her.  The  possession  of  a  person  occupying  land  is  notice 
•of,  and  puts  every  other  person  dealing  with  reference  to  it  on  inquiry 
-as  to  the  extent  of  his  claim.  MuUins  v.  Wimberly,  50  Texas,  464; 
Ilarold  V.  Sumner,  78  Texas,  581 ;  McCamant  v.  Rogers,  80  Texas,  325 ; 
Watkins  v.  Edwards,  23  Texas,  448 ;  16  Am.  and  Eng.  Enc.  of  Law,  800. 
The  purchaser  is  bound  to  make  inquiry  concerning  the  rights  of  the  one 
in  possession,  and  failing  to  do  so,  is  chargeable  with  notice  of  all  that 
a  proper  inquiry  would  have  disclosed.  16  Am.  and  Eng.  Enc.  of  Law, 
:supra,  and  note  4.  The  possession  of  one  coheir  is  the  possession  of  the 
other  coheirs,  and  is  held  in  trust  for  their  benefit.  This  doctrine  has 
been  often  applied  in  cases  of  limitation  to  the  possession  of  one  or  more 
i;enants  in  common  where  there  are  others  not  in  actual  possession.  Alex- 
ander V.  Kennedy,  19  Texas,  492 ;  Gilkey  v.  Peeler,  22  Texas,  668.  The 
possession  of  a  cotenant  is  the  possession  of  all  the  cotenants.  Freem.  on 
Coten.  and  Part.,  sec.  167.  Thus  it  is  clear  that  Davidson  was  required 
to  take  notice  of  the  possession  of  Mrs.  Green  and  her  husband,  and  in- 
quiry of  them  would  have  developed  the  equity  of  the  heirs  of  Margaret 
Ray.  The  judgment  of  the  court  below, was  properly  rendered  for  the 
Appellees,  and  will  be  aflBrmed, 

Affirmed. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Adolphus  Holland. 

Decided  Itecember  7,  1901. 

1.— NesUgence  and  Contributory  Negligence— Hailroad»— Fact  Case— Verdict 
Sustained. 
See  evidence  in  an  action  for  personal  injuries  resulting  from  plaintiff  be- 
ing struck  by  a  rnoTing  train  within  the  limits  of  a  city,  and  relating  to  negli- 
gence «f  the  defendant  and  want  of  contributory  negligence  on  plaintiff's  part^ 
held  to  show  a  case  in  which  the  appellate  court  was  not  authorized  to  disturb- 
the  verdict. 

1— Practice  on  Appeal— Verdict  Not  Disturbed,  When. 

The  appellate  court  will  not  disturb  the  verdict  of  a  jury  upon  the  facta- 
imless  it  is  made  to  appear  that  the  evidence  upon  which  it  is  based  is  so  inad- 
equate or  the  verdict  so  manifestly  against  the  great  weight  and  preponderance: 
of  the  evidence  as  to  show  that  the  jury  were  influenced  by  an  improper  motive.. 

Appeal  from  Washington.    Tried  below  before  Hon.  Ed.  B.  Sinks. 

J.  W.  Terry,  for  appellant. 

Beauregard  Bryan,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  appellee  against 
the  appellant  to  recover  damages  for  personal  injuries  alleged  to  have 
been  sustained  by  appellee  as  a  result  of  the  negligent  operation  of  one- 
of  appellant's  trains  in  the  city  of  Brenham,  Texas.  The  defense  urged 
was  contributory  negligence  on  the  pari;  of  appellee  in  failing  to  look  and 
listen  for  the  approaching  train.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  appellee  for  $500,  from  which  the  railway  company 
appealed  and  assigned  errors. 

A  reversal  is  sought  alone  upon  the  ground  that  the  verdict  is  so 
I  against  the  great  weight  and  preponderance  of  the  evidence  as  to  make 
it  manifest  that  the  jury  in  holding  defendant  liable  for  the  conse- 
quences of  the  accident  were  influenced  by  passion,  prejudice,  or  some 
other  improver  motive. 

The  history  of  the  accident  may  be  thus  briefly  stated:  One  of  de- 
fendant's trains  was  being  handled  by  its  crew  within  the  corporate 
limits  of  the  city  of  Brenham,  Texas,  and  at  the  time  in  question  the 
crew  was  engaged  in  making  what  is  termed  a  ^Tricking  switch.''  That 
is  to  say,  the  engine  with  five  cars  attached  was  being  backed  down  in 
the  direction  of  a  street  crossing  with  the  purpose  of  leaving  some  of 
the  cars  on  a  side  track  at  a  point  beyond  the  street  crossing,  it  being 
intended  that  when  the  train  had  gained  enough  impetus  to  send  the  cars 
to  the  point  desired,  the  engine  and  a  part  of  the  cars  would  be  detached 
and  the  cars  intended  to  be  left  on  the  switch  would  be  permitted,  under 
the  control  of  a  brakeman,  to  roll  down  to  the  place  on  the  switch  where 
it  was  intended  they  should  be  stopped.    The  street  crossing  in  question 
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was  in  charge  of  a  flagman  in  the  employ  of  the  company^  and  it  was  his 
duty  to  warn  persons  of  approaching  trains. 

.  Appellee  had  walked  down  the  east  side  of  appellant's  track  until  he 
rarived  at  a  point  a  few  feet  from  the  north  side  of  the  street  crossing 
in  question,  when  he  turned  and  undertook  to  cross  to  the  west  side  of 
appellant's  track  and  switches  at  that  point.  In  going  across  he  did  not 
use  the  street  crossing,  but  took^a  somewhat  diagonal  course,  and  just  as 
he  was  about  to  step  from  the  most  westward  of  appellant's  tracks  he 
was  struck  by  appellant's  train,  knocked  down  and  injured  as  alleged. 
The  train  which  struck  him  was  engaged  in  making  the  *Tcicking  switch" 
above  described,  and  the  cars  were  being  placed  on  the  switch  from  which 
appellee  was  about  to  pass  when  injured.  At  the  time  of  the  collision 
the  engine  had  been  detached  from  the  cars  so  intended  to  be  placed 
upon  the  switch  and  they  were  moving  by  reason  of  the  momentum  which 
had  been  given  them  by  the  engine.  The  brakeman  in  charge  of  the 
moving  cars  was  not  on  the  car  which  struck  appellee,  but  was  on  a  box 
car  nearer  the  engine. 

When  appellee  started  across  the  tracks  at  the  point  of  the  accident 
he  stopped  and  looked  for  the  train,  for  he  knew  it  had  been  switching  in 
the  yard.  He  then  discovered  that  it  was  standing  still  beyond  the  point 
where  the  Houston  &  Texas  Central  tracks  cross  the  appellant's  tracks, 
and  about  250  feet  from  the  point  at  which  the  accident  occurred.  With 
reference  to  this  appellee  testified  that  when  he  looked  and  saw  them 
standing  still  he  thought  everything  was  safe  and  proceeded  to  cross  at 
his  usual  gait.  He  did  not  look  again  and  did  not  hear  the  approaching 
cars.  The  facts  show  that  if  he  had  looked  again  he  could  have  seen 
them.  Whether  he  should  have  heard  the  approach  of  the  cars  is  a 
question  which  has  been  resolved  in  favor  of  appellee  by  the  verdict,  and 
we  can  not  say  it  is  without  support  in  the  evidence  on  this  point,  other 
•evidence  showing  that  a  wagon  was  crossing  the  tracks  at  the  time  mak- 
ing considerable  noise,  and  that  the  flagman  and  some  boys  were  playing 
noisily  near  by.  It  is  also  in  evidence  that  several  persons  called  to  him 
when  they  saw  his  danger,  but  he  heard  them  too  late  to  save  himself. 
The  moving  cars  were  making  very  little  noise. 

An  ordinance  of  the  city  of  Brenham  made  it  unlawful  for  railway 
<»mpanies  to  operate  their  trains  within  the  city  limits  at  a  greater  rate 
of  speed  than  six  miles  an  hour.  The  evidence  was  conflicting  as  to  the 
speed  of  the  train,  plaintiff's  witnesses  putting  it  at  fifteen  miles  an  hour. 
The  verdict  is  supported  upon  this  point. 

Appellee  had  none  of  the  usual  and  expected  warnings  of  the  approach 
of  the  cars,  and  the  evidence  supports  the  conclusion  that  the  flagman 
was  not  attending  to  his  duty.  The  evidence  was  also  suflicient  to  show 
that  the  part  of  the  right  of  way  used  by  appellee  in  crossing  at  that 
point  was  commonly  used  by  the  public  for  the  purpose,  had  so  been  con- 
tinuously used  for  years,  and  this  renders  it  immaterial  whether  or  not 
he  was  actually  on  the  street  crossing  when  injured.  He,  however,  tes- 
tified that  he  was,  and  he  was  in  fact  picked  up  on  the  street  crossing 
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after  the  injury.  From  these  facts  can  it  be  said  that  appellee  was  so 
clearly  negligent  in  failing  to  look  again  for  approaching  cars  as  to  lead 
HB  to  conclude  that  the  jury  arrived  at  their  verdict  through  the  influence 
of  same  improper  motive? 

It  is  not  enough  that  this  court  would  have  arrived  at  a  different  con- 
clusion had  the  facts  been  presented  to  us  primarily.  The  jury  has  its 
distinct  place  in  our  sjrstem  of  jurisprudence.  The  law  is  that  the  jury 
shall  be  the  exclusive  judges  of  the  facts  proved,  the  weight  of  the  evi- 
dence, and  the  credibility  of  the  witnesses,  and  the  power  of  this  court 
to  disturb  a  verdict  on  the  facts  where  there  is  any  evidence  to  support 
it,  is  called  into  activity  only  when  it  is  made  to  appear  that  the  evi- 
dence upon  which  it  is  based  is  so  inadequate  or  the  verdict  is  so  mani- 
festly against  the  great  weight  and  preponderance  of  the  evidence  as  to 
lead  to  the  conclusion  that  the  jury  rendering  it  were  influenced  by  an 
improper  motive.  Our  laws  provide  for  the  selection  of  jurors  of  intelli- 
gence, honesty,  and  competency.  It  is  to  be  presumed  that  the  jury  in 
this  case  possessed  these  qualifications.  What  a  reasonably  prudent  per- 
son would  do  or  how  he  would  act  in  a  given  situation  is  an  unknown 
quantity.  No  general  rules  have  ever  been  formulated  for  the  control 
of  courts  and  juries  in  arriving  at  a  conclusion  on  the  question.  It  is 
addressed  almost  entirely  to  the  common  sense  and  sound  ^judgment  of 
the  jury  in  the  light  of  their  everyday  experience,  and  as  the  jurj'  is 
made  up  of  men  taken  from  the  everyday  walks  of  life  and  are  supposed 
to  bring  to  bear  upon  the  case  their  judgment  and  experience  untram- 
meled  by  legal  training  or  technicality,  they  are  admirably  fitted  to 
determine  a  question  which  is  so  purely  one  of  fact.  They  are  better 
fitted  for  the  task  than  the  trial  judge,  for  their  conclusion  is  the  result 
of  the  average  judgment  of  twelve  average  men,  fresh  from  participation 
in  the  practical  affairs  of  everyday  life.  Of  course  cases  arise  in  which 
the  contributory  negligence  of  a  party  so  plainly  appears  that  notwith- 
standing there  may  be  evidence  presenting  some  conflict  it  is  the  duty 
of  the  trial  court  to  interpose  his  discretion  and  set  aside  the  verdict. 
The  duty  of  trial  judges  in  this  respect  is  more  immediate  and  arises 
more  frequently  than  that  of  appellant  courts,  for  he  is  an  actor  in  the 
trial,  sees  and  hears  the  witnesses,  and  is  in  much  the  same  position  as 
the  jury  as  to  his  opportunity  to  wisely  and  justly  determine  the  issue. 
The  appellate  courts  are  less  frequently  confronted  with  this  duty,  for 
not  only  does  the  approval  of  the  verdict  by  the  trial  judge  stand  between 
them  and  the  verdict,  but  their  absence  from  the  scene  of  the  trial  and 
a  just  sense  of  their  lack  of  opportunity  to  know  many  things  occurring 
on  a  trial  and  which  can  not  be  embodied  in  a  record,  renders  them  re- 
luctant to  interfere.  Cases  arise' not  infrequently,  however,  which  call 
for  the  exercise  of  their  power  in  this  respect.  Such  was  the  Wilson 
case,  60  Southwestern  Reporter,  438.  Such  was  the  Qarcia  case,  75 
Texas,  583,  and  many  others  might  be  cited. 

But  after  a  careful  inspection  of  the  facts  of  the  case  before  us  we 
have  concluded  we  are  not  justified  in  interfering.     In  this  State  the 
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mere  failure  to  look  and  listen  does  not  as  matter  of  law  constitute  neg- 
ligence. It  may  be  true,  as  found  by  the  jury,  that  a  person  of  ordinary 
prudence  when  he  looked  and  saw  the  train  standing  still  some  distance 
away  would  have  concluded  that  he  could  safely  cross  without  exercising 
further  vigilance.  If  appellee's  account  is  true  the  excessive  speed  of  the 
train  is  responsible  for  the  accident,  for  but  for  this  his  precaution  in 
looking  before  starting  to  cross  would  have  been  ample  protection  against 
accident..  His  failure  to  hear  the  noise  of  the  approaching  cars  is  ac- 
counted for  by  the  presence  of  other  noises  and  the  fact  that  the  cars 
were  making  very  little  noise.  He  had  the  right  to  expect  that  the  com- 
pany would  observe  the  city  ordinance  as  to  speed  and  the  statutory  re- 
quirements as  to  signals.  He  had  the  right  to  expect  timely  warning 
from  the  flagman.  None  of  these  were  given.  Had  the  brakeman  on  the 
moving  cars  taken  a  position  on  the  car  nearest  the  appellee  he  could 
have  averted  the  accident  by  the  exercise  of  the  slight^t  care,  for  in 
exercising  the  general  duty  of  lookout  which  he  owed  to  the  public  he 
would  have  discovered  plaintiffs'  danger  in  time  to  effectively  warn  him. 

A  defendant  shown  to  be  guilty  of  negligence  resulting  in  an  accident 
is  not  acquitted  of  blame  because  the  injured  party  was  also  guilty  of  neg- 
ligence contributing  to  his  injury,  but  recovery  is  denied  on  grounds  of 
public  policy,  because  they  are  both  wrongdoers. 

That  the  railway  company  was  shown  to  be  negligent  in  this  case  is 
not  questioned. 

We  are  of  opinion  the  evidence  supports  the  verdict  The  judgment 
is  therefore  aflELrmed. 

Affirmed. 


Southwestern  Telegraph  and  Telephone  Company  v. 
M.  Inorando. 

Decided  December  13,  1901. 

1.— Negligence— Telephone  Company— Pole»— Act  of  God. 

A  finding  that  the  telephone  pole  the  breaking  of  which  caused  injury  to 
plaintiff's  property  was  unsubstantial  at  the  place  where  it  broke,  and  that  the 
defect  was  the  cause  of  the  breaking  when  other  poles  of  less  apparent  stren^^ 
were  uninjured,  was  not  a  finding  that  the  pole  waa  unfit  and  insufficient  under 
ordinary  circumstances,  and  did  not  authorize  a  judgment  for  plaintiff  where 
the  breaking  of  the  pole  was  caused  by  an  unprecedented  storm  such  as  might  be 
termed  an  act  of  God. 

2.— Same— Ptict  Case. 

See  evidence  held  not  to  show  that  a  telephone  pole  was  insufficient  under 
ordinary  conditions. 

Appeal  from  the  County  Court  of  Harris.    Tried  below  before  Hon. 
E.  H.  Vasmer. 

Harris  £  Harris,  for  appellants. 


1901.]  S.  W.  Tel.  and  Tbl.  Co.  v.  Ingrai^do.  401 

PLEASANTS,  Associatb  Justice. — ^This  suit  was  brought  by  ap- 
pellee to  recoyer  of  appellant  damages  for  injury  to  a  building  owned 
by  appellee  and  alleged  to  have  been  injured  through  the  negligence  of 
appellant  in  placing  and  erecting  near  said  building  an  insufficient  and 
insecure  telephone  pole  which  fell  and  caused  the  injury  complained  of. 
The  defendant  answered  by  general  denial,  and  by  special  plea  averred 
that  said  pole  was  a  large,  sound,  and  safe  pole,  properly  guyed  and 
stayed,  and  was  of  ample  size  and  of  sufficient  strength  to  carry  the  load 
placed  upon  it  in  any  ordinary  conditions  of  weather;  and  that  the  storm 
of  September  8th,  during  which  said  pole  was  broken,  was  an  act  of  Ood 
which  defendant  could  not  foresee,  and  that  defendant  was  not  required 
to  construct  its  line  so  as  to  withstand  a  storm  of  such  violence.  The 
cause  was  tried  in  the  court  below  without  the  intervention  of  a  jury,  and 
judgment  rendered  for  the  plaintiff  for  the  sum  of  $215. 

Briefly  stated,  the  facts  disclosed  by  the  record  are  as  follows:  The 
pole  in  question  was  erected  by  appellant  on  the  edge  of  the  sidewalk, 
and  ran  up  through  the  awning  in  front  of  appellee's  building  in  the 
city  of  Houston.  It  was  50  feet  long  and  20  inches  in  diameter  at  the 
base,  and  was  placed  6^  feet  in  the  ground.  At  the  time  it  was  put  up, 
about  three  years  before  the  injury  complained  of,  it  was  properly  in- 
spected and  found  to  be  a  good,  sound  pole,  suitable  in  every  way  for 
the  purpose  for  which  it  was  used,  according  to  the  testimony  of  the  only 
witness  who  knew  anything  about  the  condition  of  the  pole  at  the  time 
it  was  put  up.  During  the  storm  of  September  8,  1900,  the  pole  broke 
just  where  it  passed  through  the  awning  of  appellees'  building  and  also 
a  short  distance  above  the  awning.  The  top  portion  of  the  pole,  after 
it  broke  in  two,  was  held  suspended  by  the  wires  which  were  fastened  to 
it  The  awning  fell,  and  the  end  of  appellee's  building  was  either  pulled 
out  by  the  wires  which  ran  over  it,  and  were  pulled  down  by  the  weight 
of  the  pole  suspended  to  them,  or  was  battered  down  by  the  suspended 
portion  of  the  pole  as  it  was  blown  to  and  fro  by  the  wind.  The  evidence 
shows  that  appellee  was  damaged  in  the  amoxmt  adjudged  him  by  the 
court  below.  Three  witnesses  testified  that  they  examined  the  broken 
pole  on  the  morning  after  the  storm,  and  that  it  had  the  dry  rot.  Two 
of  these  witnesses  say  that  it  was  rotten  near  the  center,  but  they  do  not 
state  to  what  extent,  but  they  say  that  it  appeared  perfectly  sound  on  the 
outside.  The  other  witness  says  that  he  saw  a  rotten  place  on  one  side 
of  the  pole ;  he  did  not  examine  to  see  how  far  the  rot  extended  into 
the  pole,  but  that  it  extended  four  or  five  inches  toward  the  center.  The 
undisputed  .evidence  shows  that  the  storm  of  September  8,  1900,  at 
Houston  was  of  such  unprecedented  violence  and  fury  as  to  come  within 
the  category  of  occurrences  denominated  the  act  of  God.  Four  wit- 
nesses testified  that  they  had  examined  the  pole  after  it  was  broken;  that 
they  saw  no  indication  of  dry  rot,  and  the  pole  was  in  a  good,  sound  con- 
dition. It  was  a  white  cedar  pole,  which  was  the  best  kind  of  timber  to 
resist  dry  rot  in  this  climate,  and  when  placed  by  the  defendant  had 
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b^n  examined  and  selected  as  suitable  for  a  comer  pole.  The  trial  court 
in  his  conclusions  of  fact  finds  that  the  pole  was  rotten  and  unsubstan- 
tial at  the  places  where  it  broke^  and  that  the  defects  were  the  cause  of 
the  breaking  of  the  pole  when  other  poles  of  less  apparent  strength  were 
uninjured^  and  the  breaking  of  the  pole  by  reason  of  its  unfit  and  rotten 
condition  was  the  direct  and  proximate  cause  of  the  injury  to  plaintiffs 
property.  This  is  not  a  finding  that  the  pole  was  so  defective  as  to  render 
it  unfit  and  insufficient  under  ordinary  conditions  for  the  purpose  for 
which  it  was  used^  and  in  view  of  the  undisputed  evidence  as  to  the 
character  of  the  storm  in  which  the  pole  was  broken,  this  finding  of  fact 
is  insufficient  to  authorize  a  judgment  in  favor  of  the  plaintiff. 

In  our  opinion  the  evidence  fails  to  show  that  the  pole  was  insufficient 
under  ordinary  conditions,  and  had  the  trial  court  passed  upon  this  issue 
he  must  have  so  found.  We  think  it  clear  that  the  court  below  in  render- 
ing judgment  for  the  plaintiflf  did  so  upon  the  theory  that  if  the  pole 
was  defective  to  such  an  extent  that  it  was  too  weak  to  withstand  the 
storm  of  September  8,  1900,  when  other  poles  erected  by  the  company 
did  withstand  the  storm,  and  that  the  breaking  of  the  pole  caused  the 
damage  to  plaintiff's  property,  he  was  entitled  to  a  judgment,  regardless 
of  the  character  of  the  storm,  or  of  whether  the  pole  may  not  have  been 
strong  enough  to  resist  the  force  of  any  ordinary  storm.  It  is  unneces- 
sary to  cite  authority  upon  the  proposition  that  if  the  pole  was  under 
ordinary  conditions  suitable  and  sufficient  for  the  purpose  for  which  it 
was  used,  the  fact  that  it  was  not  strong  enough  to  resist  a  storm  of  such 
unusual  and  unprecedented  violence  as  that  in  which  it  was  broken 
would  not  show  negligence  on  the  part  of  defendant  in  using  said  pole, 
because  the  defendant  was  not  required  to  foresee  such  an  occurrence  or 
to  construct  its  lines  with  reference  to  same.  The  mere  fact  that  it  was 
possible  for  the  defendant  to  have  procured  poles  of  sufficient  strength 
to  withstand  the  storm,  as  shown  by  the  fact  that  some  of  the  poles 
erected  by  it  were  not  broken  by  the  storm,  did  not  require  it  to  use  only 
poles  of  sufficient  strength  to  withstand  a  storm  of  this  character,  and 
its  failure  to  do  so  was  not  negligence. 

The  judgment  of  the  court  below  will  be  reversed  and  this  cause  re- 
manded for  a  new  trial,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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E.  R  Blair  v.  W.  B.  Slosson. 

Decided  December  10,  1901. 

L— Real  Estate  Broker— Commisaiona— Exchange  of  Lands. 

Where  defendant,  wishing  to  exchange  his  lands,  which  were  in  three  sev- 
eral tracts,  for  Texas  land,  agreed  that  if  plaintiff  brought  about  a  trade  he 
would  accept,  he  would  pay  for  the  services,  aB4  that  he  could  trade  a  part  or 
all  of  his  lands,  and  plaintiff  found  an  owner  of  Texas  lands  willing  to  ex- 
ehange,  and  brought  the  parties  together  and  an  exchange  was  consummated, 
plaintiff  was  entitled  to  his  commissions,  despite  the  facts  that  after  the  par- 
ties were  brought  together  it  developed  that  a  lien  existed  on  the  Texas  lands 
by  reason  of  which  one  of  defendant's  tracts  was  not  included  in  the  exchange 
SB  finally  made. 

1— Same — Quantum  Meruit — ^Additional  Agreement. 

An  agreement  by  plaintiff  to  accept  $500  for  his  services  in  effecting  the 
exchange  did  not  preclude  him  from  recovering  more  on  a  quantum  meruit  where, 
as  an  inducement  for  such  agreement,  defen&nt  promised  to  pay  a  further  rea- 
sonable compensation  if  he  found  the  Texas  land  satisfactory,  and  he  did  so 
find  it. 

S.— Same — ^Parol  Evidence. 

Defendant's  promise  by  verbal  representation  to  pay  more  than  $500  if  the 
lands  proved  satisfactory  was  an  independent  agreement,  and  could  be  proved 
by  parol,  although  plaintiff's  agreement  to  accept  $500  was  in  writing  and  such 
promise  was  an  inducement  thereto. 

ppeal  from  Harris.    Tried  below  before  Hon.  C.  E.  Ashe. 

H.  (£  A.  R.  Masierson,  for  appellant. 

y^atldns  &  Jones,  for  appelfee. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  the  appellee 
against  the  appellant  for  the  recovery  of  $1600  upon  quantum  meruit 
as  an  agenfs  commissions  for  the  exchange  of  property  owned  by  the 
appellant  in  the  States  of  Kansas  and  Missouri  for  land  situated  in  Bra- 
zoria County,  Texas,  then  owned  by  one  D.  W.  Wood.  The  appellant  was 
a  nonresident,  and  an  attachment  was  sued  out  and  levied  on  the  Texas 
land  for  which  the  exchange  had  been  made.  The  defenses  pleaded  were 
(1)  that  the  original  contract  for  the  exchange  of  said  property  had 
never  been  carried  out;  (2)  that  appellee  had  acted  in  a  dual  capacity 
between  the  appellant  and  Wood,  attempting  to  serve  both  parties  to  the 
contract,  which  fact  was  unknown  to  the  appellant,  and  had  forfeited  all 
right  to  commissions  from  appellant;  and  (3)  that  before  the  modifica- 
tion of  the  original  contract  the  appellee  had  agreed  to  accept  for  his 
commissioiis  a  stipulated  fee  of  $500.  The  case  was  tried  by  jury  and 
resulted  in  a  judgment  in  favor  of  the  appellee  for  $1600. 

The  evidence  was  conflicting  upon  the  issues  made  by  the  pleading, 
but  resolving  the  conflict  in  support  of  the  verdict  of  the  jury,  the  facts 
necessary  to  a  decision  of  the  case  may  be  briefly  stated  as  follows :  The 
appellant  employed  the  appellee  to  secure  an  exchange  of  certain  real 
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estate  owned  by  him  situated  in  the  States  of  Kansas  and  Missouri  for 
southern  Texas  land,  and  in  a  letter  addressed  to  the  appellee  said:  **If 
you  can  furnish  me  a  trade  that  I  will  accept,  you  can  rely  upon  pay 
for  your  services.  ♦  ♦  ♦  I  would  trade  a  portion  or  all."  Appellee 
accepted  the  employment  and  undertook  to  procure  for  the  appellant  the 
exchange  of  property  as  desired.  Mid  after  an  offer  of  a  proposition  of 
land  owned  by  one  Hahl  had.  been  declined  by  the  appellant,  the  appellee 
at  last  secured  a  proposition  from  one  D.  W.  Wood  of  6400  acres  of 
land  situated  in  Brazoria  County,  through  the  said  Hahl,  who  was  acting 
as  agent  for  Wood,  which  the  appellant  was  willing  to  accept.  Appel- 
lant's property  consisted  of  two  parcels  in  Missouri  and  one  in  Kansas. 
When  the  exchange  had  been  agreed  on,  Hahl,  as  the  agent  of  Wood, 
went  to  meet  the  appellant  in  Sedalia,  Mo.,  to  close  the  exchange.  It 
developed  that  there  was  a  lien  on  Wood's  property  amounting  to  $3000, 
but  this  was  finally  arranged  by  the  appellant's  withholding  one  parcel 
of  the  property,  known  as  the  Atchison  property,  he  proposed  to  convey 
to  Wood,  and  giving  him  ninety  days  in  whidi  to  pay  off  the  lien,  when  it 
would  also  be  conveyed.  Wood  never  discharged  the  lien,  and  the  Atchi- 
son property  was  not  conveyed.  In  finally  closing  the  deal  the  appellee 
agreed  by  letter  to  accept  $500  as  his  commissions,  if  the  appellant 
would  send  him  a  check  for  it  when  the  deal  was  closed,  and  upon  his 
agreement  to  pay  more  if  the  property  showed  up  all  right.  When  Blair 
saw  the  Texas  land  he  was  very  much  elated  with  the  deal,  and  stated 
that  the  land  was  50  per  cent  better  than  he  expected  to  find  it.  He 
failed  to  send  the  check  for  $500  as  he  had  promised,  and  has  never 
paid  any  part  of  the  commissions.  It  was  shown  that  $1600  was  a  rea- 
sonable compensation  for  the  services  in  furnishing  the  trade.       * 

Appellee's  employment  was  to  find  a  person  who  would  exchange 
southern  Texas  land  for  all  or  a  portion  of  the  appellant's  three  parcels 
of  property.  He  got  a  proposition  from  D.  W.  Wood  to  exchange  6400 
acres  of  land  owned  by  him  in  Brazoria  County  for  the  three  parcels,  and 
a  written  contract  was  entered  into  for  the  exchange.  So  appellee  got 
the  owners  together  upon  the  proposition,  but  in  closing  the  deal  it 
developed  that  there  was  an  incumbrance  of  $3000  on  Wood's  property 
which  he  could  not  discharge.  The  parties,  however,  finally  concluded 
an  exchange  of  the  Texas  land  with  the  incumbrance  for  two  parcels  of 
the  appellant's,  property.  The  exchange  of  two  parcels,  a  portion,  of  the 
appellant's  land  was  thus  effected  through  the  agency  of  the  appellee 
upon  terms  satisfactory  to  the  appellant.  The  appellee  brought  the  par- 
ties together  and  thus  earned  his  commissions.  Graves  v.  Bains,  78 
Texas,  92 ;  Harrell  v.  Zimpleman,  66  Texas,  292 ;  Conkling  v.  Krakauer, 
70  Texas,  735.  The  charge  complained  of  under  the  first  assignment 
of  error  was  a  correct  submission  of  the  case  upon  the  issue  of  quantum 
meruit,  and  the  evidence  was  sufficient  to  authorize  the  submission. 
There  was  evidence  tending  to  prove  that  as  an  inducement  for  the  ap- 
pellee to  agree  to  accept  $500  for  his  commissions,  the  appellant  prom- 
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ised  that  he  wonld  pay  a  further  reasonable  commission  if  he  found  the 
land  satisfactory,  and  that  he  found  it  so.  It  was  proper  to  submit  such 
an  issue  to  the  jury.  In  the  first  place  the  agreement  to  accept  the  $500 
was  not  entirely  in  writing  as  evidenced  by  the  letters  of  the  parties,  but 
consisted  also  of  the  verbal  representations  made  that  appellant  would 
pay  more  if  the  land  showed  up  all  right.  In  the  second  place  the  agree- 
ment to  pay  more  was  an  independent  agreemeint,  and  although  an  in- 
ducement to  the  one  that  was  entered  into,  it  could  be  established  by 
parol  evidence.  Downey  v.  Hatter,  48  S.  W.  Rep.,  32.  The  charge  which 
is  said  to  conflict  with  this  is  one  which  correctly  submits  the  issue  of 
whether  or  not  the  appellee  agreed  to  accept  $500  for  his  commissions, 
and  to  find  for  the  appellant  if  he  did  so  agree.  As  we  have  said,  the 
finding  of  the  jury  upon  the  question  of  double  agency  is  supported  by 
the  evidence,  and  as  it  was  correctly  submitted  to  the  jury  in  the  charge 
of  the  court,  the  third  assignment  of  error  must  be  overruled. 

No  error  having  been  shown,  the  judgment  of  the  court  below  will  be 
afBrmed. 

Affirmed, 

Writ  of  error  refused. 


Babtlett  &  Lucas  et  al.  v.  S.  A.  Bisbet  et  al. 

Decided  December  17,  1001. 

1.— Contract— Breach— Inevitable  Accident. 

\Viere  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  himself, 
he  is  bound  to  make  it  ^od,  if  he  may,  notwithstanding  inevitable  accidents, 
since  he  could  have  provided  against  such  accidents  in  his  contract  if  he  had 
chosen  so  to  do. 

H.— Same— Building  House— Liability  for  Loss. 

Where  a  party  contracts  to  furnish  labor  and  material  and  construct  ,an 
entire  work,  such  as  a  house,  he  is  not  excused  from  the  performance  of  the  con- 
tract  by  the  destruction  of  the  work  from  unavoidable  accidents,  such  as  a 
«tonn,  and  not  only  can  he  recover  nothing  for  the  work  already  done,  but  he  is 
liable  to  the  employer  for  money  advanc^  upon  the  contract  and  for  damages 
for  its  nonperformance. 

{I— Same— Destruction  of  Property— -Measure  of  Damages. 

Where  the  sole  limitation  on  the  absolute  character  of  the  building  contract 
was  that  if  its  completion  was  delayed  by  damage  caused  by  fire,  lightning, 
earthquake,  cyclone,  etc.,  the  time  fixed  for  completion  should  be  extended,  and 
•an  unprecedented  storm  destroyed  the  building  before  completion,  the  loss  fell 
on  the  contractors,  who  were  entitled  to  claim  nothing  except  the  difference,  if 
any,  between  what  it  would  cost  the  owner  to  complete  the  work  and  the  entire 
contract  price. 

4.— Same— Pa3rment  as  Work  Progresses— Acceptance. 

Stipulations  for  payment  as  the  work  progresses  do  not  amoimt  to  an  ac- 
ceptance of  the  work  and  payment  pro  tanto,  but  merely  provide  a  method  and 
time  of  payment,  and  such  payments  are  only  advances  on  account  of  the  en- 
tire sum. 

•   Appeal  from  Galveston.    Tried  below  before  Hon.  W.  H.  Stewart. 
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J.  Z.  H.  Scott,  for  appellants.  loi 

id 
0.  E.  Mann,  for  appellee  League.  ,pc 

GILL,  Associate  Justice. — ^In  the  month  of  June,  1900,  S^ia  A.  Bis- 
bey  applied  to  J.  C.  League  to  purchase  lot  No.  12,  in  the  rjeiforthwest 
block  of  outlot  No.  61  according  to  the  Galveston  City  Compa:.  ^%  map 
of  the  city  of  Galveston.  xci 

Bisbey  stated  to  League  that  he  wanted  to  purchase  it  for  the  piii;''D06e 
of  building  a  house  on  it  and  making  it  his  home,  but  that  he  had  then 
only  $300  to  pay  on  same,  but  if  League  would  loan  him  the  money  ta 
build  on  the  lot  he,  Bisbey,  could  get  Bartlett  &  Lucas,  contractors,  to 
put  up  a  suitable  house  for  $1550.  League  and  Bisbey  thereupon 
verbally  agreed  upon  the  matter,  and  in  pursuance  of  such  agreement 
Bisbey,  on  the  21st  of  June,  1900,  entered  into  a  written  contract  with. 
Bartlett  &  Lucas  whereby  Bartlett  &,  Lucas  obligated  themselves  to  erect 
for  Bisbey  on  the  lot  in  question  a  house  of  certain  description  and  di- 
mensions, the  consideration  being  the  sum  of  $1550,  to  be  paid  by  Bisbey 
as  follows:  $515  when  the  foundation  is  completed,  frame  up,  rafters, 
on  and  sheathed;  $515  when  inclosed,  and  $520  when  completed. 

Thereafter,  on  the  23d  of  June,  1900,  League  and  Bisbey  entered  inta 
a  written  contract  by  which  League  agreed  to  sell  to  Bisbey  the  lot 
above  described  for  the  coisideration  of  $850,  and  to  advance  and  loan 
to  Bisbey  the  money  in  installments  which  Bisbey  had  obligated  himself 
to  pay  to  Bartlett  &  Lucas  for  the  construction  of  the  house,  the  under- 
standing being  that  Bartlett  &  Lucas  should  execute  and  deliver  ta 
League  their  bond  to  indemnify  League  against  any  failure  on  th#part 
of  Bisbey  to  have  the  house  completed  according  to  contract  by  the  Ist  of 
October,  1900. 

The  written  contract  between  League  and  Bisbey  for  the  sale  of  the 
lot  stipulated  that  after  Bisbey  had  completed  the  house.  League  was  to 
convey  to  Bisbey  the  lot,  together  with  the  improvements  to  be  erected 
thereon,  upon  Bisbey  paying  to  League  the  sum  of  $2400,  less  the  $300 
paid  in  advance  by  Bisbey,  the  deferred  payments  to  be  made  in  monthly 
installments  of  $25  each  and  interest. 

Bartlett  &  Lucas,  the  contractors,  performed  the  work  for  which  they 
were  to  be  paid  the  first  installment,  and  the  architect  representing  both 
Bisbey  and  Bartlett  &  Lucas  approved  the  $516  first  installment,  and 
same  was  paid  to  them  by  League  at  the  request  of  Bisbey.  By  morning 
of  September  8,  1900,  the  contractors  had  performed  the  work  for  which 
they  were  to  receive  the  second  payment  of  $515,  and  the  architect  sa 
certified,  but  before  same  was  presented  for  payment  the  storm  which 
occurred  on  the  last  named  date  totally  destroyed  and  swept  entirely 
away  the  unfinished  house.  Bisbey  and  League  each  refused  to  pay  the 
$515  due  on  that  date,  and  Bartlett  &  Lucas  brought  this  suit  against 
them,  setting  up  the  facts,  prayed  for  judgment  against  both  Bisbey  and 
League  for  the  amount  of  the  installment,  and  for  the  establishment  and 
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foreclosure  of  a  builder's  and  furnisher's  lien  upon  the  lot  as  against 
both  Bisbey  and  League.  Certain  parties  who  had  furnished  material 
and  work  which  went  into  the  construction  of  the  destroyed  structure, 
and  whose  claims  had  not  been  paid^  were  also  made  parties  defendant, 
and  answering  they  pleaded  their  claims  and  prayed  for  judgment 
against  Bartlett  &  Lucas  and  for  the  establishment  and  foreclosure  of 
laI)orers'  and  materialmen's  liens  on  the  lot  both  as  against  Bisbey  and 
League.  It  is  not  necessary  for  the  purposes  of  this  opinion  that  we 
should  name  the  various  defendants  above  referred  to,  or  to  indicate  the 
amounts  of  their  respective  claims. 

Bisbey,  pleading  over  against  his  codefendant  League,  prayed  judg- 
ment for  the  $300  which  was  paid  by  him  on  his  contract  of  purchase 
of  tiie  lot. 

League  defended  on  the  groimd  that  he  had  done  no  more  than  loan 
Bisbey  the  money  for  the  construction  of  the  house,  and  reserved  the 
right  to  pay  it  over  as  the  work  progressed  only  as  a  means  of  more  fully 
securing  him  against  loss,  and  that  none  of  the  parties  were  entitled  to 
liens  on  the  lot,  because  the  title  remained  in  him,  and  a  lien  could  not 
be  fixed  on  his  lot  for  work  done  for  Bisbey  without  his  (League's)  con- 
sent, which  had  not  been  given.  He  also  resisted  Bisbey's  claim  for  the 
recovery  of  the  $300  cash  paid  on  the  purchase  of  the  lot. 

A  trial  was  had  before  the  court  without  a  jury  and  resulted  in  a  judg- 
ment in  favor  of  Bartlett  &  Lucas  against  Bisbey  for  the  amount  sued 
for,  and  in  favor  of  the  materialmen  and  laborers  against  Bartlett  & 
Lucas  for  the  respective  amounts  claimed  by  them.  The  liens  asserted 
against  the  lot  were  denied,  and  judgment  generally  was  rendered  in 
favor  of  League.  Prom  this  judgment  Bartlett  &  Lucas  and  their  sub- 
contractors, materialmen,  and  laborers  have  appealed.  Bisbey  has  not 
appealed.  There  is  no  statement  of  facts  in  the  record,  and  the  facts 
above  found  are  taken  from  the  findings  of  fact  prepared  and  filed  by 
the  trial  court. 

Appellants,  Bartlett  &  Lucas,  sought  to  hold  League  personally  on  the 
bnilding  contract  on  the  ground  that  League  was  in  effect  a  party  thereto, 
was  the  real  beneficiary  therein,  the  improvements  being  placed  by  his 
consent  and  authority  upon  land  belonging  to  him.  It  is  also  contended 
that  this  more  certainly  appears  from  the  fact  that  he  required  the  build- 
ers to  execute  to  him  an  indemnity  bond  conditioned  for  the  faithful 
performance  of  their  contract  with  Bisbey  within  the  time  prescribed 
therein,  and  that  in  the  body  of  the  bond  it  is  stipulated  that  League 
shall  pay  the  three  installments  as  they  become  due  under  the  builder's 
contract.  Neither  the  contract  of  Bartlett  &  Lucas  with  Bisbey  nor  the 
bond  executed  by  them  to  League  nor  the  contract  between  League  and 
Bisbey  for  the  purchase  of  the  land  is  set  out  in  the  findings  of  the  court, 
but  only  the  substance  of  those  instruments  is  disclosed.  Copies  of 
each  of  the  three  instruments  are  appended  as  exhibits  to  the  petition 
of  Bartlett  &  Lucas.  While  it  appears  from  the  petition  itself  that  they 
undertook  for  the  sum  named  to  furnish  all  labor  and  materials  except 
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for  plumbing  and  gas  fittings  and  to  complete  the  house  according  to 
plans  and  specifications,  it  appears  both  from  the  petition  and  the  find- 
ings of  the  court  that  the  house  was  never  in  fact  finished,  and  that 
nothing  was  done  toward  the  construction  thereof  after  the  storm. 

Plaintiffs  sought  to  avoid  the  force  of  the  fact  that  the  contract  had 
not  been  fully  performed  by  them,  by  allegation  and  proof  that  the  un- 
completed work  had  been  destroyed  by  an  unprecedented  storm  and  its 
completion  rendered  impossible.  Appellee  urges  here  that  the  excuse  is 
not  sufficient  under  the  facts,  and  insists  for  that  reason  and  under  the 
imdisputed  facts  that  the  judgment  as  to  League  should  be  affirmed. 

It  seems  to  be  well  settled  that  where  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good  if 
he  may,  notwithstanding  inevitable  accidents,  because  he  might,  if  he 
chose,  have  provided  against  it  in  his  contract.  So,  one  contracting  to 
furnish  labor  and  material  and  construct  an  entire  work  is  not  excused 
from  the  performance  of  the  contract  by  the  destruction  of  the  work, 
whether  from  his  own  negligence  or  unavoidable  accident,  and  not  only 
can  he  recover  nothing  for  the  work  already  done,  but  is  liable  to  the 
employer  for  money  advanced  upon  the  contract  and  for  damages  for  its 
nonperformance.  29  Enc.  of  Law,  old  ed.,  p.  906 ;  Devlin  v.  Weis,  67 
Texas,  510;  School  Trustees  v.  Burnett,  27  N.  J.  L.,  613;  Dermott  v. 
Jones,  2  Wall.,  1;  Stees  v.  Leonard,  20  Minn.,  494;  Lawson  on  Con., 
pp.  460,  461;  Bish.  on  Con.,  sec.  690;  Logging  Co.  v.  Robson,  69  Fed. 
Rep.,  773;  Adams  v.  Nichols,  31  Am.  Dec.,  137. 

In  cases,  however,  where  one  undertakes  without  qualification  to  do 
an  entire  job,  but  the  work  to  be  done  is  in  the  nature  of  repairs  on  or 
addition  to  a  thing  already  in  existence,  and  the  thing  to  be  repaired 
or  added  to  is  destroyed  before  the  completion  of  the  work,  the  rule 
above  stated  is  not  applied.  Not  on  the  ground  that  even  in  such  a 
case  he  may  not  bind  himself  absolutely,  but  on  the  ground  that  from 
the  nature  of  the  contract  and  the  work  to  be  done  it  may  fairly  be  in- 
ferred that  the  contracting  parties  contemplated  the  continued  existence 
of  the  thing  to  b^  repaired.  29  Enc.  of  Law,  old  ed.,  p.  908 ;  Devlin  v. 
Weis,  supra;  Lawson  on  Con.,  supra;  Angers  v.  Scully,  67  N.  E.  Rep., 
674. 

Bearing  in  mind  these  rules  of  law,  let  us  determine  in  the  case  before 
us  whether  the  contractors  bound  themselves  without  reservation  to  fur- 
nish all  labor  and  material  and  complete  and  turn  over  to  the  owner 
the  building  they  undertook  to  construct.  It  is  clear  that  the  contract 
does  not  come  within  the  category  of  contracts  to  repair,  and  therefore 
the  effects  of  the  storm  did  not  render  the  performance  of  the  contract 
impossible. 

The  contract  declared  on  in  this  case  (a  copy  of  which  is  appended 
to  the  petition  as  an  exhibit)  contains  this  sole  limitation  on  its  other- 
wise absolute  nature  both  as  to  time  and  substance:  "That  if  the  com- 
pletion of  the  work  is  delayed  by  the  acts  of  the  owner  or  by  damage 
which  may  happen  by  fire,  lightning,  earthquake,  cyclone,  or  by  the 
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abandonment  of  the  work  by  the  employes  of  the  contractors  through  no 
fault  of  theirs,  then  the  time  fixed  for  the  completion  of  the  work  shall 
be  extended  for  a  period  equivalent  to  the  time  thus  lost,"  etc.  It  thus 
appears  that  the  contractors  stipulated  what  they  might  claim  for  them- 
selves in  the  very  event  which  happened.  So,  if  it  be  conceded  that 
League  would  be  liable  if  any  liability  at  all  was  shown,  we  think  it 
follows  inevitably  that  the  loss  occasioned  by  the  storm  must  be  borne 
by  the  contractors.  In  this  view  we  are  fully  sustained  by  the  authori- 
ties cited,  and  indeed  by  the  great  weight  of  authority  to  which  we  have 
had  access.  It  may  be  contended,  however,  that  the  rule  of  liability  here 
adopted  is  inapplicable  because  of  the  stipulation  that  certain  payments 
should  be  made  as  the  work  progressed.  This  view  has  not  escaped  our 
attention,  but  we  are  imable  to  see  in  what  respect  this  provision  affects 
the  entirety  of  the  undertaking.  If  the  contractors  had  abandoned  the 
work  when  the  second  installment  became  due,  the  owner  would  have 
had  the  right  to  procure  the  completion  of  the  work.  If,  because  the 
contract  price  was  too  low,  or  if  for  any  other  reason  it  cost  as  much 
as  the  full  contract  price  to  complete  it,  the  owner  could  recover  back 
from  the  contractors  the  sums  already  paid  them.  Or  if  nothing  had 
been  paid  the  contractor  for  the  work  already  done,  and  the  owner  is 
compelled  to  complete  the  work,  the  contractor  can  not  recover  the  value 
of  the  part  of  the  work  done  by  him.  The  measure  of  his  compensation 
would  be  the  difference  between  what  it  cost  the  owner  to  complete  the 
work  and  the  entire  contract  price.  On  this  theory  it  has  been  decided 
that  stipulations  for  payment  as  the  work  progresses  do  not  amount  to 
an  acceptance  of  the  work  and  pa3rment  pro  tanto,  but  amount  to  no 
more  than  providing  a  method  and  time  of  payment,  its  most  ordinary 
pnrpose  being  to  enable  the  contractor  to  pay  for  his  labor  and  material 
and  thus  speed  the  work.  The  payments  are  mere  advances  on  account 
of  the  entire  sum.  Butterfield  v.  Byom,  27  N.  E.  Bep.,  667;  School 
Trustees  v.  Burnett,  27  N.  J.  L.,  272. 

We  are  of  opinion,  therefore,  that,  conceding  that  League  would  have 
been  personally  liable  had  the  contract  been  discharged,  and  that  the 
contractors  would  have  been  entitled  to  a  lien  on  the  lot,  yet  because 
the  contract  was  not  fulfilled,  and  nothing  has  been  shown,  legally  suf- 
ficient to  excuse  its  nonperformance,  no  liability  on  the  part  of  League 
has  been  shown.  The  claims  of  the  subcontractors,  materialmen  and 
laborers  under  plaintiffs,  having  no  higher  basis  than  the  rights  of  plain- 
tiffs themselves,  must  likewise  fail. 

For  the  reasons  given  we  think  the  judgment  of  the  trial  court  should 
be  aflSrmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


J 
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Peter  Jecker  v.  S.  C.  Phttides. 
Decided  December  6,  1001. 

1.— Jadgment— -Plea  to  Jarisdiction— Res  Adjadicata. 

An  order  of  court  reciting  that  a  plea  to  the  jurisdiction  came  on  to  be 
heard,  'Svhich  was  sustained,  and  the  case  dismissed,  to  which  plaintiff  excepted 
and  gave  notice  of  appeal,  and  plaintiff  having  withdrawn  his  notice  of  appeal, 
leave  is  granted  him  to  amend  his  petition,  and  cause  ordered  continued  upon 
motion  of  plaintiff,"  is  an  order  of  continuance,  and  not  such  a  final  judgment  of 
dismissal  as  will  sustain  a  plea  of  res  adjudicata,  plaintiff  having  subsequently 
and  in  accordance  with  the  order  amended  his  pleading  so  as  to  show  an  amount 
within  the  jurisdiction  of  the  court. 

9.— Same— Effect  of  DiamissaL 

Even  if  it  had  been  a  judgment  of  dismissal,  it  would  not  be  such  an  ad- 
judication on  the  merits  as  would  bar  a  new  suit,  or  prevent  plaintiff  from 
amending. 

8. — Same— Lien  Beyond  Jarisdiction— ^Judgment  foi^  Debt. 

Where  the  action  is  to  recover  a  sum  within  the  jurisdiction  of  the  court,  it 
should  not  be  dismissed  because  plaintiff  seeks  also  to  foreclose  a  lien  on  prop- 
erty valued  at  an  amount  in  excess  to  the  jurisdiction,  but  the  case  should  be 
retained  and  tried  on  the  issue  of  debt. 

Appeal  from  the  County  Court  of  Victoria.  Tried  below  before  Hon. 
Ben  W.  Fly. 

F.  C.  Burkhart,  for  appellant. 

Fly  £  Hill,  for  appellee. 

GABEETT,  Chief  Justice. — ^The  appellant  brought  this  suit  against 
the  appellee  in  the  County  Court  of  Victoria  County  for  the  recovery  of 
the  sum  of  $298.83^  as  the  balance  due  on  the  purchase  price  of  a  stock 
of  goods,  services  rendered,  and  money  advanced,  and  to  foreclose  a  lien 
on  the  goods  for  the  alleged  balance.  His  original  petition  was  filed 
December  15,  1900,  and  in  it  he  alleged  the  value  of  the  goods  to  be 
$1026.  On  January  11,  1901,  the  appellee  filed  an  answer  to  the  peti- 
tion, and  among  other  matters  of  defense  demurred  to  the  jurisdiction  of 
the  court  to  try  the  case  because  the  property  upon  which  the  lien  was 
sought  to  be  foreclosed  was  valued  at  more  than  $1000,  and  asked  that 
it  be  dismissed  for  the  want  of  jurisdiction.  On  January  12,  1901,  upon 
a  hearing  the  court  sustained  the  demurrer  to  the  jurisdiction  and  dis- 
missed the  case.  Appellant  excepted  to  the  ruling  of  the  court  and 
gave  notice  of  appeal,  but  on  the  same  day  in  open  court  withdrew  his 
notice  of  appeal,  and  asked  leave  to  amend  his  petition,  which  was 
granted  by  the  court,  and  the  cause  was  continued.  The  order  of  the 
court  was  entered  upon  the  minutes  as  follows: 

"Saturday,  January  12,  1901.  This  day  coming  on  to  be  heard  the 
plea  to  the  jurisdiction  of  the  County  Court  filed  by  the  defendant, 
which  having  been  heard  and  considered  by  the  court,  was  sustained  and 
the  case  dismissed,  to  which  plaintiff  excepted  and  gave  notice  of  ap- 


1901.]  G.  H.  &  S.  A.  Ey.  Co.  v.  Reitz.  411 

peal,  and  plaintifE  having  withdrawn  his  notice  of  appeal,  leave  i» 
granted  him  to  amend  his  first  original  petition,  and  cause  ordered  con- 
tinued upon  motion  of  plaintiff/^ 

On  April  1,  1901,  the  appellant  filed  an  amended  petition  in  which 
the  value  of  ihe  goods  was  laid  at  $500.  In  reply  the  appellee  pleaded 
in  bar  the  judgment  of  the  court  rendered  January  12,  1901,  and  also 
that  the  goods  were  worth  more  than  $1000,  and  that  the  allegation  that 
they  were  of  the  value  of  $500  was  fraudulently  made  for  the  purpose 
of  conferring  jurisdiction  on  the  court.  Appellant  excepted  to  so  much 
of  this  plea  as  set  up  the  former  judgment  as  res  adjudicata.  The  court 
overruled  the  exception,  and  having  heard  evidence  as  to  the  value  of 
the  goods,  sustained  the  plea  of  res  adjudicata,  and  found  also  that  the 
goods  were  of  more  value  than  $1000,  and  dismissed  the  cause. 

We  are  of  the  opinion  that  the  judgment  of  January  12,  1901,  was 
not  a  final  judgment  of  dismissal.  It  was  nothing  more  than  a  history 
of  the  proceedings  and  an  order  of  continuance.  Even  if  it  had  been,, 
it  was  not  an  adjudication  of  the  merits  of  the  controversy,  and  there 
was  nothing  to  prevent  the  appellant  from  bringing  another  suit;  and 
his  amendment  would  have  been  in  effect  a  new  suit,  only  subjecting 
him  to  costs  up  to  time  of  the  filing  of  the  same.  The  judgment  of  the 
court  can  not  be  sustained  on  the  ground  that  the  trial  judge  found  that 
tiie  allegation  of  value  was  fraudulently  made  for  the  purpose  of  con- 
ferring jurisdiction,  because  it  related  only  to  the  value  of  the  gooda 
upon  which  a  lien  was  sought  to  be  foreclosed,  and  it  having  been  found 
that  the  court  did  not  have  jurisdiction  to  try  the  question  of  a  lien, 
yet  the  amoimt  being  sued  for  being  within  the  jurisdiction  of  the  court, 
the  court  should  have  retained  jurisdiction  of  the  case  and  tried  the 
issue  as  to  the  alleged  debt.  The  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Galvestok,  Habrisbuko  &  San  Aktonio  Railway  Company  v. 

Anton  Reitz. 

Decided  December  11,  1901. 

1.— Railroadft— KUling  Live  Stock— Fenced  Rigl^t  of  Way— Oxdinary  Care. 

Where  a  railroad  company  fences  its  right  of  way  it  is  liable  only  for 
injuries  resulting  from  want  of  ordinary  care  in  the  operation  of  its  trains,  or 
in  failing  to  keep  its  fences  in  repair.    Rev.  Stats.,  art.  4528. 

1— Same — Gap  in  Fence. 

Where  the  evidence  showed  that  the  railroad  company  had  fenced  its  right 
of  way,  and  that  there  was  a  gap  in  the  fence  through  which  plaintiff's  cattle 
came  upon  the  right  of  way,  and  were  killed  by  the  train,  it  was  error  to  hold 
that  absolute  liability  of  the  company  was  shown,  and  to  reject  testimony  tend- 
ing to  show  ordinary  care  in  keeping  the  fence  in  repair. 

3.— Practice  on  Appeal— Exceptions  to  Findings  Below. 

Where  an  action  against  a  railway  company  for  killing  live  stock  was  tried 
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l>efore  the  court  alone,  and  the  court  erroneously  rejected  evdence  showing  dili- 
gence on  defendant's  part  in  maintaining  the  fence  along  its  right  of  way,  and 
found  as  a  fact  that  the  was  no  negligence  in  the  operation  of  defendant's  train, 
and  such  finding  was  not  excepted  to  by  plaintiff,  and  he  filed  no  cross-assign- 
ment of  error  attacking  such  findings  as  unsupported  by  the  evidence,  he  was  not 
entitled  on  appeal  to  urge  that  such  ruling  was  harmless  on  the  groimd  that  the 
uncontradicted  evidence  showed  that  defendant  was  negligent  in  operating  the 
train. 

Appeal  from  the  County  Court  of  Colorado.  Tried  below  before  Hon. 
J.  J.  Mansfield. 

Foard  J  Thompson  £  Townsend  and  A.  L.  Jackson,  for  appellant. 

J.  R.  Wooten  and  AdJcins  &  Oreen,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^Appellee  brought  this  suit  to 
recover  of  appellant  the  value  of  a  riiare  owned  by  appellee  and  alleged 
to  have  been  killed  by  the  negligence  of  appellant.  The  court  below 
filed  the  following  conclusions  of  fact  and  law,  which  contain  a  sufficient 
statement  of  the  facts  bearing  upon  the  points  raised  on  this  appeal  and 
decided  in  this  opinion. 

"Conclusions  of  Fact. — ^About  November  1,  1900,  at  a  point  on  de- 
fendant's railroad  opposite  a  negro  church  in  Colorado  County,  Texas, 
there  was  a  gap  in  defendant's  right  of  way  fence.  This  gap  had  been 
used  by  negroes  and  other  tenants  of  nearby  farms.  It  had  not  been 
made  by  plaintiff.  The  animals  were  being  pastured  for  plaintiff  by 
one  Burttschell,  who  had  charge  of  them  and  of  the  field  where  the  break 
in  the  fence  occurred.  Through  this  gap  plaintiff's  animals  got  upon 
defendant's  right  of  way,  and  were  killed  by  defendant's  train.  The 
animals  were  worth  $150.  There  was  no  attempt  on  the  part  of  plaintiff 
to  show  negligence  in  handling  of  the  train  in  the  striking  of  the  animals. 

"Conclusions  of  Law. — The  existence  of  the  gap  in  the  fence  and  the 
fact  that  plaintiff's  animals  got  through  it  upon  the  railway  and  were 
killed,  fixes  liability  under  the  statute.  Diligence  upon  the  part  of  the 
railway  company  in  maintaining  its  fence  at  that  point  is  immaterial, 
and  testimony  offered  by  defendant  to  show  diligence  and  watchfulness 
in  maintaining  its  fence  was  rejected  and  not  considered.  From  the 
foregoing  I  conclude  the  defendant's  liability  is  absolute  under  the  stat- 
ute, and  render  judgment  in  plaintiff's  favor  for  $150." 

Appellant's  first  and  second  assignments  present  the  only  question  in- 
volved in  this  appeal,  and  may  be  considered  together,  said  assignments 
being  as  follows:  "The  trial  court  committed  reversible  error  in  re- 
jecting, excluding,  and  not  admitting  the  testimony  of  the  witnesses, 
Weigel  and  Bracy  (see  bill  of  exceptions  filed  April  19,  1901),  tending 
to  show  active  diligence  on  the  part  of  defendant  in  maintaining  and 
keeping  its  fence  in  repair,  and  that  it  was  in  repair  the  day  before  the 
injury.    The  defendant's  liability  under  the  statute  was  fully  met  and 


1901.]  G.  H.  &  S.  A.  Ey.  Co.  v.  Reitz.  413 

discharged  by  fencing  the  road,  and  thereafter  using  reasonable  care  to 
keep  the  fence  up. 

"The  court  committed  reversible  error  in  finding  and  concluding  in 
his  conclusions  of  law,  filed  18th  of  April,  1901,  that  the  defendant  be- 
came absolutely  liable  for  the  killing  of  plaintiff's  animals  on  plaintiff 
showing  only  the  fact  that  there  was  a  gap  in  defendant's  fence;  that 
plaintiff's  animals  entered  through  such  gap  upon  defendant's  right  of 
way  and  track,  and  were  killed  by  defendant's  train ;  and  in  holding,  in 
the  same  connection,  that  diligence  upon  the  part  of  defendant  to  main- 
tain its  fence  in  good  repair  was  immaterial  and  not  to  be  considered.'' 

We  think  these  assignments  should  be  sustained.  Our  statute  fixing 
the  liability  of  railroad  companies  for  the  value  of  all  stock  killed  by 
the  locomotives  and  cars  of  such  companies  in  running  over  their  re- 
spective roads  provides:  "If  the  railroad  company  fence  in  their  road 
they  shall  only  be  liable  for  injury  resulting  from  want  of  ordinary 
care."  Eev.  Stats.,  art.  4538.  While  there  is  force  in  the  contention 
that  this  statute  contemplates  that  the  liability  of  the  railroad  shall  de- 
pend  upon  the  question  of  negligence  only  when  the  road  is  actually  in- 
closed by  a  suflBcient  fence  at  the  time  of  the  injury,  and  that  the  expres- 
sion "want  of  ordinary  care,"  used  in  the  statute,  is  intended  to  apply 
only  to  want  of  such  care  in  the  operation  of  trains,  our  courts  have  not 
60  construed  the  statute. 

It  seems  to  us  settled  that  after  a  railroad  company  has  once  erected 
fences  along  its  right  of  way  as  required  by  law  it  is  only  liable  under 
the  statute  for  stock  killed  or  injured  by  it  when  such  injury  results 
from  a  want  of  ordinary  care  in  the  operation  of  its  trains  or  in  failing- 
to  keep  its  fences  in  repair.  Railway  v.  Cash,  8  Texas  Civ.  App.,  569  ; 
Railway  v.  Bobinson,  17  Texas  Civ.  App.,  400. 

Appellee  does  not  contend  that  the  law  is  otherwise  than  above  stated, 
but  insists  that  the  uncontradicted  evidence  in  the  case  shows  that  the 
employes  of  appellant  were  guilty  of  negligonce  in  operating  the  train 
which  killed  the  animal  in  question,  and  the  error  of  the  trial  court  in 
excluding  the  proffered  evidence  of  appellant  and  in  holding  the  liability 
of  appellant  absolute  was  harmless,  since  no  other  judgment  than  one  in 
favor  of  appellee  could  have  been  rendered  under  the  facts  in  the  case. 
It  is  a  sufficient  answer  to  this  argument  to  say  that  the  trial  court  found 
as  a  fact  that  there  was  no  negligence  in  the  operation  of  the  train.  This 
finding  was  not  e3;cepted  to  by  the  appellee,  and  there  is  no  crosis-assign- 
ment  attacking  such  finding  as  being  unsupported  by  the  evidence.  Such 
being  the  state  of  the  record,  we  are  not  authorized  to  pass  upon  the 
question  as  to  whether  such  finding  is  sustained  by  the  evidence. 

For  the  error  in  refusing  to  admit  the  evidence  offered  by  appellant, 
and  in  holding  that  the  liability  of  appellant  under  the  facts  of  this  case 
was  absolute,  the  judgment  of  the  court  below  will  be  reversed  and  this 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Bailway  Company  v.  John  W.  Gee. 

Decided  December  19,  1901. 

1.— Penonal  Iiijiirie»— Evidence— Damageft— Earning  Capacity. 

In  an  action  for  personal  injuries  evidence  that  plaintiff  had  been  superin- 
tendent of  a  farm  some  five  years  before,  at  a  salary  of  $700  per  year,  and  that 
such  positions  usually  paid  $700  to  $900,  was  inadmissible,  as  being  too  remote, 
where  it  was  not  shown  that  plaintiff  had  in  view  or  prospect  such  a  position  on 
leaving  the  one  he  then  held,  paying  $36  per  month,  and  which  he  would  lose  at 
the  end  of  that  month. 

-8.— Trial— Reading  Deciaiona  to  Jury— Argnment  of  ConnseL 

In  an  action  of  damages  for  personal  injuries  it  was  reversible  error  for  the 
•court  to  allow  counsel  for  plaintiff,  over  objection,  to  read  to  the  court  on  the 
trial  and  in  the  hearing  of  the  jury,  cases  not  bearing  on  any  question  of  law 
involved  in  the  trial,  but  very  similar  to  the  one  at  bar  as  to  the  circumstances 
of  the  accident  and  the  character  of  the  injury,  and  afterwards  to  comment  to 
the  jury  on  the  fact  that  in  the  case  involving  like  circumstances  the  plaintiff 
was  held  on  appeal  to  have  been  without  negligence,  and  in  the  one  presenting 
similar  injuries  a  verdict  allowing  substantial  damages  had  been  approved. 

Appeal  from  Brazos.    Tried  below  before  Hon.  J.  C.  Scott. 

Baker,  Botts,  Baker  &  Lovett  and  Frank  Andrews,  for  appellant. 

Sam  R.  Henderson,  V.  B.  Hudson,  and  Lamar  Bethea,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee  to  re- 
-cover  damages  for  personal  injuries  alleged  to  have  been  sustained  by 
him  as  a  result  of  the  negligence  of  appellant.  The  answer  of  appellant^ 
After  a  general  denial,  presented  the  defense  of  contributory  negligence. 
A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
^1000,  and  the  cause  is  before  us  for  revision  on  the  appeal  of  the  rail- 
road company. 

Appellee  was  the  only  witness  who  testified  to  the  circumstances  of 
the  alleged  accident,  and  according  to  his  testimony  it  occurred  sub- 
stantially as  follows :  A  little  after  dark  on  the  day  of  the  accident  he 
had  started  to  the  postofEce  in  the  town  of  Bryan,  and  in  going  it  was 
necessary  for  him  to  cross  appellant's  track  at  a  street  crossing.  Just 
as  he  got  to  the  track  one  of  appellant's  freight  trains  was  passing,  and 
he  stopped  and  stood  within  a  few  feet  of  it,  intending  to  cross  when  it 
passed.  While  so  doing  he  was  looking  toward  the  Engine,  which  had 
passed  the  point  where  he  was,  his  attention  being  attracted  to  the  sparks 
ivhich  were  being  emitted.  He  turned  his  head  to  look  toward  the  rear 
of  the  passing  train  and  at  that  instant,  and  before  he  could  do  more 
ihan  assume  a  stooping  posture,  he  was  struck  by  a  piece  of  timber  pro- 
jecting from  a  loaded  flat  car,  whereby  he  was  knocked  down  and  ren- 
dered unconscious  for  a  few  minutes.  The  injuries  he  claimed  to  have 
■sustained  consisted  of  bruises  on  the  hip,  back,  and  head,  and  a  rupture 
in  the  groin.     He  had  prior  thereto  sustained  a  rupture  in  the  other 
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groin  and  was  then  wearing  a  single  truss.  He  claimed  to  have 
been  confined  to  his  bed  for  about  three  weeks,  to  have  suffered  much 
pain,  and  as  a  result  of  the  rupture  was  partially  disabled  from  work. 

The  evidence  was  conflicting  as  to  whether  any  piece  of  timber  was 
extending  from  the  side  of  the  car,  and  also  presented  the  issue  of  con- 
tributory negligence  on  his  part  in  standing  too  near  the  train  without 
keeping  a  lookout  toward  the  rear  end  of  the  train.  In  view  of  the  re- 
sult of  this  appeal  we  deem  it  unnecessary  to  set  out  the  facts  more  fully, 
and  we  will  notice  only  two  of  the  several  assignments  of  error.  By  the 
third  assignment  appellant  complains  of  the  action  of  the  trial  court  in 
permitting  plaintiff  to  testify  that  about  five  years  prior  to  the  injury 
he  was  superintendent  of  a  farm  at  a  salary  of  $700  per  year,  and  that 
such  positions  paid  from  $700  to  $900  per  year.  At  the  date  of  the  in- 
jury  and  trial  appellee  was  keeper  of  the  jail,  and  had  been  for  five 
years,  at  a  salary  of  $35  per  month.  It  was  shown  that  he  would  lose 
that  position  at  the  end  of  the  month  in  which  the  trial  occurred,  and 
it  was  proper  to  hear  testimony  as  to  what  work  plaintiff  was  fitted  for 
and  the  extent  to  which  he  was  disabled  to  perform  the  work  for  which 
he  was  fitted.  But  since  it  was  not  shown  that  he  had  in  view  or  pros* 
pect  any  such  position  after  his  discharge  as  keeper  of  the  jail,  we  think 
the  fact  that  he  held  such  a  position  five  years  before  was  too  remote  to 
properly  affect  the  amount  of  his  damages  in  this  case.  Bonnett  v. 
Eailway,  89  Texas,  72. 

Appellant  also  complains  because  the  trial  court,  over  objection  duly 
urged,  permitted  appellee's  counsel,  after  argument  began,  to  read  to  the 
court  in  the  presence  and  hearing  of  the  jury  the  opinions  in  the  cases 
of  Railway  v.  Davis,  68  Southwestern  Reporter,  page  698,  and  Railway 
V.  Shafcr,  64  Texas,  641.  The  bill  of  exception  reserved  to  this  action  is 
very  full  and  discloses  the  following :  When  the  evidence  was  closed  and 
appellee's  counsel  was  about  to  begin  his  opening  argument  to  the  jury, 
he  stated  to  the  court  that  the  law  applicable  to  the  case  was  so  plain  and 
simple  he  did  not  deem  it  necessary  to  make  any  suggestions  or  present 
authorities,  but  he  wished  to  present  before  the  court  and  jury  the  Ken- 
tucky case  of  Railway  v.  Davis,  supra,  the  facts  of  which  were  similar 
to  those  in  the  ease  before  the  court.  Appellant  objected  to  the  reading 
of  the  case  to  the  jury,  or  before  the  court  in  the  presence  of  the  jury, 
on  the  ground  that  it  would  tend  to  improperly  influence  them,  and 
could  not  lavrfuUy  constitute  a  part  of  his  argument  to  the  jury.  The 
court  stated  that  counsel  would  not  be  permitted  to  read  the  case  to  the 
jury,  but  he  would  allow  him  to  read  it  to  the  court,  which  was  accord- 
ingly done.  The  case  so  read  in  the  hearing  of  the  jury  had  no  bearing 
on  the  duty  of  the  court  in  charging  the  jury,  but  the  facts  of  the  case 
as  stated  in  the  opinion  showed  that  a  boy,  while  standing  near  a  pass- 
ing train  aijd  looking  toward  the  engine,  was  caught  around  the  neck 
by  an  overhanging  piece  of  iron  swinging  from  one  of  the  moving  cars 
and  was  injured.  The  court  approved  the  verdict  of  the  jury  that  the 
boy  was  not  negligent  in  so  standing,  and  afiBrmed  the  judgment  for 
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$10,000.  Counsel,  after  reading  the  case  to  the  court  in  the  presence 
and  hearing  of  the  jury,  thereafter  in  argument  to  the  jury  referred  to 
the  case  and  called  their  attention  to  the  fact  that  an  appellate  court 
had  held  that  the  boy  who  had  acted  much  as  appellee  had,  was  withont 
negligence  and  ought  to  recover.  Thereafter  and  during  the  course  of 
his  argument  counsel  turned  to  the  court  and  stated  that  he  wished  now 
to  read  the  case  of  Eailway  v.  Shafer,  supra,  which,  over  like  objection 
from  appellant,  was  permitted,  and  the  case  was  read  to  the  judge  in 
the  presence  and  hearing  of  the  jury.  In  the  Shafer  case  the  opinion, 
disclosed  that  the  accident  for  which  Shafer  sued  had  greatly  aggravated 
an  old  hernia  or  rupture  with  which  he  had  theretofore  been  sufferings 
and  a  verdict  for  $1500  was  approved  by  the  Supreme  Court.  After 
reading  the  case  counsel  proceeded  to  comment  on  it  before  the  jury,  and 
referred  to  the  fact  that  in  that  case,  in  which  the  injury  was  in  the 
main  similar  to  this,  the  Supreme  Court  had  approved  a  $1500  verdict.. 
To  all  this  and  to  the  remarks  of  counsel  to  the  jury  appellant  duly  re- 
served his  exceptions.  The  bill  comes  to  us  without  qualification,  and 
so  far  as  appears  the  jury  were  not  advised  by  the  court  to  disregard! 
either  the  remarks  of  counsel  or  the  cases  read. 

Counsel  for  appellee  seek  to  meet  the  assignment  not  by  justifying- 
the  course  as  correct,  but  by  insisting  that  it  was  harmless  error,  and 
that  it  is  not  such  a  case  as  would  authorize  this  court  to  revise  the  dis- 
cretion exercised  by  the  trial  court.  In  support  of  this  contention  they 
cite  the  case  of  Railway  v.  Lamothe,  76  Texas,  219.  That  case,  it  is  true^ 
announces  in  a  general  way  the  rule  for  which  they  contend,  but  in  our 
opinion  is  against  them  when  applied  to  the  facts  before  us.  In  the 
case  cited  counsel,  in  his  opening  argument  to  the  court  on  questions  of 
law,  read  in  the  presence  of  the  jury  two  cases,  one  showing  a  verdict 
for  $10,000  and  the  other  for  $15,000  against  railroad  companies.  The 
court,  speaking  through  Justice  Henry,  in  disposing  of  the  question  said :. 
**We  think  it  must  be  largely  left  for  trial  judges  to  determine  for  them- 
selves what  authorities  and  how  much  of  each  may  be  read  to  them.  If 
in  any  case  it  is  apparent  that  the  purpose  is  to  influence  the  jury  rather 
than  to  inform  the  judge,  the  attempt  should  be  promptly  rebuked  when 
it  occurs.  *  *  *  We  think,  however,  that  before  any  case  should  be 
reversed  for  that  reason,  a  clear  instance  of  an  abuse  of  the  rule  ought 
to  be  presented,  as  well  as  strong  ground  to  believe  that  the  verdict  may 
have  been  improperly  influenced  by  the  course  pursued.  We  do  not  think 
the  record  before  us  presents  such  a  case.*' 

In  the  case  cited  counsel  was  apparently  seeking  to  inform  the  court 
on  matters  of  law  then  under  discussion,  and  incidentally  read  the  part 
of  the  opinion  stating  the  amount  of  the  verdict.  There  was  no  apparent 
purpose  to  influence  the  jury,  and  no  reference  to  the  cases  in  subsequent 
argument.  In  the  case  before  us  counsel  for  appellee  conc^ed  that  he- 
did  not  deem  it  necessary  to  enlighten  the  court  on  any  question  of  law 
involved  in  the  trial.  No  question  was  made  as  to  the  sufficiency  of  the- 
facts  to  authorize  the  court  to  submit  the  cause  to  the  jury.    The  cases. 
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read  could  be  useful  to  the  court  only  on  motion  for  new  trial.  The 
sufficiency  of  the  facts  to  authorize  a  verdict  and  the  amount  of  damages 
to  which  appellee  was  entitled  were  questions  with  which  the  trial  court 
at  that  stage  of  the  pibceedings  had  nothing  to  do.  The  law  forbade  him 
to  comment  on  the  weight  of  the  evidence,  and  had  he  dpne  so,  his  con* 
duct  would  have  resulted  in  a  reversal  of  the  judgment.  Yet  counsel 
for  appellee,  by  reading  the  cases  in  the  presence  of  the  jury,  injected 
into  tiieir  minds  forceful  comments  from  high  courts  on  the  weight  and 
sufficiency  of  like  evidence.  This  was  emphasized  by  subsequent  argu- 
ment in  which  the  jury's  attention  was  especially  called  to  the  force  of 
the  cases  as  bearing  on  the  matter  in  hand.  That  the  cases  were  read 
for  the  benefit  of  the  jury  and  not  the  court  plainly  and  unmistakably 
appears,  and  counsel  went  unrebuked  when  he  called  the  cases  to  the 
attention  of  the  jury  and  sought  thereby  to  influence  their  conclusion. 
Of  all  the  cases  in  tiie  books  we  can  imagine  no  two  more  dangerous  to 
appellant's  rights,  or  which  could  with  less  propriety  have  been  read  in 
their  hearing.  The  striking  similarity  of  the  facts  in  the  one  case  and 
the  injuries  in  the  other  to  the  present  case,  taken  together  with  the 
comments  of  the  appellate  courts  thereon,  rendered  them  peculiarly 

hurtful. 

I. 

There  are  two  means  of  deterring  counsel  from  indulging  in  this  harm- 
ful impropriety.  One  is  the  power  of  the  trial  court  promptly  exercised. 
When  the  trial  court  fails,  it  becomes  the  duty  of  appellate  courts  to 
administer  the  remedy  in  every  proper  case  by  a  reversal  of  the  judg- 
ment thus  obtained.  In  Railway  v.  Wood,  85  Texas,  593,  the  Supreme 
Court,  speaking  through  Chief  Justice  Gaines,  condemns  the  practice, 
and  among  other  forceful  utterances  on  the  subject  uses  the  following 
language:  *'It  was  the  duty  of  the  jury  to  assess  the  damages  of  the 
plaintiff  from  the  evidence  before  them,  and  they  should  not  be  influ- 
enced by  the  action  of  other  juries  in  giving  large  verdicts,  or  by  the 
action  of  this  court  in  sustaining  such  verdicts.  The  object  of  reading 
the  opinions  to  the  jury  was  doubtless  to  swell  the  damages,  and  it  was 
calculated  to  have  that  effect.  We  are  of  opinion  the  court  erred  in  its 
action,  and  that  this  error  is  sufficient  to  cause  a  reversal  of  the  judg- 
ment." 

In  the  case  under  consideration  both  the  liability  of  the  company  and 
the  amount  of  damages  to  which  plaintiff  might  be  entitled  were  issu- 
able facts  to  be  determined  by  the  jury,  and  we  can  hot  say  that  they 
may  not  have  been  affected  by  such  apt  opinions  as  were  read  through 
the  court  to  them.  This  action  of  the  court  in  permitting  the  acts  com- 
plained of  was  error  for  which  the  judgment  should  be  reversed. 

There  is  one  other  matter  which  we  will  notice  in  view  of  another 
trial.  Appellant  contends  that  the  charge  of  the  court  on  the  measure 
of  damages  is  a  comment  on  the  weight  of  evidence.  We  would  not  re- 
serve on  this  ground,  as  we  are  of  opinion  the  construction  placed  by 
appellant  on  that  portion  of  the  charge  is  rather  strained.    But.  as  the 
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charge  is  not  perfectly  clear  on  that  point,  we  suggest  that  it  be  more 
carefully  worded  on  another  trial. 

The  other  assignments  either  present  no  errors  or  only  such  as  are 
not  likely  to  happen  on  another  trial,  so  we  do  not  consider  it  necessary 
to  notice  them  further. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


John  P.  Davidson  v.  Reuben  Chandlee  and  Wife. 

Decided  December  6,  1901. 

l.—Szecutioii— Parol  Evidence— Clerical  Error. 

Parol  eyidence  is  admissible  to  show  a  clerical  error  in  the  return  of  an 
execution,  such  as  a  wrong  recital  of  the  date  of  the  levy. 

it. — Same— Trespass  to  Try  Title. 

Where  in  trespass  to  try  title  the  defense  was  a  purchase  of  the  land  at 
execution  sale  against  the  plaintiff,  it  was  error  to  exclude  the  execution,  which 
was  issued  June  9,  1899,  and  the  sherifiTs  deed  thereunder,  on  the  ground  that 
the  return  recited  that  the  writ  was  issued  and  levy  made  June  1,  1899,  and 
that  the  deed  also  recited  the  levy  as  made  on  that  date,  it  sufSciently  appear- 
ing from  the  execution  and  return  that  the  date  of  levy  entered  on  the  return 
was  a  clerical  ecror,  and  defendant  having  offered  evidence  to  show  the  mistake. 

8.— Trespass  to  Try  Title— Common  Source. 

Where  in  trespass  to  try  title  it  was  agreed  that  plaintiff  was  the  common 
source  of  title  the  burden  was  on  defendant  to  show  that  be  had  acquired  the 
plaintiff's  title. 

Appeal  from  Nacogdoches.    Tried  below  before  Hon.  Tom  C.  Davis. 

Ingraham,  Ratcliff  &  Huston,  for  appellant. 

6AREETT,  Chief  Justice. — ^This  was  an  action  of  tresspass  to  try 
title  brought  by  Reuben  Chandler  and  his  wife,  Patsey  Chandler,  against 
John  P.  Davidson  for  the  recovery  of  fifty  acres  of  land.  The  defense 
pleaded  was  a  purchase  of  the  land  at  execution  sale  against  Reuben 
Chandler.  When  the  cause  came  on  for  trial  the  parties  agreed  that 
Reuben  Chandler  was  common  source  of  title.  Plaintiffs  then  intro- 
duced a  deed  dated  February  8,  1892,  from  Thos.  McCuistion  to  Reuben 
Chandler  for  the  land,  and  no  other  evidence.  The  defendant  introduced 
in  evidence  a  judgment  in  his  favor  against  Reuben  Chandler,  recovered 
May  29,  1899,  for  $37.01,  before  W.  D.  Peevey,  J.  P.  precinct  1,  Nacog- 
doches County,  Texas.  The  defendant  offered  in  evidence  an  execution 
regularly  issued  upon  this  judgment,  June  9,  1899,  together  with  the 
return  thereon  showing  a  levy  upon  the  land  in  controversy  and  the  sale 
thereof  by  the  constable  to  the  defendant.  The  return  recited  that  the 
writ  came  to  hand  on  the  first  day  of  June,  1899,  and  was  executed  on 
the  same  day  by  levying,  etc.    It  showed  due  advertisement  of  sale  for 
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the  first  Tuesday  in  August,  1899,  being  the  first  day  of  said  month. 
He  also  ofEeired  a  deed  from  the  constable  to  himself  for  the  knd  which 
was  regular  except  that  it  raited  that  the  levy,  was  made  June  1,  1899. 
Plaintiff  objected  to  the  admission  of  the  execution  and  deed  in  evidence, 
because  it  appeared  that  the  execution  was  issued  June  9,  1899,  and  the 
return  of  the  oflBcer  showed  that  the  levy  was  made  June  1,  1899.  The 
defendant  offered  to  show  by  the  evidence  of  F.  D.  Huston  that,  as  Bt- 
tomey  for  Davidson,  he  wrote  the  return  on  the  execution/  and  that 
June  1, 1899,  should  have  been  July  1,  1899,  and  that' June  was  a  cleri- 
cal error  and  should  have  read  July.  But  the  court  "refused  to'  hear  the 
testimony  of  Huston,  sustained  the  objection  and  excluded  the  execution 
and  deed,  and  rendered  judgment  in  favor  of  the  plaintiffs  for  the  re- 
covery of  the  land. 

The  court  erred  in  excluding  the  execution  and  deed  offered  in  evi- 
dence by  the  defendant.  It  sufficiently  appeared  from  the  execution  and 
return  that  the  date  of  levy  entered  on  the  return  was  a  clerical  error. 
There  was  a  valid  levy,  advertisement,  and  sale,  and  a  clerical  error  in 
the  return  will  not  vitiate  the  sale.  It  was  not  even  an  irregularity  for 
which  the  sale  inight  have  been  set  aside  in  a  direct  proceeding  for  that 
purpose,  and  it  is  well  settled  that  the  question  of  irregularity  or  error 
in  lie  execution  or  proceeding  imder  it  by  the  sheriff  can  never  be  dis- 
cussed collaterally  in  any  other  suit.  Bogges  v.  Howard,  40  Texas,  158. 
The  title  of  the  purchaser  does  not  rest  upon  the  entry  of  the  levy.  All 
that  he  is  required  to  do  is  to  show  a  valid  judgment,  execution,  and  sale. 
Coffee  V.  Silvan,  15  Texas,  354;  Riddle  y.  Bush,  27  Texas,'  677;  Holmes 
V.  Buckner,  67  Texas,  110.  Parol  evidence  was  admissible  to  show  the 
clerical  error  in  the  return.  Holmes  v.  Buckner,  supra.  We  do  not  think 
there  can  be  anything  in  the  contention  that,  having  admitted  that  he 
was  common  source  of  title,  it  devolved  on  plaintiff  to  show  that  he  had 
a  better  title  than  the  defendant.  The  effect  of  the  agreement  was  an 
admission  by  the  defendant  that  the  title  had  been  vested  in  the  plaintiff, 
and  by  the  plaintiff  only  that  the  defendant  was  claiming  title  from  him. 
Plaintiffs  might  have  rested  on  the  agreement  alone  which  would  have  re- 
quired defendant  to  show  that  he  had  acquired  the  plaintiffs'  title.  For 
the  errors  indicated  the  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Railway  Company  v. 
Mebcy  Johnson  et  al. 

Decided  December  9,  1901. 

1.— ETidence — Hearsay— Contents  of  Insurance  Policy. 

Upon  an  issue  as  to  whether  the  deceased,  plaintiff's  husband,  contributed 
anything  to  her  support  for  some  years  prior  to  his  death,  it  was  error  to  al- 
low plamtiff  to  testify  that  he  had  taken  out  several  accident  policies  in  her 
favor,  but  that  she  did  not  remember  when,  nor  their  contents,  her  knowledge 
of  such  contents  bein^  derived  from  hearing  them  read  by  a  friend;  nor  could  an 
accident  policy  in  plamtiff's  favor,  shown  her  while  she  was  testifying  and  which 
she  stated  to  be  just  like  the  other  one,  be  given,  in  evidence  to  prove  the  con- 
tents of  the  other  policies  which  had  been  lost. 

8.— Action  for  Death— Measure  of  Damagea— Value  of  Life  of  Deceased. 

A  charge  in  an  action  for  the  death  of  plaintiff's  husband  instructing  that 
the  measure  of  damages  was  the  money  value  of  the  life  of  the  deceased,  was 
clearly  erroneous  and  calculated  to  mislead  the  jury,  although  the  court  evi- 
dently intended  to  say  the  money  value  to  the  plaintiffs  of  the  life  of  the 
deceased. 

Appeal  from  Harris.    Tried  below  before  Hon.  W.  H.  Wilson. 

Baker,  Botts,  Baker  &  Lovett  and  Frank  Andrews,  for  appellant 

Stanley  Thompson,  0.  T.  Holt,  and  L.  B.  Moody,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
appellees  to  recover  damages  for  the  death  of  Charles  Johnson,  deceased, 
alleged  to  have  been  caused  by  the  negligence  of  appellant.  The  cause 
was  tried  by.  a  jury  in  the  court  below,  and  appellees  obtained  a  verdict 
and  judgment  for  the  sum  of  $2000.  We  shall  notice  only  two  of  the 
various  assignments  of  error  contained  in  appellant's  brief.  The  third 
assignment  of  error  is  as  follows : 

"The  court  erred  in  permitting  the  plaintiff,  Mercy  Johnson,  while 
testifying  in  her  behalf,  to  testify  as  to  the  existence  of  accident  policies 
taken  out  by  the  deceased  in  favor  of  the  witness  prior  to  his  death,  and 
to  state  the  contents  of  said  policies ;  and  erred  in  permitting  the  plain- 
tiff to  offer  in  evidence  an  accident  policy  in  her  favor  issued  August, 
1896 ;  and  erred  in  permitting  the  plaintiff  to  offer  said  policy  in  evi- 
dence for  the  purpose  of  proving  the  contents  of  her  policies,  all  of 
which  were  admitted  over  the  objections  of  the  defendant,  first,  that  her 
testimony  as  to  the  said  policy  was  not  the  best  evidence,  and  that  the 
same  were  shown  to  be  in  writing,  and  that  the  writing  should  be  pro- 
duced; second,  that  the  loss  thereof  had  not  been  sufficiently  accounted 
for;  third,  that  the  plaintiff  showed  that  she  had  no  knowledge  of  the 
contents  of  the  policies,  did  not  know  the  company  which  issued  it,  the 
amount  of  it,  the  date  of  it,  nor  what  agent  signed  it  for  the  company, 
and  did  not  know  its  contents;  fourth,  that  the  policy  offered,  which 
was  issued  in  August,  1896,  was  so  long  before  the  death  of  deceased 
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that  it  had  no  tendency  to  show  the  relations  of  the  parties^  the  deceased 
and  the  plaintiff,  at  the  time  of  his  death,  did  not  tend  to  prove  any  fact 
in  the  case,  and  was  wholly  irrelevant  and  immaterial;  fifth,  that  the 
contents  of  a  policy,  the  existence  of  which  she  had  testified  to,  could 
not  be  proved  by  the  introduction  of  a  policy  the  contents  of  which  she 
admitted  she  did  not  kiwyw  andcomld  not  identify  in  any  manner,  all 
of  which  will  more  fully  appear  from  defendant's  bill  of  exceptions 
number  1,  here  referred  to  and  made  a  part  hereof." 

There  was  a  conflict  in  the  evidence  upon  the  issue  as  to  whether  the 

deceased  had  contributed  anything  to  the  plaintiff,  Mercy  Johnson,  for 

several  years  prior  to  his  death.    On  this  issue  the  plaintiff  was  allowed 

I  to  testify,  over  the  objection  of  the  defendant,  that  the  deceased  had 

I  taken  out  several  accident  policies  in  her  favor;  that  she  did  not  re- 

I  member  and  did  not  know  when  these  policies  were  issued  nor  their 

I  contents,  further  than  that  a  friend  had  read  them  to  her ;  that  she  had 

I  not  read  them  herself.    Counsel  for  plaintiff  then  handed  her  a  policy 

I  for  $1000  in  her  favor,  issued  on  August  3,  1896,  and  asked  her  to  state 

j  the  contents  of  said  policy,  which  she  said  she  could  not  do  further  than 

that  it  was  an  accident  policy  for  $1000.     She  further  said  that  the 

i  other  policies  testified  to  by  her  were  just  like  this  one.     Whereupon 

counsel  offered  in  evidence  the  policy  of  August  3,  1896,  for  the  purpose 

of  proving  the  contents  of  the  other  policies  testified  to  by  plaintiff. 

We  think  this  testimony  was  inadmissible.  If  plaintiff  had  testified 
that  she  had  read  all  the  policies  and  knew  their  contents  to  be  the 
same,  the  trial  court  having  held  that  the  proof  of  loss  of  the  policies 
first  testified  about  was  suflBcient  to  admit  secondary  evidence  as  to 
their  contents,  such  contents  might  have  been  shown  by  the  policy 
offered  in  evidence.  But  the  plaintiff's  knowledge  of  the  contents  of  all 
of  the  policies  having  only  been  obtained  by  hearing  them  read  to  her, 
her  statement  as  to  such  contents  was  only  hearsay,  and  the  policy 
offered  in  evidence  in  connection  with  her  hearsay  statements  that  its 
contents  were  similar  to  those  of  the  lost  policies  was  not  competent  to 
prove  the  contents  of  said  lost  policies,  and  should  not  have  been  ad- 
mitted for  that  purpose. 

The  sixteenth  asignment  of  error  is  as  follows:  "The  court  erred 
in  paragraph  8  of  its  general  charge  to  the  jury,  which  reads  substan- 
tially as  follows :  ^On  the  measure  of  damages,  should  the  jury  find  for 
plaintiffs,  Mercy  Johnson  and  her  child,  Pearl  Johnson,  or  for  Chloe 
Thomas,  the  mother  of  the  deceased,  you  are  instructed  as  follows :  That 
in  an  action  for  negligently  causing  death,  the  measure  of  damages,  if 
any,  is  such  sum  as  from  all  the  evidence  in  the  case  the  jury  may  con- 
sider proportionate  to  the  pecuniary  injury,  if  any,  occasioned  to  the 
person  or  persons,  if  any,  entitled  to  recover  by  the  death  of  the  de- 
ceased person,  allowing  nothing  for  the  distress  of  mind  of  any  of  the 
survivors,  or  loss  to  such  survivors,  if  any,  of  the  deceased  person's  so- 
ciety, as  the  law  in  such  cases  gives  compensation  only  for  pecuniary 
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loss,  by  estimating  the  money  value,  if  any,  of  the  life  of  the  dead 
person. 

"*If  from  .the  evidence  you  believe  that  Mercy  Johnson  suffered  no 
pecuniary  loss  through  the  death  of  Charles  Johnson,  you  will,  in  such 
event,  find  for  defendant,  as  against  Mercy  Johnson,  whatever  may  be 
your -finding  on  other  questions. 

"'H  you  believe  from  the  evidence  that  Pearl  Johnson  has  suffered 
no  pecuniary  loss  through  the  death  of  Charles  Johnson,  you  will,  in 
such  event,  find  for  the  defendant  as  against  Pearl  Johnson,  whatever 
may  be  your  finding  on  other  questions. 

"  ^Should  you  from  the  other  evidence  believe  that  Chloe  Thomas  ha» 
suffered  ho  pecuniary  loss  through  the  death  of  the  deceased,  Charlie 
Johnson,  you  will,  in  such  event,  find  for  the  defendant  as  against  Chloe 
Thoirias,  whatever  may  be  your  finding  on  other  questions.' " 

It  is  clear  that  this  charge  is  erroneous  in  that  it  instructs  the  jury- 
that  the  amount  of  damages  to  which  the  plaintiffs  would  be  entitled 
in  event  the  jury  should  find  in  their  favor  would  be  the  money  value 
of  the  life  of  the  deceased.  The  court  evidently  intended  to  say  the 
money  value  to  the  plaintiffs  of  the  life  of  the  deceased,  which  would 
'have  been  an  accurate  statement  of  the  law,  but  the  charge  as  given  i& 
clearly  erroneous,  and  we  can  not  say  that  it  did  not  mislead  the  jury. 

For  the  errors  above  indicated  the  judgment  of  the  court  below  i& 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Pb  Railway  Company  v. 
J.  J.  Burroughs. 

Decided  December  19,  1901. 

1. — Continuance— Third  Application— Judicial  Discretion. 

A  third  application  for  continuance  is  addressed  to  the  discretion  of  the 
court,  and  its  action  in  refusing  the  continuance  will  not  be  revised  on  appeal 
upless  a  clear  abuse  of  such  discretion  is  shown.  See  case  where  it  is  held  that 
certain  absent  testimony,  had  it  been  given  at  the  trial,  would  not  probably 
have  changed  the  result, 
a.— Evidence— Opinion— Value. 

In  an  action  for  the  destruction  of  a  pear  orchard  by  fire  it  was  not  permissi- 
ble for  a  witness  who  knew  nothing  of  plaintiff's  orchard,  but  based  his  opinion 
on  general  knowledge  of  the  condition  of  pear  orchards  in  that  section  of 
country,  to  state  that  such  orchards  added  nothing  to  the  value  of  the  land  on 
which  they  stood. 

8. — Same— Title  to  Realty. 

Where,  in  an  action  for  damages  to  realty  caused  by  fire,  it  appeared  that 
plaintiff  was  in  possession  under  a  claim  of  ownership,  and  that  his  title  was 
not  put  in  issue,  the  erroneous  introduction  in  evidence  of  a  deed  showing  plain- 
tiff's title  was  harmless. 
4.— Same — Newly  Discovered  Evidence. 

Where  plaintiff  recovered  in  an  action  for  damages  to  realty  by  fire,  and 
defendant  presented  an  affidavit  made  by  plaintiff's  grantor,  to  the  effect  that  at 
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the  time  of  affiant's  deed  of  the  land  to  plaintiff,  it  was  the  homestead  of  af- 
fiant and  his  wife,  but  not  stating  that  the  wife  did  not  join  in  the  deed,  or  that 
the  grantors  therein  still  claimed  any  interest  in  the  land,  such  affidavit  stated 
no  material  facts  such  as  would  authorise  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

S.— Same — ^Hannless  Error. 

Where  the  uncontradicted  evidence  in  an  action  for  injuries  caused  by  fire 
allowed  to  escape  from  defendant's  engines  showed  that  the  fire  resulted  from 
defendant's  negligence,  evidence  that  at  the  time  the  fire  was  set  the  train  crew 
did  not  return  to  assist  in  extinguishing  it,  even  if  irrelevant,  could  not  have  re- 
sulted in  harm  to  defendant. 

Error  from  Harris.    Tried  below  before  Hon.  W.  H.  Wilson. 

J.  W.  Terry  and  Blake  Duftee,  for  plaintiff  in  error. 

J.  M.  Oibson  and  F.  0.  Hooeer,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — Defendant  in  error  brought 
this  suit  to  recover  of  plaintiff  in  error  damages  for  the  destruction  of 
certain  personal  property  and  for  injury  to  certain  real  estate  owned  by 
defendant  in  error,  alleging  that  said  loss  and  injury  was  caused  by  a 
fire  negligently  set  out  by  the  plaintiff  in  error.  The  personal  property 
alleged  to  have  been  destroyed  consisted  of  a  lot  of  nursery  trees  and 
the  growing  crop  of  hay  upon  about  eighty  acres  of  plaintiff's  land. 
The  injury  to  the  land  was  caused,  as  alleged  in  the  petition,  by  the 
burning  of  an  orchard  and  of  shade  and  ornamental  trees,  shrubbery 
and  fences  situated  on  said  land,  and  by  the  destruction  of  the  grass 
roots  and  damaging  the  sod  so  that  the  production  of  grass  would  be 
greatly  decreased  for  several  years.  The  aggregate  sum  of  the  dam- 
ages claimed  in  the  petition  amounted  to  $3261. 

The  defendiant  below  answered  by  a  plea  of  general  denial  and  plea 
of  not  guilty.  The  trial  in  the  court  below  was  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $600.  Plaintiff 
in  error  presents  no  assignment  questioning  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  jury  and  our  conclusions  of  fact  are 
as  found  by  the  jury,  that  plaintiff's  property  was  injured  and  destroyed 
as  alleged  in  his  petition  by  fire  negligently  set  out  by  the  defendant, 
and  that  by  such  negligence  plaintiff  has  been  damaged  in  the  amount 
found  by  tiie  jury. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial  court 
in  overruling  the  defendant's  motion  for  a  continuance.  The  contin- 
uance was  asked  for  because  of  the  absence  of  Evans  and  Polk,  two  of 
defendant's  witnesses.  The  application  for  a  continuance  sets  up  that 
plaintiff  in  error  would  have  proved  by  the  witness  Evans,  if  he  had 
been  present,  that  defendant  in  error's  trees,  which  he  claimed  had  been 
burned  by  plaintiff  in  error,  had  been  neglected  for  several  years,  had 
not  been  cultivated,  were  practically  worthless,  small,  not  bearing,  and 
very  scrubby;  that  the  witness  was  acquainted  with  the  propert^-  for 
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at  least  five  years  and  for  several  years  before  the  alleged  injury  to  it ; 
that  several  months  prior  to  the  date  that  defendant  in  error  alleges 
plaintiff  in  error  damaged  his  property^  the  buildings  and  improvements 
thereon  were  destroyed  by  fire,  and  a  large  number  of  trees  and  shrub- 
bery and  plants  and  the  fencing  and  grass  upon  said  property  were 
burned  by  said  prior  fire,  and  not  by  plaintiff  in  error,  as  claimed  by  de- 
fendant in  error;  that  the  fence  of  said  property  claimed  to  have  been 
burned  by  plaintiff  in  error  was  old  and  had  been  used  formerly  by 
plaintiff  in  error  to  inclose  its  right  of  way ;  that  the  said  witness  Evans 
inspected  the  property  immediately  after  it  was  burned  by  the  fire 
charged  by  defendant  in  error  to  have  been  set  out  by  plaintiff  in  error, 
and  that  the  marks  between  said  prior  bum  and  said  new  burn  were  at 
that  time  easily  distinguished,  and  that  the  fire  which  destroyed  the  im- 
provements and  damaged  the  trees  and  shrubbery  upon  said  property  was 
not  the  fire  alleged  by  defendant  in  error  in  his  petition  in  this  case. 
Said  motion  for  a  continuance  further  showed  as  to  the  witness  Evans 
that  he  had  been  in  attendance  upon  the  court  at  every  previous  term  at 
which  this  case  had  been  set  for  trial ;  that  he  was  at  the  date  of  the  trial 
in  the  employ  of  the  defendant,  and  would  then  have  been  in  attendance 
upon  the  court  except  that  he  was  too  sick  to  be  so  in  attendance ;  that  he 
had  then  recently  undergone  an  operation  for  appendecitis ;  that  plain- 
tiff in  error,  knowing  of  said  illness  of  said  witness,  inquired  of  his 
physician  whether  he  could  with  prudence  and  safety  give  his  deposi- 
tion in  this  cause,  and  that  plaintiff  in  error  was  informed  that  the 
witness  could  not  give  his  deposition  on  account  of  his  physical  condi- 
tion. 

Attached  to  said  motion  and  made  a  part  of  it  was  the  affidavit  of 
the  attending  physician  of  said  witness,  A.  C.  Scott,  showing  the  serious 
illness  of  said  witness.  Said  motion  for  a  continuance  also  showed  that 
but  for  said  illness  said  witness  would  have  been  in  attendance  upon  the 
court  at  the  trial  term  just  as  he  had  theretofore  been  in  attendance  at 
every  previous  term  of  the  court  when  this  cause  was  set  for  trial. 

By  said  motion  for  a  continuance  it  is  also  shown  that  the  witness 
W.  A.  Polk  was  a  resident  of  Harris  County,  Texas,  and  that  process 
had  been  duly  issued  on  the  14th  day  of  November,  1900,  to  secure  his 
attendance,  and  that  plaintiff  in  error  had  in  every  way  used  due  dilli- 
gence  to  secure  the  attendance  of  said  witness  Polk,  and  that  his  ab- 
sence and  the  failure  of  the  oflBcer  to  serve  him  with  process  was  due  to 
the  fact  that  he  was  temporarily  absent  from  the  cotmty  upon  a  survey- 
ing expedition.  That  plaintiff  in  error  would  have  proved  by  said  Polk, 
if  he  had  been  present  at  the  trial,  that  shortly  after  the  damage  to 
defendant  in  error^s  property  alleged  in  his  petition,  said  witness,  at 
the  request  of  plaintiff  in  error,  made  a  survey  of  the  same;  that  the 
number  of  acres  burned  over  is  much  less  than  alleged  by  defendant  in 
error  in  his  petition;  that  the  trees  upon  said  property  of  defendant  in 
error  were  small  and  scrubby  and  practically  worthless;  that  there  were 
less  posts,  plank,  and  fences  burned  than  alleged  in  the  petition;  thaffe 
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so  soon  as  it  came  to  the  knowledge  of  plaintiff  in  error  that  the  witness 
Polk  was  absent  from  the  county,  it  immediately  thereupon  made  in- 
quiry of  different  parties  whom  it  had  reason  to  believe  would  know  of 
the  whereabouts  of  said  Polk,  and  that  it  had  been  wholly  unable  to  lo- 
cate him;  that  he  was  not  located  at  any  particular  point  on  his  sur- 
veying expedition,  but  was  daily  moving  up  and  down  the  Brazos  river 
making  a  survey  thereof. 

It  is  shown  further  by  said  motion  that  the  plaintiff  in  error  knew 
of  no  other  source  from  which  said  absent  testimony  could  be  procured, 
and  that  the  witnesses  were  not  absent  through  the  consent  or  procure- 
ment of  plaintiff  in  error,  and  that  the  continuance  was  not  sought 
for  delay  only,  but  that  justice  might  be  done,  and  said  motion  was 
duly  verified  by  affidavit.    . 

The  record  shows  that  this  was  defendant's  third  motion  for  a  con- 
tinuance, and  such  being  the  case,  it  is  well  settled  that  said  motion  was 
addressed  to  the  discretion  of  the  court,  and  if  we  concede  that  the 
application  shows  a  substantial  compliance  with  the  statute  regulating 
continuances,  the  court  having  in  the  exercise  of  his  discretion  over- 
ruled the  motion,  such  ruling  is  not  subject  to  revision  by  this  court 
unless  it  clearly  appears  that  the  trial  court  has  abused  his  discretion. 
Brooks  V.  Howard,  30  Texas,  278;  Land  Co.  v.  Lumber  Co.,  21  Texas 
Civ  App.,  411.  The  evidence  in  the  case  shows  that  there  had  been  a 
fire  on  plaintiff's  premises  which  consumed  his  dwelling  house  several 
months  prior  to  the  fire  complained  of  in  this  case,  but  said  prior  fire 
did  not  destroy  the  grass  on  plaintiff's  land,  nor  any  part  of  his  orchard, 
and  only  destroyed  a  few  pannels  of  his  fence  and  very  little,  if  any,  of 
his  shrubbery.  In  view  of  all  the  evidence  in  the  case  it  is  not  at  all 
likely  that  the  witness  Evans  would  have  sworn  that  the  grass,  orchard, 
nursery  trees,  and  all  of  the  shrubbery  and  fencing,  for  the  destruc- 
tion of  which  plaintiff  claims  damages  in  this  suit,  were  burned  in  said 
prior  fire,  and  if  he  had  so  testified,  such  testimony  would  not  have 
been  probably  true.  The  verdict  of  the  jury  was  for  much  less  than  the 
amount  of  the  damage  shown  by  plaintiff's  testimony,  and  we  think  it 
may  reasonably  be  assumed  that  the  jury  did  not  include  in  their  verdict 
any  damages  shown  by  any  of  the  evidence  in  the  case  to  have  been 
caused  by  the  prior  fire.  The  application  does  not  state  the  number  of 
acres  of  plaintiff's  land  that  the  witness  Polk  would  have  sworn  was 
burned  over,  and  as  the  evidence  in  the  case  shows  that  the  niraiber  so 
burned  was  less  than  the  amount  claimed  in  the  petition,  it  is  not  clear 
from  the  statement  in  the  application  that  the  testimony  of  said  wit- 
ness upon  this  point  would  have  been  material.  The  testimony  of  these 
witnesses  as  to  the  other  facts  stated  in  the  application  would  have  been 
merely  cumulative  of  other  evidence  in  the  case  and  would  not  have 
probably  changed  the  verdict  of  the  jury.  While  the  application  is  ap- 
parently not  without  merit,  when  considered  in  connection  with  all  the 
evidence  in  the  case,  we  can  not  say  that  it  was  an  abuse  of  discretion 
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on  the  part  of  the  trial  court  to  overrule  the  motion  for  a  continuance^ 
and  the  assignment  can  not  be  sustained. 

The  second  and  third  assignments  of  error  are  as  follows:  "The 
court  erred  in  excluding  the  testimony  of  the  witness  6.  W.  Butler,  as  is 
fully  shown  by  defendant's  bill  of  exceptions  number  3,  which  is  as 
follows :  *Be  it  remembered  that  on  the  trial  of  the  above  numbered  and 
entitled  cause,  after  the  defendant  had  shown  by  the  witness  6.  W.  But- 
ler that  he  was  acquainted  with  the  condition  of  the  orchards  and  the 
character  of  the  soil  in  and  near  Harrisburg  and  the  vicinity  thereof, 
and  plainti£f's  property  was  near  Harrisburg,  the  defendant  asked  the 
witness  the  following  question:  "In  your  opinion  what  value,  if  any, 
is  added  to  land  in  the  vicinity  of  Harrisburg  by  the  presence  of  pear 
trees  upon  it?**  The  plaintiff  simply  objected  to  the  admission  of  the 
evidence,  giving  no  reason  therefor,  which  objection  the  court  sus- 
tained and  excluded  the  answer  of  said  witness,  which  answer  the  de- 
fendant expected  to  be  that  it  was  no  value  to  the  land  to  have  pear 
trees  growing  upon  it,  which  answer  the  court  excluded,  to  which  the 
defendant  excepted  and  here  now  presents  its  bill  of  exceptions  num- 
ber 3  and  asks  that  the  same  be  made  a  part  of  the  record  in  this  cause/ 

"(3)  The  court  erred  in  excluding  the  testimony  of  defendant's  wit- 
ness J.  H.  Wizzell,  as  shown  by  its  bill  of  exceptions  number  4,  which  is 
as  follows :  ^Be  it  remembered  that  on  the  trial  of  the  above  numbered 
and  entitled  cause  the  defendant  asked  the  witness  J.  H.  Wizzell,  after 
showing  by  the  witness  G.  W.  Butler  that  the  same  conditions  of 
soil  as  to  pear  trees  existed  throughout  the  coast  country  of  Texas,  and 
after  showing  that  the  said  witness  Wizzell  was  acquainted  with  the 
soil,  and  that  he  was  experienced  in  handling  and  raising  pear  trees  at 
Alvin,  Texas,  about  twenty  miles  from  the  tract  of  the  plaintiff's  place, 
defendant  asked  the  following  question:  "'State  what,  in  your  opinion 
from  your  experience  in  handling  and  raising  pear  trees,  what  value,  if 
any,  is  given  to  land  by  the  presence  of  pear  trees  from  five  to  six  years 
old?"  to  which  question  and  the  answer  thereto  the  plaintiff  objected 
because  it  was  not  the  proper  method  of  rebutting  the  testimony  of  the 
plaintiff,  and  because  the  witness  shows  that  the  only  knowledge  he  has 
is  at  Alvin,  and  the  question  called  for  a  conclusion,  which  objection  the 
court  sustained,  and  the  defendant  excepted.  By  the  answer  to  said 
question  the  defendant  expected  to  prove  by  the  witness,  if  he  had  been 
allowed  to  testify  in  answer  to  said  question,  that  he  had  experience  of 
six  or  seven  years  at  Alvin  and  the  coast  country,  and  that  pear  trees 
added  no  value  to  the  property,  and  that  there  was  no  market  value  for 
them  in  November,  1898,  and  that  he  would  further  have  answered  as 
a  matter  of  fact  that  it  would  have  been  better  to  have  them  off  than  on 
the  land,  and  that  they  would  die  from  blight  about  the  time  they  were 
beginning  to  bear,  which  was  about  six  or  seven  years  old,  and  that  they 
would  die  from  the  blight  shortly  after  said  age,  and  would  add  nothing 
to  the  value  of  the  place  for  the  purpose  of  sale  or  value, — which  answer 
was  by  the  court  excluded,  to  which  ruling  of  the  court  the  defendant 
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excepted  and  now  presents  its  bill  of  exceptions  number  4,  and  asks 
that  it  may  be  allowed  as  part  of  the  record  in  this  cause.' '' 

We  do  not  think  the  court  erred  in  excluding  this  evidence.  Neither 
of  these  witnesses  knew  anything  about  plaintiff's  orchard,  and  there- 
fore neither  were  shown  to  have  been  qualified  to  express  an  opinion  as 
to  its  value.  Their  opinion  based  upon  their  general  knowledge  of 
the  condition  of  pear  orchards  in  the  section  of  the  country  in  which 
plaintiff's  orchard  was  situate,  that  such  orchards  added  nothing  to  the 
value  of  the  land  on  which  they  grew,  was  not  admissible  for  the  pur- 
pose of  showing  that  plaintiff's  orchard  was  without  value.  The  trial 
court  in  his  qualification  to  defendant's  bill  of  exceptions  states  that 
he  admitted  the  testimony  of  this  witness  as  to  the  general  condition  of 
pear  orchards  in  that  section,  and  all  the  testimony  offered  showing  the 
physical  qualities  or  properties  of  pear  trees.  Prom  these  facts  the  jury 
were  properly  allowed  to  draw  their  own  conclusion  as  to  the  value  of 
plaintiff's  orchard,  unaided  by  the  opinion  of  the  witnesses. 

The  fourth  assignment  complains  of  the  action  of  the  trial  court  in 
admitting  in  evidence  a  deed  purporting  to  have  been  executed  by  W.  B. 
Nichofs  and  wife  to  the  plaintiff.  We  deem  it  unnecessary  to  consider 
the  objections  raised  by  plaintiff  in  error  to  the  introduction  of  this 
deed,  because  if  said  deed  was  improperly  admitted,  its  introduction  in 
evidence  was  harmless.  Plaintiff  in  the  court  below  was  not  required 
to  prove  his  title  as  in  a  suit  of  trespass  to  try  title  against  a  defendant 
in  possession,  and  having  shown  that  he  was  in  possession  of  the  property 
under  a  claim  of  ownership,  such  evidence  was  a  prima  facie  case  of 
title  in  plaintiff,  and  in  the  absence  of  any  pleading  or  proof  on  the  part 
of  the  defendant  that  said  property  was  owned  by  some  other  person, 
entitled  plaintiff  to  recover  for  injury  to  the  property.  Such  being  the 
law,  it  was  unnecessary  for  plaintiff  to  introduce  any  record  title,  and  it 
is  immaterial  whether  or  not  the  deed  in  question  was  properly  ad- 
mitted. 

The  fifth  asignment  of  error  complains  of  the  refusal  of  the  trial 
court  to  grant  a  new  trial  on  the  ground  of  newly  discovered  evidence. 
The  evidence  for  which  the  new  trial  was  asked  is  set  out  in  an  affidavit 
made  by  W.  B.  Nichols  and  attached  to  the  motion  for  new  trial.  This 
affidavit  is  to  the  effect  that  at  the  time  of  the  execution  of  the  deed 
from  said  Nichols  to  the  plaintiff  for  the  land  in  controversy,  said 
land  was  the  homestead  of  said  Nichols  and  wife.  There  is  nothing  in 
the  affidavit  tending  to  show  that  Mrs.  Nichols  had  not  joined  her  hus- 
band in  the  execution  of  said  deed,  and  there  is  no  intimation  that  the 
land  is  owned  or  claimed  either  by  Nichols  or  his  wife.  The  facts  stated 
in  the  affidavit  being  immaterial  to  any  issue  in  the  case,  the  trial  court 
properly  refused  the  motion  for  a  new  trial  on  the  ground  alleged. 

The  sixth  assignment  of  error  is  as  follows:  "The  court  erred  in 
admitting,  over  the  defendant's  objection,  the  testimony  of  the  plain- 
tiff's witness  Charles  Plemmell,  as  is  shown  by  defendant's  bill  of  ex- 
ceptions number  2,  which  is  as  follows :    'Be  it  remembered  that  on  the 
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trial  of  the  above  numbered  and  entitled  cause  the  plaintifPs  attorney 
asked  the  witness  Charles  Flemmell  the  following  questions:  ^'Did 
the  crew  stop  when  the  fire  started?  Did  any  of  the  railroad  men 
come  there  to  help  put  it  out?  Did  the  train  stop  and  any  of  the  rail- 
road men  running  the  train  come  back  to  assist  in  putting  out  the  fire  ?' 
To  which  question  and  the  answer  thereto  the  defendant  objected  for 
the  reason  that  it  is  an  improper  question  and  irrelevant  and  imma- 
terial and  misleading,  which  objection  the  court  overruled,  and  permit- 
ted the  plaintiff  to  answer  as  follows:  ^^No  sir;  not  that  day;  the  train 
kept  on  going;''  to  which  ruling  of  the  court  the  defendant  excepted 
and  here  now  presents  its  bill  of  exceptions  number  2,  and  asks  that 
the  same  be  made  a  part  of  the  record  in  this  cause.' " 

The  undisputed  testimony  in  the  case  shows  that  the  fire  which  caused 
the  injury  to  plaintiff's  property  was  set  out  by  the  negligence  of  the 
defendant,  and  conceding  that  the  testimony  complained  of  in  this  as- 
signment was  irrelevant  and  immaterial,  its  admission  could  not  poesi- 
l)ly  have  prejudiced  defendant  in  any  way.  It  could  only  bear  upon  the 
question  of  defendant's  negligence,  and  that  having  as  before  stated, 
been  established  by  uncontroverted  evidence,  this  testimony  coUd  not 
liave  resulted  in  any  harm  to  defendant.  We  think  the  judgment  of 
the  court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


J.  H.  Tennant  v.  L.  S.  Pawcett. 

Decided  December  12,  1901. 

Traiid— Pleading  Reqniaite^Contract  and  Quantum  Meruit. 

Where,  in  an  action  by  an  attorney  to  recover  the  iralue  of  services,  de- 
fendant pleaded  an  agreement  by  which  he  was  entitled  to  fix  the  amount  to  be 
paid,  with  proof  of  payment,  plaintiff  could  not  avoid  defendant's  action  in  fix- 
ing the  amount  of  the  compensation  and  recover  the  reasonable  value  of  the  ser- 
vices upon  quantum  meruit  without  pleading  that  defendant  acted  in  bad  faith. 

Appeal  from  Harris.    Tried  below  before  Hon.  William  H.  Wilson. 

L,  B.  Moody,  for  appellant. 

Tf .  C.  Oliver  and  L.  8,  Fawcett,  for  appellee. 

GAKRETT,  Chief  Justice. — ^This  action  was  brought  by  L.  S.  Paw- 
oett  against  J.  H.  Tennant  to  recover  upon  an  account  for  the  reason- 
able value  of  certain  services  as  an  attorney  at  law.  The  defense  relied 
on  was  that  the  plaintiff  had  contracted  with  defendant  that  in  the  event 
no  fee  should  be  agreed  on  in  advance,  the  defendant  himself  should  fix 
the  fees,  and  that  defendant  had  fixed  them  for  the  services  alleged,  and 
paid  the  same.    This  is  the  second  appeal  in  the  case.    Upon  the  first 


1901.]  Tennant  v.  Fawcett.  429 

trial  the  court  below  held  that  under  such  a  contract  the  defendant  i^a& 
hable  for  the  reasonable  value  of  the  services;  and  its  judgment  in  fa* 
vor  of  the  plaintiff  was  afBrmed  by  the  Court  of  Civil  Appeals  for  the- 
Third  District,  to  which  the  cause  had  been  transferred.  65  S.  W.  Rep.,. 
611.  On  writ  of  error  to  that  court  the  Supreme  Court  reversed  the 
judgment,  holding  that  the  defendant  was  entitled  to  fix  the  compensa* 
tion  in  good  faith,  and  that  the  plaintiff  could  recover  no  more.  58  S. 
W.  Rep.,  824.  Upon  the  last  trial  the  court  below  submitted  the  case 
to  the  jury  upon  the  issue  of  good  faith  on  part  of  the  defendant  in  fix- 
ing the  fees.  There  was  evidence  in  behalf  of  the  defendant  tending  to 
show  that  for  each  item  of  service  the  defendant  had  paid  the  plaintiff  & 
sum  of  money  which  he  claimed  should  be  in  satisfaction  thereof.  The 
plaintiff  introduced  evidence  tending  to  show  that  no  such  agreement 
had  been  made,  and  to  show  the  reasonable  value  of  his  services,  as  well 
as  that  the  sums  paid  were  paid  generally  upon  account,  and  not  in. 
satisfaction  of  any  particular  item,  and  recovered  judgment  as  for  the 
reasonable  value  of  the  several  items  of  service  rendered  by  him. 

It  is  contended  on  this  appeal  tUat  the  court  below  erred  in  submit- 
ting the  issue  of  good  faith  to  the  jury,  because  it  was  not  pleaded  by  the 
plaintiff  that  the  defendant  had  not  acted  in  good  faith  in  fixing  the 
compensation  to  be  paid  to  the  plaintiff.  Fraud  or  bad  faith  is  not  to  be 
presumed,  but  the  party  asserting  it  must  allege  and  prove  it.  The  de- 
fendant having  set  up  a  contract  by  which  he  was  entitled  to  fix  the 
compensation  to  be  paid  to  the  plaintiff,  and  having  introduced  evidence 
to  prove  such  contract,  the  latter  could  not  avoid  the  action  of  the  de- 
fendant in  fixing  such  compensation  and  recover  the  reasonable  value 
of  the  services  upon  quantum  meruit  without  allegation  and  proof  that 
the  defendant  had  acted  in  bad  faith.  Tennant  v.  Fawcett,  58  S.  W. 
Sep.,  824;  Butler  v.  Mill  Co.,  28  Minn.,  205;  Lee's  Appeal,  53  Conn.,. 
363;  2  Atl.  Rep.,  758;  Howe  v.  Kenyon,  30  Pac.  Rep.,  1058.  Hence  the 
court  erred  in  submitting  to  the  jury  the  issue  of  good  faith  or  not  on 
the  part  of  the  defendant  in  fixing  the  compensation  for  the  services  of 
the  plaintiff,  there  being  no  pleading  to  support  it 

There  was  no  error  in  refusing  the  special  instruction  set  out  in  the 
fifth  assignment  of  error,  because  it  is  clearly  upon  the  weight  of  the 
evidence.  The  letter  dated  February  15,  1898,  written  by  the  plaintiff 
to  the  defendant,  would  be  admissible  as  bearing  upon  the  question  of 
good  faith  under  proper  pleadings,  but  would  not  be  evidence  of  the 
facts  recited  therein.  We  do  not  pass  upon  the  assignments  questioning- 
the  sufiSciency  of  the  evidence  to  support  the  judgment.  For  the  error 
in  the  charge  of  the  court  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


430  27  Texas  Civil  Appeals  Reports.        [Ist  District, 


Amebican  Building  and  Savings  Association  v.  J.  K.  Daughertt 

AND  Wife. 

Decided  December  19,  1901. 

l.—ir8nry— Contract  with  Building  and  Loan  Association. 

See  contract  with  a  building  association,  including  a  subscription  for  stock 
therein,  application  for  a  loan,  execution  of  note  therefor,  with  deed  of  trust 
and  mechanic's  lien  to  secure  same,  and  monthly  payments  on  the  stock,  etc., 
held  to  be  one  entire  transaction  and  a  scheme  to  cover  usury. 

S. — Same — ^Lien  Rendered  Invalid. 

The  execution  of  the  building  contract  giving  a  mechanic's  lien  and  its  as- 
signment to  the  association  being  parts  of  a  single  transaction  designed  to  se- 
cure a  loan  which  was  usurious,  the  association  was  not  entitled  to  enforce 
such  lien,  although  itself  bearing  interest  at  a  lawful  rate. 

Z. — Same — Mechanic's  Lien  on  Homestead — ^Attorney  Fees. 

A  mechanic's  lien  on  the  homestead  executed  by  the  husband  and  wife  for 
improvements  thereon  can  not  be  made  to  include  and  fix  on  such  property  a 
valid  lien  to  secure  an  attorney  fee  of  10  per  cent  of  the  amount  stipulated  as 
the  value  of  the  work  and  material  in  case  such  amount  be  collected  by  law. 

4.— Same— Withdrawal  Value  of  Stock. 

Where  a  subscription  for  stock  in  a  building  association  with  provision  for 
monthly  payments  thereon  is  but  part  of  a  scheme  to  cover  usury  in  a  loan  to 
the  subscriber,  he  is  entitled  to  have  the  full  amount  of  such  monthly  payments, 
and  not  their  withdrawal  value  only,  credited  on  the  principal  of  the  loan,  there 
being  in  such  case  no  bona  fide  subscription  for  the  stock. 

5, — Same — ^Double  Recovery  for  XTanry— Penalty  Credited  on  PrindpaL 

One  who  pays  interest  on  a  building  and  loan  contract  tainted  with  usury 
is  entitled  to  recover  double  the  amount  of  all  interest  actually  paid,  although 
the  first  payments  were  not  themselves  usurious,  and  also  to  have  the  entire 
X)enalty  given  by  the  statute  for  usury  (double  recovery  of  the  interest  paid) 
credited  on  the  principal  of  the  debt.    Rev.  Stats.,  art.  3106. 

ror  from  Harris.    Tried  below  before  Hon.  Jno.  G.  Tod. 

Watkins  &  Jones,  for  plaintiff  in  error. 

C  L.  Bradley,  for  defendant  in  error. 

GARRETT,  Chief  Justice. — J.  K.  Daugherty  brought  suit  against 
ihe  American  Mutual  Building  and  Savings  Association  and  W.  J. 
Alder  to  cancel  certain  liens  against  his  homestead  which  were  created 
hy  himself  and  wife  in  order  to  borrow  $600  from  the  association  with 
which  to  build  the  dwelling  house  thereon.  The  petition  set  out  the  note 
executed  for  the  money  and  a  deed  of  trust  executed  by  the  plaintiff 
and  his  wife  upon  the  property  to  W.  J.  Alder,  as  trustee,  to  secure  the 
note  and  a  contract  for  a  mechanic's  lien  for  said  sum  which  had  been 
executed  by  the  plaintiff  and  his  wife  with  one  A.  W.  Underwood  and 
for  which  the  note  had  been  executed  and  which  had  been  assigned  to 
the  association.  It  alleged  usury  in  the  transaction,  and  the  payment 
thereon  of  certain  sums  of  money  in  accordance  with  the  terms  of  the 
contract  as  principal  and  interest  amounting  to  more  than  the  principal 
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of  the  note^  and  asked  that  double  the  amount  of  all  sums  paid  as  in- 
terest be  applied  to  the  principal,  and  for  the  cancellation  of  the  deed  of 
trust  and  mechanic's  lien,  and  for  judgment  over  against  the  association 
for  an  excess  to  which  he  averred  he  was  entitled. 

The  defendant  association  after  answering  generally,  pleaded  over  in 
reconvention,  and  elected  to  recover  upon  the  mechanic's  lien  which  it 
averred  had  been  assigned  to  it,  and  admitting  the  payment  of  $120  as 
interest,  and  that  Daugherty  owned  fourteen  shares  of  stock  of  the  asso- 
ciation of  the  value  of  $348,  for  which  credit  was  conceded  and  prayed 
for  judgment  and  foreclosure  of  lien  for  the  balance.  L.  M.  Daugherty, 
the  wife  of  the  plaintiff,  was  joined  with  her  husband  as  defendant  to 
the  plea  in  reconvention.  The  cause  was  tried  without  a  jury,  and  the 
court  foimd  that  the  transaction  was  usurious,  and  after  crediting  all 
payments  upon  the  principal  of  the  debt  but  refusing  credit  for  double 
the  interest  paid,  rendered  judgment  in  favor  of  the  association  upon 
its  cross-action  against  Daugherty  for  the  sum  of  $124.74,  as  the  bal- 
ance of  principal  of  the  debt,  including  attorney  fees,  with  6  per  cent 
interest  on  that  amount  from  date  of  judgment,  with  decree  of  fore- 
closure against  .said  Daugherty  and  his  wife  upon  the  lots  described  in 
the  pleadings  and  the  several  instruments  set  out. 

The  American  Mutual  Building  and  Savings  Association  is  a  foreign 
corporation,  its  domicile  being  in  Chattanooga,  Tenn.,  with  a  permit  to 
do  busines  in  the  State  of  Texas.  W.  J.  Alder  is  the  secretary  of  said 
association,  and  W.  Walker,  its  agent  in  Houston,  Texas.  A  short  time 
prior  to  June  23,  1896,  Walker,  the  agent  of  the  association,  approached 
Daugherty  and  offered  in  behalf  of  the  association  to  lend  him  the 
money  to  build  a  home  on  the  lots  described  in  the  petition,  if  he  de- 
sired to  do  so.  Plaintiff  agreed  to  borrow  $600  at  6  per  cent  interest, 
with  security  on  the  lots,  to  be  repaid  in  monthly  installments,  and  made 
an  application  for  the  loan,  dated  Jime  23,  1896.  Walker  told  him  that 
in  order  to  get  the  money  he  would  have  to  enter  into  a  contract  for  the 
building  with  a  person  who  would  transfer  the  contract  to  the  asso- 
ciation, and  suggested  A.  W.  Underwood  as  an  acceptable  contractor. 
On  July  21,  1896,  the  plaintiff,  joined  by  his  wife,  entered  into  a  con- 
tract with  Underwood  for  the  erection  of  the  house  on  lot  8,  to  be  com- 
pleted by  August  15,  1896,  for  which  he  agreed  to  pay  him  the  sum  of 
$600,  with  interest  at  the  rate  of  10  per  cent  per  annum  from  the  date 
of  the  completion  of  the  improvements,  with  10  per  cent  attorney  fees 
in  case  of  suit  to  enforce  the  payment,  and  a  mechanic's  and  a  material- 
man's lien  was  given  upon  the  lot  in  favor  of  Underwood  to  secure  the 
payment  of  the  money.  There  were  other  stipulations  in  the  contract 
requiring  Daugherty  to  keep  the  property  insured  for  the  benefit  of 
Underwood,  and  to  pay  all  taxes  and  other  charges  until  the  debt  should 
be  paid. 

The  money  for  the  payment  of  this  contract  was  to  be  furnished  by 
the  asociation,  and  was  to  be  repaid  in  monthly  payments,  with  6  per 
cent  interest.    The  house  was  built  in  acordance  with  the  contract,  and 
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the  contractor  was  paid  by  the  association  by  three  checks  dated  October 
27,  1896,  in  favor  of  A.  W.  Underwood,  drawn  on  Citizens  Loan  and 
Trust  Company  of  Chattanooga,  Tenn.,  and  stamped  paid  November  4 
and  November  5.  And  October  31,  1896,  Underwood  assigned  the 
building  contract  to  the  association.  Plaintiff  testified  that  the  agent 
Walker  told  him  that  the  loan  would  draw  interest  at  6  per  cent,  pay- 
able in  monthly  installments  of  $3,  and  that  the  loan  itself  was  payable 
in  monthly  installments  of  $8.40.  The  witness  did  not  understand  that 
he  was  a  stockholder.  He  testified  that  he  and  his  wife  signed  a  number 
of  papers,  all  at  the  direction  of  the  agent,  for  the  single  purpose  of 
securing  a  loan  for  $600,  which  he  understood  he  was  to  have  the  priv- 
ilege of  paying  in  monthly  installments  as  above  stated. 

The  application  for  the  loan  was  made  to  the  association.  In  it  the 
plaintiff  stated  that,  as  stockholder  and  member  of  the  association  hold- 
ing twelve  shares  of  stock,  he  desired  to  obtain  a  loan  of  $600,  payable 
only  when  the  series  of  stock  matured,  and  agreed  to  furnish  security  on 
lot  8  of  the  lots  described,  and  he  guaranteed  that  he  would  build  there- 
on certain  improvements  set  forth,  for  which  purpose  the  loan  was 
applied  for.  For  said  loan  he  agreed  to  sell  and  assign  his  shares  of 
stock  to  become  the  absolute  property  of  the  association  at  maturity 
thereof  and  which  when  matured  should  be  in  full  satisfaction  of  said 
loan.  He  agreed  to  pay  6  per  cent  interest  on  the  sum  borrowed,  and 
monthly  dues  on  the  shares  of  stock  sold  to  the  association,  as  well  as  on 
two  other  shares  which  were  called  free  shares,  until  they  had  matured 
in  accordance  with  the  by-laws,  rules,  and  regulations  of  the  association, 
and  waived  the  right  of  withdrawal  before  maturity  of  his  two  free 
shares,  and  in  case  of  default  in  the  payment  of  interest  and  dues  the 
free  shares  were  also  assigned,  and  the  officers  of  the  association  were 
authorized  to  apply  the  amount  due  on  them  to  the  payment  of  interest 
on  the  money  borrowed  and  to  the  payment  of  dues  and  fines  on  the  stock 
sold  and  assigned  to  the  asociation.  He  also  agreed  to  execute  a  deed  of 
trust  upon  the  property  improved.  The  application  was  granted  by  the 
association,  and  on  November  7,  1896,  the  note  and  deed  of  trust  were 
executed.  The  deed  of  trust  conveyed  the  property  to  the  defendant 
W.  J.  Alder,  as  trustee,  in  trust  for  the  security  of  the  loan,  but  recited 
that  the  original  promissory  note  and  mechanic's  lien  on  the  property 
were  continued  in  full  force  and  effect,  and  the  holder  of  the  note  set 
out  in  the  deed  of  trust  might  at  his  option  enforce  either  or  both  of 
them.    The  note  executed  by  the  plaintiff  and  his  wife  is  as  follows : 

"Note,  Texas  Form.  $600.  Houston,  Texas.  On  maturity  of  the 
shares  of  stock  herein  mentioned,  for  value  received,  I,  we,  or  either  of 
us,  promise  to  pay  to  the  American  Mutual  Building  and  Savings  As- 
sociation, of  Chattanooga,  in  the  State  of  Tennessee,  in  United  States 
gold  coin  of  present  stendard,  six  hundred  dollars,  with  interest  at  the 
rate  of  6  per  cent  per  annum  from  date,  payable  monthly  on  the  last 
Saturday  of  each  and  every  month,  commencing  on  the  last  Saturday 
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of  November,  1896,  and  if  this  note  is  collected  by  suit,  we  agree 
to  pay  an  additional  10  per  cent  on  the  cash  amount  to  be  collected 
for  attomey^s  fees,  and  which  10  per  cent  shall  also  be  secured  by  deed 
of  trust  executed  to  secure  this  note.  This  note  is  for  money  borrowed 
on  land,  and  is  secured  by  a  deed  of  trust  of  even  date  herewith,  made, 
executed,  and  delivered  by  us  to  W.  J.  Alder,  trustee,  conveying  certain 
real  estate  situated  in  the  county  of  Harris,  in  the  State  of  Texas,  in 
trust  to  secure  its  punctual  payment,  and  providing  for  the  sale  of  said 
real  estate  in  case  of  default.  Furthermore,  in  order  to  provide  for  the 
final  settlement  of  this  note,  we  have  this  day  sold  to  said  association 
twelve  shares  of  stock  of  the  fifty-ninth  series  of  said  association,  in 
consideration  of  the  final  satisfaction  of  this  note  at  maturity,  but  we 
agree  in  consideration  of  this  contract  to  continue  the  regular  monthly 
payments  on  said  shares  of  stock  until  they  become  fully  paid  up  and  of 
the  value  of  $100  per  share;  we  also  agree  to  continue  the  payments  on 
the  two  free  shares  which  we  hold  until  they  mature.  Now  if  we  pay 
promptly  the  interest  on  said  sum  of  $600,  and  the  monthly  installments 
on  all  of  said  shares  of  stock,  amounting  in  all  to  $11.40  per  month,  and 
any  fines  assessed  under  the  rules  of  said  association,  and  the  taxes  ac- 
cruing^ on  the  said  real  estate  described  in  the  deed  of  trust  securing 
this  obligation  and  the  premium  necessary  to  keep  said  property  in- 
sured in  such  sum  as  said  association  may  require  (not  exceeding  $600), 
and  shall  keep  the  buildings  on  said  lot  in  good  repair,  and  the  policy 
of  insurance  in  such  company  as  said  association  may  require,  and  duly 
assigned  to  said  association  until  the  stock  becomes  fully  paid  in  and  of 
the  value  of  $100  per  share,  then  it  is  understood  that  this  note  shall 
be  deemed  fully  paid  and  canceled,  and  the  association  will  pay  in  cash 
to  said  J.  K.  Daugherty  for  the  surrender  of  the  two  free  shares  of  stock 
the  par  value  thereof,  which  is  $200.  But  if  we  fail  to  pay  promptly 
when  due  and  payable  said  taxes  and  insurance  premiums,  or  make  de- 
fault in  the  payment  of  said  monthly  interest,  fines,  and  monthly  pay- 
ments of  said  stock  for  a  period  of  six  months  after  the  same  are  due, 
or  any  installment  thereof  is  due,  or  fail  to  keep  the  building  in  good 
repair,  or  in  any  way  shall  violate  the  terms  of  the  agreement,  then,  at 
the  option  of  the  said  association,  the  whole  indebtedness  evidenced  by 
this  obligation  (including  any  taxes  and  insurance  premiums  due  or 
paid  by  said  association)  shall  at  once  become  due  and  collectible,  and  a 
sale  under  said  deed  of  trust,  in  the  manner  therein  provided,  or  a  fore- 
closure thereof,  may  be  had.  It  is  further  understood  that  this  obliga- 
tion is  not  payable  in  whole  or  in  part  until  the  final  maturity  of  said 
shares,  and  in  consideration  of  such  an  agreement  on  the  part  of  the 
maker  hereof,  the  American  Mutual  Building  and  Savings  Association 
binds  and  obligates  itself  not  to  collect  or  demand  in  excess  of  ninety- 
six  monthly  payments  of  dues  and  of  interest  on  said  loan.  It  is  further 
imderstood  and  agreed,  however,  that  if  repayment  before  maturity  is 
necessary  from  foreclosure,  or  causes  originating  from  action  of  said 
Vol.  27  civil— 28. 
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borrower,  that  the  by-laws  of  said  association  that  may  be  in  force  at 
that  time  shall  define  the  method  of  procedure  and  the  amount  to  be 
paid.  It  is  further  distinctly  understood  that  the  twelve  shares  of  stock 
sold  and  transferred  by  virtue  of  this  contract  become  the  absolute 
property  of  the  said  asociation,  and  in  no  case  shall  the  said  J.  EL 
Daugherty  have  any  right  in  law  or  equity  to  repurchase  said  stock  or 
any  part  thereof,  and  the  said  J.  K.  Daugherty  does  hereby  waive  all 
claim  to  the  same.  Furthermore,  if  we  fail  to  pay  the  interest  on  said 
loan  and  the  dues  specified  on  the  stock  sold  to  said  association,  then  we 
hereby  authorize  said  association  to  apply  the  money  paid  on  our  free 
shares  to  the  payment  of  the  loan  as  far  as  it  will  go. 

^'Witness  our  hands  this  7th  day  of  November,  1896. 

(Signed)        "J.  K.  Daugherty, 
**L.  M.  Daugherty. 

'T^Titness:    Norman  G.  Kittrell,  Jr." 

On  the  same  date  that  the  note  and  deed  of  trust  were  executed  the 
plaintiff  and  his  wife  also  joined  in  the  execution  of  an  instrument 
confirming  the  mechanic's  lien,  and  correcting  it  so  as  to  show  that  it 
was  intended  to  include  both  lots  7  and  8,  and  that  omission  of  lot  7 
therefrom  was  a  mistake.  A  certificate  of  stock  was  put  in  evidence  by 
the  association,  dated  July  1,  1896,  for  fourteen  shares  of  stock  in  class 
A,  monthly  payment  $8.40,  reciting  that  J.  K.  Daugherty  was  a  mem- 
ber of  the  association  and  the  owner  and  holder  of  fourteen  shares  of 
installment  stock  therein,  and  containing  a  provision  that  the  stock  was 
issued  and  accepted  upon  the  express  terms  and  conditions  contained 
in  the  laws  of  the  association.  On  the  back  thereof  there  was  a  written 
assignment  of  the  stock  signed  by  Daugherty  and  his  wife,  dated  No- 
vember 7,  1896,  by  which,  as  recited  therein,  it  was  sold,  transferred  and 
assigned  to  the  association  for  value  received.  Daugherty  testified  that 
he  never  saw  the  certificate  for  stock  until  it  was  shown  to  him  on  the 
trial.  He  admitted  his  signature  to  the  assignment,  but  said  he  had 
never  had  possession  or  control  of  the  paper  before,  except  when  he 
signed  his  name  on  the  back  of  it,  and  then  only  saw  that  side  of  it. 
Article  7,  section  1,  of  the  by-laws  of  the  association  reads  as  follows : 
'^Class  A,  Loan  and  Investment  Shares.  The  monthly  payments  on  each 
share  of  stock  in  class  A  shall  be  60  cents  per  share  for  each  and  every 
month  for  ninety-six  months,  unless  the  stock  sooner  matures,  commenc- 
ing on  the  date  of  application.  At  the  expiration  of  ninety-six  months 
no  further  payments  shall  be  required,  and  the  holders  of  investment 
stock  in  class  A  shall  be  entitled  to  a  settlement  at  the  full  value  of  the 
stock  as  shown  by  the  books  of  the  association.  Loans  of  the  association 
may  be  made  on  this  class  of  stock.^' 

Other  by-laws  put  in  evidence  by  the  defendant  are  not  deemed  ma- 
terial. The  plaintiff  had  a  pass-book  as  prescribed  by  the  by-laws,  which 
was  given  to  him  by  the  agent  Walker,  and  in  which  all  payments  made 
by  him  had  been  credited.     This  book  showed  pa3rments  commencing 


190L]         Building  and  Savings  Assn.  v.  Daugherty.  435 

July  1, 1896,  and  ending  April  28, 1900,  to  the  amount  of  $117  interest, 
and  $396.60  as  monthly  payments.  W.  J.  Alder,  the  secretary  of  the 
association,  testified  that  the  withdrawal  value  of  the  stock  at  the  time 
of  the  trial  was  $348.42. 

The  trial  court  found  that  all  of  the  transactions,  including  the  sub- 
scription for  the  stock,  the  application  for  the  loan,  the  execution  of 
the  note  and  deed  of  trust,  assignment  of  the  shares,  and  the  execution 
of  the  contract  for  building  by  which  the  mechanic's  and  materialman's 
lien  was  given,  was  one  entire  transaction  for  the  procuring  and  secur- 
ing the  loan,  and  that  the  provision  for  monthly  payments  on  stock  and 
the  entire  scheme  of  payment  was  a  scheme  to  cover  usurious  interest 
exacted  by  the  association  for  the  use  of  the  money  loaned.  The  evi- 
dence supports  this  conclusion  of  the  trial  court,  and  it  is  approved  and 
adopted  by  this  court.  Although  fourteen  shares  of  stock  were  nom- 
inally subscribed  for,  and  there  was  a  guarantee  that  they  should  ma- 
ture with  ninety-six  payments,  there  was  an  absolute  transfer  of  the 
stock,  and  a  stipulation  that  the  loan  should  be  canceled  only  by  the 
maturity  thereof.  There  was  no  probability  that  the  stock  would  be 
matured  short  of  the  ninety-six  payments,  for  that  was  only  about  57 
per  cent  of  the  face  value  with  eight  years  for  accumulation,  but  it  will 
be  observed  that  the  sum  of  the  installments  would  amount  to  $806.40, 
and  subtracting  the  $200  for  the  two  free  shares,  would  leave  $606.40, 
for  which  sum  paid  in  monthly  installments  from  the  inception  of  the 
transaction  and  four  months  prior  to  the  actual  advance  of  the  money, 
the  principal  sum  upon  which  6  per  cent  interest  had  been  paid  from  the 
date  of  the  note,  the  note  would  be  canceled.  Ordinarily  in  loan  asso- 
ciations of  this  character  the  loan  is  for  the  face  value  of  the  stock  to 
be  canceled  by  the  matured  stock,  but  in  this  transaction  it  was  for  only 
half  the  face  value  of  the  stock,  to  be  canceled  only  by  the  matured 
stock.  When  it  is  shown  to  have  been  a  loan  of  money  and  not  a  sub- 
scription for  the  stock  of  the  association,  and  the  monthly  payments 
are  credited  upon  the  principal  of  the  loan,  as  they  should  be,  the  trans- 
action becomes  clearly  usurious.  Payment  of  interest  on  the  full  sum 
of  $600,  at  the  rate  of  6  per  cent  per  annum,  becomes  more  than  10  per 
cent,  and  usurious  after  $240  of  the  monthly  installments  have  been 
paid.  If  payment  had  been  completed  as  contracted  for  in  eight  years, 
the  association  would  have  received  for  the  loan  of  the  $600  the  princi- 
pal with  6  per  cent  interest  on  the  entire  amount,  while  it  was  receiving 
the  principal  continuously  in  monthly  installments  of  $8.40,  and  reap- 
ing the  benefits  of  all  accumulations  thereon.  A  balder  proposition  dis- 
closing usury  could  hardly  be  stated. 

The  appellant  in  effect  admits  that  the  transaction  is  indefensible  as 
usurious,  but  claims  that  it  was  made  for  the  purpose  of  extending  and 
securing  payment  of  the  mechanic's  and  materialman's  lien  which  had 
been  asigned  to  it  and  bears  legal  interest,  and  that  it  should  be  al- 
lowed to  recover  upon  the  Underwood  contract.  If  this  contention  were 
true  as  to  the  fact,  it  would  be  correct  in  law.     Krause  v.  Pope,  78 
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Texas,  484;  Cousin  v.  Grey,  60  Texas,  346;  Nesbit  v.  Goodrich,  60  S. 
W.  Eep.^  1017.  But  since  the  mechanic's  lien  was  only  a  part  of  one 
entire  transaction,  and  was  adopted  only  as  one  form  of  security  for  the 
same  debt,  the  principle  invoked  is  not  applicable.  The  attorney  fees 
should  not  have  been  adjudged  a  lien  upon  the  homestead.  Ham  v.  As- 
sociation, 3  Texas  Ct.  Rep.,  334.  The  evidence  showed  that  Walker 
was  the  agent  of  the  association  for  the  purpose  of  negotiating  and  mak- 
ing the  loan,  as  well  as  its  general  agent  for  the  transaction  of  its  bus- 
iness in  Houston,  and  it  will  be  bound  by  his  representations,  especially 
so  since  it  appears  from  the  transaction  as  committed  to  writing  that 
the  association  made  the  contract  as  he  represented  it  to  be,  although  it 
was  attempted  to  be  concealed  by  giving  a  specious  appearance  of  a  loan 
upon  stock  subscribed  for  and  issued  in  good  faith.  Usury  having  been 
shown  in  the  contract,  Daugherty  was  entitled  to  have  all  payments  of 
interest  credited  upon  the  principal  of  the  debt.  He  is  also  entitled  to 
have  the  full  amount  of  the  monthly  payments  credited,  and  not  the 
withdrawal  value  thereof  only.  As  the  transaction  has  been  shown  to  be 
a  scheme  to  cover  usury  in  a  loan  of  money,  and  not  a  bona  fide  sub- 
scription for  stock,  the  payments  are  monthly  payments  upon  the 
principal,  and  not  stock  dues,  and  appellees  had  no  stock  to  have  a  with- 
drawal value,  and  the  court  having  found  the  transaction  to  be  as  stated^ 
was  correct  in  applying  the  full  amount  of  the  monthly  payments  to 
the  principal  of  the  loan.  Appellants  fourth  assignment  of  error  and 
the  propositions  thereunder  are  made  upon  the  assumption  as  a  fact 
that  the  payments  were  made  upon  bona  fide  stock  subscriptions. 

Appellee  by  a  cross-assignment  of  error  complains  of  the  action  of 
the  court  below  in  refusing  to  allow  him  credit  upon  his  note  for  double 
the  amount  of  the  interest  paid  by  him  as  the  penialty  fixed  by  statute 
for  usurious  interest.  Rev.  Stats.,  art.  3106.  Usury  must  be  actually 
paid  before  a  cause  of  action  can  be  maintained  for  its  recovery.  Webb 
on  Usury,  sec.  466;  Stout  v.  Bank,  69  Texas,  389,  390.  Some  of  the 
authorities  hold  that  the  penalty  applies  only  to  the  excess  above  legal 
interest,  but  these  are  usually  upon  the  construction  of  the  statute  giv- 
ing  the  penalty.  The  statute  of  this  State  has  been  construed  in  the  case 
of  Smith  V.  Chilton,  90  Texas,  447,  and  it  was  held  that  the  person  pay- 
ing usurious  interest  might  recover  double  the  amount  of  the  entire  in- 
terest.  In  the  case  now  under  consideration  the  first  payments  of  inter- 
est were  not  themselves  usurious,  but  the  contract  as  an  entirety  being  a 
contract  for  usurious  interest,  the  taint  of  usury  will  run  to  all  the  in- 
terest, and  a  double  recovery  should  be  allowed  for  all  interest  actually 
paid.  A  part  of  the  interest  was  paid  more  than  two  years  before  the 
suit  was  filed,  but  limitation  to  a  double  recovery  was  not  pleaded.  It 
has  also  been  held,  where  the  statute  gives  a  remedy  for  the  penalty,  that 
it  should  be  strictly  followed,  from  which  it  would  appear  that  a  sep- 
arate action  should  be  brought  therefor  and  it  could  not  be  set  off 
against  the  debt.  Webb  on  Usury,  supra ;  also  sec.  523.  Under  the  stat- 
ute of  this  State  as  it  existed  before  1892,  which  is  the  present  law,  only 
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the  amount  of  usurious  interest  actually  paid  was  recoverable,  but  it 
was  the  penalty  for  taking  usury,  and  the  courts  uniformly  held  that  all 
interest,  when  usury  was  shown,  should  be  applied  as  credits  upon  the 
principal.  Bank  v.  Smith,  9  Texas  Civ.  App.,  540;  which  see  for  cita- 
tion of  authorities.  The  appellee  having  brought  his  suit  to  have  the 
contract  declared  usurious  and  to  cancel  the  instruments  forming  it, 
was  entitled  to  recover  the  penalty  given  by  the  statute  and  have  it  ap- 
pUed  to  his  debt,  and  it  appearing  that  if  double  the  sum  of  $117  had 
been  so  applied,  the  debt  would  have  been  extinguished,  leaving  a  bal- 
ance in  his  favor  of  $2.60,  the  judgment  of  the  court  below  will  be  re- 
versed on  his  cross-appeal,  and  judgment  here  rendered  in  his  favor 
for  said  amount  and  all  costs,  and  the  cancellation  of  the  note,  deed  of 
trust,  and  mechanic's  and  materialmen's  lien  as  prayed  for  in  his  pe- 
tition. 

Reversed  and  rendered. 


Gulf,  Western  Texas  &  Pacific  Railway  Company  et  al.  v. 
N.  H.  Browne. 

Decided  January  6^  1902. 

1.— Sale — ^Venue— Corporation. 

Where  a  private  corporation  purchased  goods  to  be  delivered  free  on  board 
cars  in  G.  County  for  an  agreed  price  to  be  paid  in  cash,  the  contract  was  to  be 
performed  in  G.  County,  and  the  corporation  could  be  sued  there  for  the  price 
of  the  ^oods,  although  its  domicile  was  in  another  county.  Rev.  Stats.,  art  1194 
(exception  23). 

S.— Same — Delivery  Complete — ^Injury  in  Transit. 

Upon  the  delivery  of  the  goods  free  on  board  the  cars  in  G.  County,  the  title 
passed,  and  the  risk  of  damage  then  became  the  buyer's,  although  the  seller 
drew  drafts  for  the  price,  with  bill  of  lading  attached,  on  defendant  at  its  dom- 
icile in  H.  County, — this  being  so  done  to  meet  the  convenience  of  the  purchaser 
in  making  payment. 

4.— Same — ^Pleading  Over  Against  Carrier. 

Where  a  buyer  is  sued  for  the  price  of  goods  shipped  by  rail  and  damaged  in 
transit,  he  has  the  right,  although  he  denies  that  the  title  had  passed  or  that  the 
goods  were  his,  to  implead  the  carrier  to  recover  the  damages  in  the  alternative 
that  the  goods  should  be  held  to  have  been  at  his  risk  in  transit.  See  plea  held 
good  against  a  general  demurrer. 

4.— Same — ^Joinder  of  Actions. 

The  joinder  of  causes  of  actions  is  left  in  a  large  measure  to  the  discretion 
of  the  trial  court,  and  where  suit  was  brought  for  the  price  of  goods  damaged  in 
transit  through  the  negligence  of  a  common  carrier,  defendant  was  properly 
allowed  to  bring  in  the  carrier  on  his  plea  for  judgment  over  against  it  in  the 
event  he  was  found  to  be  the  owner  when  the  damages  occurr^  and  liable  to 
plaintiff  for  the  full  price. 

5.— Common  Carrier — ^Negligence — ^Act  of  God. 

See  evidence  held  insufficient  to  clear  a  railway  company  of  negligence  be- 
cause of  injury  to  its  cars  by  an  imprecedented  storm. 

<!.— Same— Right  to  Retain  Freight  Charges. 

Wliere  goods  were  damaged  in  transit  through  negligence  of  the  initial  car- 


438  27  Texas  Civil  Appeals  Eeports.        [1st  District, 

rier,  and  the  purchaser  refused  them  on  their  delivery  by  a  connecting  carrier,, 
and  the  latter  sold  the  goods  upon  instructions  of  the  purchaser,  it  was  properly 
allowed  to  retain  its  freight  charges  out  of  the  proceeds  of  the  sale. 

Appeal  from  the  County  Court  of  Goliad.  Tried  below  before  Hon. 
M.  W.  Fowler,  Special  Judge. 

Proctors,  for  appellant  Bailway  Company. 

0.  E.  Pope,  for  appellant  Houston  Cotton  Oil  Company. 

Bell  £  Brown,  for  appellee. 

QAKKETT,  Chief  Justice. — N.  H.  Browne  brought  suit  in  the 
County  Court  of  Goliad  County  against  the  Houston  Cotton  Oil  Com- 
pany, a  corporation  under  the  laws  of  the  State  of  Texas,  with  its  dom- 
icile  in  Harris  County,  for  the  recovery  of  the  agreed  price  of  two  car- 
loads of  cotton  seed  sold  to  it  by  the  plaintiff  and  delivered  free  on  board 
the  cars  of  the  Gulf,  Western  Texas  &  Pacific  Railway  Company  at  Go- 
liad for  shipment  to  the  oil  company  at  Houston.  The  oil  company  had 
no  agent  in  Goliad  County.  The  contract  of  sale  was  made  with  the 
plaintiff  by  one  Swift,  an  agent  of  the  oil  company,  by  telephone  from 
Cuero.  Browne  required  payment  for  the  seed  in  cash,  and  Swift  re- 
quested him  to  draw  upon  the  oil  compaty  for  the  price  of  each  carload,, 
less  one  ton  for  the  correction  of  weights  at  the  defendants  mill,  with 
bills  of  lading  attached,  which  he  did  through  a  bank  at  Goliad.  The 
drafts  and  bills  of  lading  were  sent  by  the  bank  to  Galveston,  and  the 
seed  were  shipped  on  the  morning  of  September  8,  1900.  The  great 
storm  of  that  date  having  occurred,  Browne  directed  the  railway  com- 
pany  to  deliver  the  seed  to  the  oil  company  without  presentation  of  the 
bills  of  lading.  The  seed  were  tendered  to  the  oil  company  by  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway  Company,  to  which  it  had 
been  delivered  in  course  of  transportation,  but  the  oil  company  refused 
to  accept  them  because  they  were  rotten  and  unsound,  and  refused  to 
pay  for  them.  The  defendant  oil  company  first  pleaded  to  the  venue 
of  the  suit,  and  further  answering  the  plaintiff's  cause  of  action,  it  de- 
nied that  the  contract  was  for  the  sale  and  delivery  of  the  seed  at  Goliad, 
but  that,  on  the  contrary,  it  was  for  the  delivery  of  the  seed  on  board 
cars  in  the  city  of  Houston,  Harris  County,  and  alleged  that  the  seed 
were  to  be  sound  dry  seed  for  use  in  the  manufacture  of  cotton  seed  oil, 
but  that  plaintiff,  disregarding  his  agreement,  shipped  and  offered  to 
deliver  to  the  defendant  seed  which,  upon  their  arrival  in  Houston,  were 
found  to  be  rotten  and  entirely  worthless,  and  the  defendant  refused  to 
receive  the  same,  and  so  notified  the  plaintiff.  It  pleaded  further  that 
the  cars  containing  said  seed  were  tendered  to  it  by  the  Galveston,  Har- 
risburg &  San  Antonio  Railway  Company,  and  that  immediately  upon, 
"finding  out  the  condition  of  the  seed,  it  notified  said  railway  of  its  re- 
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fusal  to  accept  the  same^  and  ordered  that  they  be  sold  for  the  best  price 
obtainable,  the  proceeds  to  be  held  for  whom  it  might  concern ;  that  the 
seed  were  sold  by  the  defendant  by  the  direction  of  the  railway  com- 
pany,  and  the  proceeds,  $112.88,  were  delivered  to  the  railway  company; 
and  the  defendant  prayed  that  the  Oalv^ton,  Harrisburg  &  San  An- 
tonio Railway  Company  might  be  made  a  party  to  the  suit  for  the  pur- 
pose of  determining  the  ownership  of  the  money  held  by  it 

The  answer  also  contained  the  following  allegations  making  the  ap- 
pellant Gulf,  Western  Texas  &  Pacific  Railway  Company  a  party  to  the^ 
guit:  *T)efendant  would  further  show  to  the  court  that  heretofore,  to. 
wit,  on  the  8th  day  of  September,  1900,  the  cotton  seed  referred  to  in 
plaintiflPs  petition  were  by  plaintiff,  N.  H.  Browne,  delivered  at  (Joliad,. 
Texas,  to  the  Gulf,  Western  Texas  &  Pacific  Railway  Company,  a  rail- 
way corporation  duly  incorporated  under  the  laws  of  the  State  of  Texas, 
and  a  common  carrier  for  hire,  having  a  local  agent  at  Goliad,  to  wit, 
A.  H.  Williams,  as  defendant  is  informed  and  so  believes  and  now 
charges,  for  the  purposes  of  the  alternative  prayer  hereinafter  made,  in 
good,  sound  condition,  to  be  transported  by  said  railway  company,  for  a 
valuable  consideration  stipulated  to  be  paid  to  said  railway  company, 
with  dispatch  and  caution  from  said  town  of  Goliad,  in  Goliad  County,  to 
the  city  of  Houston,  in  Harris  County,  Texas,  and  there  to  be  delivered 
to  this  defendant  in  good,  sound  condition;  but  that  said  Gulf,  Western 
Texas  &  Pacific  Railway  Company,  disregarding  its  contract  so  to  do, 
negligently  failed  to  transport  and  deliver  said  seed  with  diligence,  dis- 
patch, and  caution,  and  said  seed  were  delayed  en  route  to  said  Houston, 
Texas,  far  beyond  the  time  ordinarily  and  necessarily  consumed  in  the 
transportation  of  freight  from  Goliad  to  Houston,  and  that  by  reason  of 
said  long  delay  in  transportation  and  the  negligent  handling  of  said 
seed  while  being  transported,  and  the  defective  condition  of  the  cars  in 
which  said  seed  were  being  carried,  the  exact  nature  and  character  of 
any  or  of  all  of  which  this  defendant  is  unable  to  state,  the  said  seed 
became  and  were  wet,  heated,  and  spoiled,  and  were  entirely  rotten  and 
worthless  to  this  defendant  when  they  reached  the  said  city  of  Houston, 
and  were  tendered  to  defendant,  and  on  account  thereof  defendant  re- 
fused to  receive  said  seed  from  said  railway  company.  Defendant  there- 
fore prays  that  said  Gulf,  Western  Texas  &  Pacific  Railway  Company  be 
made  a  party  to  this  suit.  Premises  considered,  defendant  prays  that 
citation  issue  to  said  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company  and  the  Gulf,  Western  Texas  &  Pacific  Railway  Company  in 
the  terms  of  law,  requiring  them  and  each  of  them  to  appear  at  the  next 
term  of  this  court,  and  in  the  event  plaintiff  recovers  a  judgment  against 
this  defendant,  that  defendant  have  judgment  over  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Company  for  the  sum  of 
$112.88,  proceeds  of  sale  of  cotton  seed  ordered  sold  by  said  company, 
and  that  it  have  judgment  over  against  Gulf,  Western  Texas  &  Pacific 
Railway  Company  for  the  balance  of  any  judgment  plaintiff  may  re- 
cover, after  deducting  the  amount  so  recovered  from  said  Galveston, 
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Harrisburg  &  San  Antonio  Railway  Company.  And  defendant  prays 
for  any  other  or  further  relief  which  it  may  be  entitled  to  in  law  or 
equity." 

The  Gulf,  Western  Texas  &  Pacific  Bailway  Company  demurred  to 
the  plea  of  the  cotton  oil  company  generally  that  it  did  not  state  any 
cause  of  action  against  it,  and  that  the  cause  of  action  attempted  to  be 
set  up  could  not  be  joined  with  the  original  cause  of  action  for  the  price 
of  the  cotton  seed.  It  also  pleaded  specially  that  the  cars  into  which 
the  seed  were  loaded  were  proper  and  suitable  cars,  in  no  manner  de- 
fective, and  were  thoroughly  dry  and  clean;  that  if  the  seed  became 
spoiled  the  condition  was  not  due  to  any  defect  in  the  cars  in  which 
they  were  loaded.  Appellant  further  alleged  that  it  only  became  liable 
for  the  transportation  of  the  seed  from  Goliad  to  Victoria,  the  end  of 
its  line;  but  that  if  it  were  held  liable  for  the  entire  transportation  to 
Houston,  and  there  were  any  delays  whereby  the  seed  were  damaged,  the 
same  were  due  solely  to  the  act  of  God  in  the  storm  of  September  8, 
1900,  the  facts  of  which  and  of  the  transportation  were  fully  alleged, 
and  in  no  manner  to  any  act  or  omission  on  the  part  of  the  appellant ; 
and  neither  plaintiff  nor  the  cotton  oil  company  should  recover  any- 
thing from  it  in  this  cause. 

The  answer  of  the  Galveston,  Harrisburg  &  San  Antonio  Bailway 
Company  to  the  pleading  of  appellant  against  it  admitted  the  sale  of 
the  seed  as  alleged  by  the  oil  company,  and  alleged  that  after  deducting 
the  freight  charges,  which  amounted  to  $97.92,  there  was  left  in  its 
hands  $14.96  to  be  disposed  of  in  accordance  with  the  provisions  of  the 
statute.  When  the  case  was  called  for  trial  the  court  overruled  the  plea 
of  the  cotton  oil  company  to  the  venue  and  the  demurrers  of  the  appel- 
lant railway  company,  and  having  heard  the  case  without  a  jury,  ren- 
dered judgment  in  favor  of  the  plaintiff  against  the  cotton  oil  company 
for  the  sum  of  $463.65,  the  amount  sued  for,  with  legal  interest;  and 
in  favor  of  the  cotton  oil  company  against  the  Gulf,  Western  Texas  & 
Pacific  Railway  Company  for  the  sum  of  $448.69,  the  amount  of  plain- 
tiff's judgment,  less  $14.96  for  which  it  recovered  judgment  against 
the  Galveston,  Harrisburg  &  San  Antonio  Railway  Company. 

The  conclusion  of  the  trial  court  in  overruling  the  plea  to  the  venue 
of  the  suit  is  supported  by  the  evidence  and  should  be  sustained.  Ac- 
cording to  the  finding  of  the  court  the  contract  was  that  of  a  private 
corporation,  and  arose  in  the  county  of  Goliad.  Such  being  the  case, 
the  defendant  could  be  sued  in  that  county.  Rev,  Stats.,  art.  1194,  ex- 
ception 23.  Swift,  the  agent  of  the  defendant,  purchased  the  two  car- 
loads of  cotton  seed  from  the  plaintiff  to  be  delivered  on  board  the  cars 
at  Goliad  for  an  agreed  price  to  be  paid  in  cash,  with  the  exception  of 
one  ton  in  each  car  to  allow  for  loss  in  weight  at  the  defendant's  mill. 
Thus  stated,  the  contract  is  clearly  one  to  be  performed  in  Goliad 
County.  But  it  is  claimed  that  by  drawing  on  the  defendant  at  Hous- 
ton for  the  price  of  the  seed  with  bills  of  lading  attached,  the  plaintiff 
retained  in  himself  the  title  to  the  seed  until  they  should  be  paid  for. 
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and  that  thus  the  contract  was  one  to  be  performed  in  Harris  County. 
No  doubt  these  facts  would  make  prima  facie  such  a  contract.  Seley  v. 
Williams,  20  Texas  Civ.  App.,  405.  The  evidence  was  suflScient,  how- 
ever, to  overcome  this  prima  facie  case,  and  to  show  that  according  to 
the  intention  of  the  parties  the  seed  became  the  property  of  the  defend- 
ant when  they  were  delivered  on  board  the  cars  at  Goliad,  and  that  the 
drafts  with  bills  of  lading  attached  were  drawn  at  the  request  and  for 
the  convenience  of  Swift,  the  agent  of  defendant,  to  enable  him  to  pay 
cash  for  the  seed  as  he  had  agreed  to  do,  he  not  being  present  when  they 
were  delivered.  And  the  effect  of  the  transaction  was  to  pass  the  title 
of  the  seed  to  the  defendant,  with  a  lien  and  right  of  possession  in  favor 
of  the  plaintiff  until  they  were  paid  for.  Craig  v.  Marx,  65  Texas,  649 ; 
Waples  V.  Overtaker,  77  Texas,  7.  The  finding  that  the  seed  were  sound 
and  dry  when  they  were  loaded  in  the  cars  is  also  supported  by  the  evi- 
dence, and  the  title  having  then  passed  to  the  defendant,  the  plaintiff 
was  not  responsible  for  their  condition  when  they  reached  Houston,  and 
was  entitled  to  recover  the  full  price  for  dry  and  sound  seed. 

We  are  of  the  opinion  that  tiie  answer  and  plea  of  the  defendant  to 
the  plaintiff's  cause  of  action  and  impleading  the  appellant  was  suffi- 
cient upon  general  demurrer  to  show  a  cause  of  action  against  the  rail- 
way company  in  favor  of  the  cotton  oil  company  for  damage  to  the  seed 
in  transit.  The  petition  and  answer  disclosed  a  controversy  between  the 
plaintiff  and  defendant  as  to  the  ownership  of  the  seed  while  they  were 
in  the  possession  of  the  railway  company,  and  construing  the  entire  an- 
swer and  plea  in  the  light  of  the  issue  thus  made,  and  indulgiiig  every 
reasonable  intendment  in  favor  of  the  pleading,  we  think  it  at  least  ar- 
gomentatively  appears  that  the  defendant  sought  relief  against  the  ap- 
pellant upon  the  alternative  that  it  should  be  held  to  be  the  owner  of 
the  seed,  and  that  the  pleading  was  good  upon  general  demurrer. 
Wynne  v.  Bank,  82  Texas,  378.  The  joinder  of  causes  of  action  is  left 
in  a  large  measure  to  the  discretion  of  the  trial  court.  If,  under  the 
facts  in  this  case,  the  plaintiff  asserting  title  to  the  cotton  seed  had  sued 
the  railway  company  for  damages  to  them  in  course  of  transportation  to 
Houston,  the  railway  company  would  hardly  be  denied  the  right  to  im- 
plead the  cotton  oil  company  and  have  the  right  of  ownership  settled, 
80  as  to  prevent  a  double  recovery  against  it.  The  cotton  oil  company,  on 
the  other  hand,  might  reasonably  desire  to  have  the  liability  of  the  rail- 
way company  to  it  determined  in  the  same  suit  in  which  the  ownership 
of  the  seed  as  between  it  and  plaintiff  was  settled.  The  appellant  does 
not  appear  to  have  sustained  any  injury  by  the  action  of  the  court  in 
requiring  it  to  answer  the  complaint  of  the  defendant.  It  was  not 
drawn  into  a  jurisdiction  in  which  it  could  not  otherwise  have  been 
sued ;  nor  does  it  appear  to  have  been  delayed  or  in  any  manner  preju- 
diced in  being  required  to  go  to  trial.  Its  liability  to  the  defendant  de- 
pended upon  the  issue  of  ownership  between  the  plaintiff  and  defendant, 
and  we  can  not  hold  that  it  ought  not  to  have  been  brought  into  the 
case.     There  was  no  error  in  overruling  the  demurrer  to  the  joinder  of 
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causes  of  ax;tion.  We  have  considered  the  facts  as  to  the  storm,  and  the 
exemption  of  the  appellant  from  liability  for  it  as  an  act  of  Qod,  and 
are  of  the  opinion  that  the  conclusion  of  the  trial  court  that  the  appel- 
lant has  failed  to  clear  itself  of  negligence  must  be  sustained.  The  tes- 
timony is  not  satisfactory  as  to  the  conditions  of  the  cars  when  the  seed 
were  loaded.  According  to  the  evidence  of  the  seed  men,  they  appeared 
to  be  good,  close,  dry  cars;  and  of  the  conductor  Woodhouse,  that  the 
cars  were  in  good  condition  when  they  left  Victoria.  This  is  very  gen- 
eral evidence  as  to  the  condition  of  the  cars,  and  does  not  at  all  exclude 
the  idea  that  they  may  have  Been  in  a  leaky  condition.  There  is  no 
evidence  as  to  the  effect  of  the  storm  upon  them,  or  to  show  that  they 
were  broken  or  leaks  caused  as  a  result  thereof.  The  court  properly 
allowed  the  Galveston,  Harrisburg  &  San  Antonio  Railway  Company  to 
retain  the  money  for  the  freight  out  of  the  proceeds  of  the  sale  of  the 
seed,  and  the  pleadings  were  sufficient  to  authorize  a  recovery  by  the  de- 
fendant for  the  difference  after  deducting  the  net  proceeds. 
The  judgment  of  the  court  below  will  be  affirmed. 

AffinnecL 


Adolph  Lbnz  et  al.  v.  Otto  Sens,  Executor,  et  al. 

Decided  December  13,  1001. 

1.— Will— Lapsed  Legacy. 

A  lapsed  legacy  falls  into  the  residue  of  the  estate  and  goes  to  the  residuary 
legatees  unless  it  appears  from  a  proper  construction  of  the  will  that  the  tes- 
tator intended  that  the  residuary  gift  would  take  only  a  limited  effect. 

2. — Some — Construction— Testator's   Intention— Parol   Evidence. 

Parol  evidence  attending  the  testator  and  the  objects  of  his  bounty,  and  of 
the  condition  of  his  estate,  is  admissible  to  show  his  intent  where  ambiguously 
expressed  in  his  will,  but  not  to  vary  its  terms. 

3. — Same. 

See  construction  of  a  will  where  it  is  held  in  the  light  of  the  evidence  that  a 
lapsed  legacy  went  to  the  heirs  and  did  not  fall  into  the  residue  of  the  estate. 

Appeal  from  Harris.    Tried  below  before  Hon.  Chas.  E.  Ashe. 

R.  M.  Hall,  W.  H,  Crank,  Walter  H.  Scott,  and  E.  P.  &  Otis  K. 
Hamblen,  for  appellants. 

0.  T,  Holt,  L.  B,  Moody,  and  Ross  dc  Wood,  for  appellees. 

GARRETT,  Chief  Justice. — This  action  was  brought  by  Adolph 
Lcnz  and  others,  as  the  heirs  at  law  of  Justina  Ruppersberg,  against  Otto 
Sens,  the  executor  of  the  will  of  said  Justina  Ruppersberg,  and  T.  W. 
House  for  the  construction  of  said  will,  and  to  have  paid  to  them  as  the 
heirs  of  the  deceased,  a  special  bequest  made  therein,  which  had  lapsed 
by  reason  of  the  death  of  the  special  legatees  prior  to  the  death  of  the 
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testatrix.  Others  who  were  named  in  said  will  as  legatees  in  the  resid- 
uary clause  also  became  parties  to  the  suit.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  was  rendered  in  favor  of  the  de- 
fendants, the  court  holding  that  the  lapsed  legacy  fell  into  the  residue 
of  the  estate,  and  went  to  the  residuary  legatees,  and  not  to  the  heirs.. 
There  is  no  statement  of  facts  brought  up  in  the  record,  but  the  trial 
judge  filed  conclusions  of  fact  from  which  the  following  statement  is. 
made:  Justina  Ruppersberg  died  testate,  June  30,  1899.  Her  will  was. 
duly  probated  in  the  county  court  and  the  defendant.  Otto  Sens,  quali- 
fied as  executor.  The  will  is  dated  March  30,  1897,  and  makes  dispo- 
sition of  her  estate  as  follows : 

"Item  1.  I  desire  and  direct  that  my  body  be  buried  beside  of  the 
grave  of  my  deceased  husband,  William  Ruppersberg,  and  that  a  similar 
tombstone  as  his  be  erected,  with  the  following  inscription  thereon: 
TIere  rests  Justina,  wife  of  William  Ruppersberg,  bom  January  26,. 
1828,  died .' 

"Item  2.  I  direct  that  all  my  just  debts  and  funeral  charges  shall 
be  paid  out  of  my  estate  as  soon  after  my  decease  as  shall  be  found  con- 
venient. 

"Item  3.  I  give  and  bequeath  to  my  niece,  Anna  Kalbfieisch,  nee 
Lenz,  residing  at  Gtelthausen,  in  Hesse-Nassau,  all  moneys  that  I  may 
have  on  deposit  or  to  my  credit  in  or  with  the  bank  of  T.  W.  House  at 
the  time  of  my  decease. 

'*Item  4.  It  is  my  desire  that  my  two  properties,  being  one-half  of 
each  of  lots  numbers  four  and  five,  in  block  number  eighty-three,  and 
lot  number  twelve,  in  block  number  sixty-six,  with  improvements  thereon,, 
and  situated  on  the  south  side  of  Buffalo  Bayou,  in  the  city  of  Houston^ 
shall  be  sold  by  my  executor,  and  out  of  the  proceeds  of  sale  thereof  I 
give  and  bequeath  as  follows,  viz:  To  my  nephew,  Adolph  Lenz,  the 
sum  of  five  hundred  dollars ;  and  to  my  brother,  John  Boes,  the  sum  of 
ten  dollars;  and  to  the  following  named  relations  of  my  deceased  hus- 
band, William  Ruppersberg,  namely,  his  niece,  Maria  Schmitz,  the  sum 
of  five  hundred  dollars,  and  to  his  sister  Qertrude  Haschke,  two  hundred 
dollars ;  and  to  each  of  the  following  named  nieces  and  nephews,  Laura. 
Schneider,  Lena  Kaufhold,  Justina  Fricke,  Lizzie  Jentsch,  Anna  Welle, 
Wm.  Haschke,  Adolphina  Wehrhahn,  Emestina  Lender  and  Adolph 
Wehrhahn,  two  hundred  dollars,  and  to  the  Faith  Home  of  Houston 
two  hundred  dollars,  and  to  the  St.  Joseph  Infirmary  of  Houston  two 
hundred  dollars. 

"Item  5.  All  my  household  and  kitchen  furniture,  bedding,  linen 
and  wearing  apparel,  I  give  and  bequeath  to  the  person  who  may  have 
nursed  me  during  my  last  sickness  and  at  the  time  of  my  death. 

"Item  6.  All  the  rest  and  residue  of  my  estate  remaining  after  the 
payment  and  satisfaction  of  my  debts,  funeral  charges,  and  expenses  of 
my  estate  and  of  the  foregoing  bequests  I  give  and  bequeath  to  the  here- 
inabove named  relations  of  my  deceased  husband,  William  Ruppersberg,. 
to  be  equally  divided  between  them,  share  and  share  alike. 
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'^tem  7.  I  nominate  and  appoint  Andrew  Sens  to  be  independent 
executor  of  this  will^  and  direct  that  no  bond  or  security  shall  be  required 
of  him  as  such  executor,  and  it  is  my  will  and  I  so  direct  that  no  other 
action  shall  be  had  in  the  court  in  the  administration  of  my  estate  than 
to  prove  and  record  this  will,  and  to  return  sn  inventory  and  appraise- 
ment of  my  estate.  And  I  authorize  and  empower  my  said  executor  to 
sell  and  dispose  of  my  said  real  estate  at  public  or  private  sale,  and  in 
the  manner  that  may  seem  to  him  best  for  the  purpose  of  paying  my 
just  debts,  funeral  charges,  and  expenses  of  estate,  and  the  bequests 
herein  bequeathed.  The  executor  acting  shall  be  entitled  to  receive  and 
retain  for  his  services  five  per  cent  commission  on  all  sums  that  he  may 
Actually  receive  in  cash,  and  the  same  per  cent  on  all  sums  that  he  may 
pay  away  in  cash  in  the  course  of  administration  of  the  estate,  but  such 
commission  shall  not  be  allowed  for  receiving  any  cash  which  was  on 
liand  at  the  time  -of  my  death,  nor  for  paying  out  money  to  the  legatees 
as  such,  and  the  executor  shall  also  be  allowed  all  reasonable  expenses 
necessarily  incurred  by  him  in  the  preservation,  safe  keeping,  and  man- 
agement of  the  estate,  and  all  reasonable  attorneys  fees  that  may  be  nec- 
essarily incurred  by  him  in  the  course  of  the  administration. 

•'Item  8.  In  the  event  that  the  said  Andrew  Sens  shall,  fail  and  re- 
fuse to  accept  and  qualify  as  such  executor,  then  I  nominate  and  appoint 
in  his  place  and  stead  his  son.  Otto  Sens,  as  such  independent  executor, 
with  like  powers  and  authority. 

"'Item  9.  I  admonish  my  said  legatees  against  any  litigation  with 
regard  to  my  estate.*' 

The  testatrix  was  the  widow  of  William  Ruppersberg,  deceased.  She 
died  without  leaving  any  children.  Her  sole  heirs  were  the  appellants, 
"her  brother  John  Martin  Boes,  her  nephew  Adolph  Lenz,  and  her  grand- 
nephew  Ludwig  Kalbfleisch,  who  is  the  son  of  the  special  legatee,  Anna 
Kalbfleisch.  The  relatives  of  her  deceased  husband  mentioned  in  the 
will  to  whom  special  bequests  were  made  in  the  fourth  clause  of  the  will, 
and  to  whom  by  the  sixth  clause  the  residue  of  the  estate  was  bequeathed, 
are  parties  to  tiiis  suit  except  Anna  Welle.  Anna  Kalbfleisch  and  Anna 
Welle  both  died  before  the  death  of  the  testatrix,  and  she  knew  of  their 
xieath  some  time  prior  to  her  own,  but  declined  to  make  any  change  in 
Tier  will  when  the  fact  of  their  death  was  called  to  her  attention.  Anna 
Welle  left  surviving  her  as  her  sole  heirs  her  husband,  R.  G.  Welle,  and 
ihe  following  children,  to  wit:  Rudolph,  Helena,  Freda,  Otto,  Walla, 
Julius,  Gustave,  and  Alphonse  Welle.  Maria  Schmitz  nursed  the  de- 
ceased during  her  last  sickness  and  at  the  time  of  her  death.  Justina 
Ruppersberg  had  on  deposit  in  the  bank  of  T.  W.  House  at  the  time  of 
Tier  decease  the  sum  of  $21,380.25.  The  executor  has  received  from  cash 
the  deceased  had  on  hand  at  the  time  of  her  death  and  money  collected 
by  him  for  rent  and  from  the  sale  of  real  estate  and  interest  on  the  same 
the  sum  of  $6547.55,  as  follows :  Rent,  $74.55 ;  cash  on  hand,  $113 ;  sale 
of  real  estate  and  interest  thereon,  $6360.  The  executor  is  entitled  to  a 
credit  at  the  date  of  the  trial  below  for  money  paid  out  by  him  for  the 
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estate  including  attorney  fees  and  commissions  to  himself  of  the  aggre- 
gate sum  of  $2630.97.  At  the  time  of  the  trial  there  was  a  suit  pending 
in  the  same  court  against  the  executor  for  the  sum  of  $2500,  and  there 
was  another  in  the  court  for  the  Fifty-fifth  District  for  about  the  same 
amount,  in  which  there  had  been  judgment  in  favor  of  the  executor,  but 
in  which  the  time  for  writ  of  error  had  not  elapsed.  The  deposit  in  the 
bank  of  T.  W.  House  still  remained  in  said  bank  at  the  time  of  the  trial. 

The  rule  of  law  controlling  the  disposition  of  the  lapsed  legacy  to 
Anna  Kalbfleisch  is  well  settled.  A  lapsed  legacy  falls  into  the  residue 
of  the  estate  and  goes  to  the  residuary  legatee  unless  it  should  appear 
from  a  proper  construction  of  the  will  that  the  testator  meant  that  the 
residuary  gift  should  take  only  a  limited  effect.  Moss  v.  Helsley,  60 
Texas,  437 ;  Schouler  on  Wills,  sec.  519.  The  intention  of  the  testator, 
as  gathered  from  the  will,  must  control  in  the  construction  of  a  will. 
Parol  evidence  of  the  circumstances  attending  the  testator  and  the  ob- 
jects of  his  bounty,  and  of  the  condition  and  character  of  the  estate,  is 
admissible  to  throw  light  upon  the  will,  so  as  to  get  at  the  intention  of 
the  testator  ambiguously  expressed,  but  not  to  vary  the  terms  themselves 
of  the  will.  The  intention  can  not  be  shown  by  parol  evidence.  Hawes 
V.  Foote,  64  Texas,  22 ;  Cleveland  v.  Cleveland,  89  Texas,  451 ;  Phileo  v. 
Holliday,  24  Texas,  38;  Howze  v.  Howze,  19  Texas,  553. 

Justina  Ruppersberg  died  seized  of  an  estate  worth  nearly  $30,000.  It 
is  not  shown  how  much  of  this  she  had  at  the  time  the  will  was  executed, 
but  it  is  a  fair  inference  that  it  was  not  much  less,  as  the  will  was  made 
only  a  little  more  than  two  years  before  her  death.'  The  amount  of  the 
deposit  in  the  bank  of  T.  W.  House  at  that  time  is  not  shown,  but  it  may 
also  be  inferred  from  the  evidence  as  to  the  character  of  the  properiy 
on  hand  at  her  death  and  its  correspondence  with  the  property  mentioned 
in  the  will  that  it  was  practically  the  same ;  at  least,  a  large  amount.  It 
appears  that  she  died  childless,  but  had  blood  relations, — a  brother  and 
a  nephew,  besides  the  child  of  her  niece, — to  whom  she  had  given  the 
deposit  in  the  bank.  It  appears  also  that  she  had  no  real  estate  except 
that  mentioned  in  the  will,  and  it  may  be  inferred  that  all  of  her  prop- 
erty, as  it  existed  at  the  time  of  her  death  was  mentioned  in  the  will. 
After  giving  to  her  niece  the  bulk  of  her  estate,  she  desires  that  "my 
two  properties'*  be  sold  and  out  of  the  proceeds  of  the  sale  "I  give  and 
bequeath,"  and  then  follow  a  number  of  small  legacies  to  her  brother 
and  nephew,  and  the  relations  of  her  deceased  husband,  and  two  chari- 
ties named,  amounting  in  all  to  $3410 ;  and  in  clause  7  she  gives  special 
directions  as  to  the  manner  of  the  sale  of  her  real  estate  "for  the  pur- 
pose of  paying  my  just  debts,  funeral  charges,  and  expenses  of  estate,  and 
the  bequests  herein  bequeathed." 

So  it  is  clear  that  the  two  properties  were  her  real  estate,  and  that  she 
charged  this  real  estate  especially  with  the  payment  of  all  debts  and  ex- 
penses and  of  the  "bequests  herein  bequeathed."  The  nature  of  the  be- 
quest to  Anna  Kalbfleisch  was  an  exclusive  appropriation  from  the 
assets  of  the  estate  of  the  deposit  in  the  bank  of  T.  W.  House,  and  the 
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manner  of  providing  for  the  other  bequests  was  restrictive  of  their  pay- 
ment out  of  the  real  estate.  There  was  no  other  property  to  amount  to 
anything,  and  the  testatrix  seems  to  have  treated  this  property  as  the 
fund  for  the  satisfaction  of  every  other  legacy  and  charge  against  the 
estate.  And  the  residuary  clause,  giving  all  the  rest  and  residue  of  the 
estate,  after  payment  and  satisfaction  of  the  debts.,  funeral  charges,  and 
expenses  of  tiie  estate,  and  of  "the  foregoing  bequests,'^  seems  restricted 
to  the  proceeds  of  the  real  estate,  espcially  since  the  expressions  "fore- 
.going  bequests^^  and  '1>equests  herein  bequeathed*^  are  of  qual  meaning, 
and  in  clause  7,  'TbJequests  herein  bequeathed**  could  only  refer  to  the 
bequests  to  be  paid  out  of  the  real  estate.  It  is  clear  that  the  testatrix, 
in  the  use  of  the  words  "foregoing  bequests,*'  had  reference  to  the  be- 
quests referred  to,  and  the  payment  of  which  were  provided  for  as  ''be- 
quests herein  bequeathed**  in  clause  7  of  the  will,  and  that  "the  residue 
of  the  estate**  remaining  after  the  payment  of  the  debts,  funeral  charges, 
and  expenses  of  the  estate  and  of  the  "foregoing  bequests**  should  be  con- 
fined to  the  real  estate  dealt  with  and  the  small  amount  of  cash  and 
rents,  and  could  carry  no  more  than  the  residue  thereof.  The  particu- 
larity with  which  the  bequests  are  made  to  the  relations  of  the  husband, 
their  small  amount,  the  particular  nature  and  maimer  provided  for  their 
payment,  and  the  probability  of  a  small  residue,  together  with  the  lan- 
guage used  in  the  two  clauses  first  providing  the  maimer  of  the  payment 
of  the  "bequests  bequeathed,**  referring  to  the  bequests  in  clause  4,  and 
the  disposition  of  the  residue  after  paying  the  "foregoing  bequests**  in 
clause  6,  as  well  as  the  careful  provision  in  both  of  these  clauses  for  the 
payment  first  out  of  the  sale  of  the  real  estate  of  the  debts,  funeral 
charges,  and  expenses  of  administration,  lead  to  the  inevitable  conclusion 
that  in  the  residue  of  her  estate  the  testatrix  did  not  mean  to  include  and 
did  not  include  the  deposit  in  the  bank  of  T.  W.  House.  In  view  of  the 
particular  provision  that  the  debts  and  funeral  charges  shall  be  paid  out 
of  the  real  estate,  the  meaning  of  the  word  "estate**  in  clause  4,  where 
the  testatrix  directs  these  charges  to  be  paid  out  of  her  estate,  is  made 
more  apparent  by  reference  to  clause  3,  where  she  directs  that  they  shall 
be  paid  out  of  her  estate.  We  are  of  the  opinion  therefore  that  the 
lapsed  legacy  in  favor  of  Anna  Kalbfleisch  did  not  fall  into  the  residue 
and  that  it  should  be  distributed  to  the  heirs  of  the  testatrix.  The 
judgment  of  the  court  below  is  reversed  and  judgment  is  here  rendered 
in  favor  of  the  appellants. 

Reversed  and  rendered. 
Writ  of  error  refused. 
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H.  C.  Still  v.  City  op  Houston. 

Bandered  December  20,  1901. 

L— MtmidiMd  Corporation— DefectiTe  Sidewalk— Personal  Injnriea— Title  of  City 
to  Street. 
Where  a  city  is  sued  for  perBonal  injuries  caused  by  a  defect  in  the  side- 
walk of  a  street,  it  is  not  necessary  for  plainti^  to  prove  title  to  the  property 
in  the  dty,  but  it  is  sufficient  to  show  that  the  city  had  assumed  ownershij)  and 
control  of  the  property  for  street  purposes. 

1— Same— Evidence  of  Cities  ControL 

Evidence  showing  that  the  city  had  previously  sold  improvements  on  the 
property  where  the  street  was  situated,  and  authorised  their  removal  prepara- 
tory to  opening  the  street,  and  had  opened  the  street,  was  sufficient  to  warrant 
submitting  to  the  jury  whether  or  not  the  city  had  assumed  ownership  and  con- 
trol of  the  property  for  street  purposes. 

3.— Same— Citsr's  LiaMlity-*Notice  Not  Necessary. 

Where  a  city  charter  provided  that  the  city  should  not  be  liable  for  any 
injuries  sustained  by  reason  of  defective  condition  of  sidewalks,  etc,  unless  such 
condition  should  have  continued  for  ten  days  after  notice  to  certain  city  author- 
ities, and  the  dty  sold  certain  fences  on  property  through  which  a  street  was 
opened,  and  authorized  the  purchaser  to  remove  them,  which  he  did  within  the 
knowledge  of  the  dty,  but  he  failed  to  fill  a  hole  left  where  a  fence  post  was  re- 
moved, just  beside  the  sidewalk,  and  a  pedestrian  stepped  into  the  hole,  the 
charter  provision  had  no  application  to  such  case,  and  did  not  protect  the  city, 
although  no  notice  of  the  hole  had  been  given,  since  the  act  of  the  purchaser  was 
to  be  considered  the  act  of  the  city. 

4.— Practice  on  Appeal— Verdict  Directed. 

Where  the  trial  court  has  directed  a  verdict  the  question  of  error  in  refusing 
charges  is  not  in  the  case  on  appeal. 

Appeal  from  Harris.    Tried  below  before  Hon.  C.  E.  Ashe. 

Kirhy,  Martin  dk  Eagle  and  C  B.  Martin,  for  appellant 

Stewart,  Stewart  dk  Lockett  and  Joe  M.  Sam,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  H.  C.  Still 
against  the  city  of  Houston  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  as  a  resut  of  a  defective  sidewalk 
along  one  of  the  public  streets  of  the  city  of  Houston,  the  defect  being 
due  to  the  negligence  of  the  city.  The  answer  of  the  city  contained  a 
general  denial,  and  a  special  plea  to  the  effect  that,  by  the  force  of  one 
of  its  charter  provisions,  it  was  exempt  from  liability  resulting  from 
defects  in  streeitB  and  sidewalks,  except  when  they  had  been  permitted 
to  remain  out  of  repair  for  ten  days  after  written  notice  of  the  defect, 
the  notice  to  be  served  on  the  mayor  or  street  and  bridge  committee, 
and  that  no  such  notice  had  been  given  in  this  instance.  After  hearing 
the  evidence  adduced  on  the  trial  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  defendant,  and  the  resultant  verdict  was  duly  followed 
by  a  judgment  in  favor  of  the  city.  The  reasons  which  induced  the 
court  to  take  this  course  do  not  appear,  but  as  the  plaintifE^s  evidence 
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showed  that  he  was  injured  on  a  public  sidewalk  in  control  of  the  city^ 
and  that  the  injury  was  due  to  an  open  post  hole  at  the  edge  of  the  side- 
walk, which  had  been  there  for  months  prior  to  the  injury,  we  appre- 
hend the  court  refused  to  submit  to  the  jury  the  issues  thus  presented 
because  no  written  notice  had  been  shown  as  required  by  the  charter 
provision  pleaded,  and  because  the  court  was  of  opinion  the  facts 
brought  the  case  within  the  purview  of  that  provision. 

TJie  evidence  adduced  by  plaintiff  tended  to  establish  the  following^ 
state  of  facts:  The  city  of  Houston  is  a  municipal  corporation  oper- 
ating under  a  special  charter.  On  the  third  day  of  January,  1898, 
Center  street,  a  public  street  in  said  city,  was  not  continuous,  its  contin- 
uity being  interrupted  at  or  near  its  intersection  with  Ashe  street.  The 
property  lying  between  the  two  ends  of  Center  street  was  owned  by  one 
Clark,  and  was  broader  than  the  street.  The  city  determined  to  Open 
Center  street,  and  for  this  purpose  purchased  the  entire  Clark  property^ 
On  this  property  there  was  then  situated  certain  improvements  and 
fencing,  which  it  was  necessary  to  remove  in  order  to  open  the  street 
and  prepare  it  for  use  by  the  public.  To  accomplish  this  the  city  sold 
the  improvements  and  fencing  to  one  Fashon,  and  authorized  him  to- 
remove  it  from  the  property,  which  he  did,  and  when  he  had  finished 
he  verbally  reported  the  fact  to  the  mayor  of  the  city.  Thereafter  the 
city,  through  its  duly  authorized  agents,  opened  Center  street  through 
the  property,  and  prepared  it  for  use  by  the  public.  In  removing  the- 
fence  posts  from  the  part  of  the  Clark  property  on  the  east  side  of  Ashe 
street,  and  near  the  intersection  of  Ashe  and  Center  streets,  Fashont 
did  not  fill  up  the  holes  left  by  the  taking  up  of  the  posts,  and  it  was 
into  one  of  these  holes  that  Still  stepped  and  injured  himself.  This  hole- 
was  not  on  the  part  of  the  property  used  for  the  opening  of  Center 
street,  but  was  on  the  excess  of  the  property  left  on  the  north  side  of 
Center  street  and  the  east  side  of  Ashe  street,  after  Center  street  was 
opened.  The  hole  in  question  was  just  at  the  edge  of  and  touching  the* 
east  side  of  Ashe  street  sidewalk,  and  had  been  there  in  that  condition 
long  prior  to  the  accident. 

On  the  night  of  the  11th  day  of  February,  1899,  plaintiff  was  going 
to  his  home  in  Houston,  carrying  in  his  hand  some  light  groceries.  In 
so  going,  he  walked  along  the  "dirf  *  sidewalk  on  the  east  side  of  Ashe- 
street,  along  where  the  post  holes  were  situated.  The  night  was  dark 
and  rainy  and  the  street  was  not  lighted.  He  was  not  in  the  habit  of 
using  that  sidewalk,  and  had  no  knowledge  that  the  holes  were  there. 

The  action  of  the  court  in  directing  a  verdict  is  assailed  by  an  appro- 
priate assignment  of  error.  Appellee  seeks  to  justify  the  action  of  the 
court  upon  three  grounds:  (1)  Because  the  city  had  no  written  notice 
of  the  defect  ten  days  prior  to  the  accident,  and  is  therefore  protected 
by  its  charter  provision.  (2)  Because  the  property  on  which  the  hole 
was  situated  was  not  shown  to  be  the  property  of  the  city.  (3)  Be- 
cause the  removal  of  the  improvements  and  posts  was  not  shown  to  be- 
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Hie  act  of  the  city^  but  the  act  of  Fashon^  to  whom  the  improvements 
were  sold. 

We  are  of  opinion  it  was  not  necessary  for  plaintiff  to  show  title  to 
the  city  in  the  property.  It  was  snflBcient  to  show  that  the  city  had  in 
fact  assumed  ownership  and  control;  had  in  fact  sold  the  improvements 
and  authorized  their  removal  as  a  part  of  the  preparation  for  opening 
the  street,  and  had  in  fact  opened  the  street  for  use  by  the  public.  We 
think  this  was  sufficiently  shown  to  authorize  the  submission  of  the 
question  to  the  jury.  The  charter  provision  under  which  the  city  seeks 
protection  is  as  follows:  ^^That  said  corporation  shall  not  be  liable  to 
any  person  for  damages  caused  from  streets,  ways,  crossing,  bridges,  or 
sidewalks  being  out  of  repair  from  negligence  of  said  corporation  unless 
the  same  shall  have  so  remained  for  ten  days  after  special  notice  in 
writing  to  the  mayor  or  street  and  bridge  committee."  Sec.  35,  Charter 
of  1897.  The  provisions  of  this  section  are  stringent  and  sweeping,  and 
amount  to  a  denial  of  recovery  to  any  person  for  damages  resulting  from 
want  of  repair  to  any  of  the  public  ways  of  the  city,  when  the  city  had 
not  the  requisite  notice  whether  the  injured  person  knew  of  the  defect 
or  not.  The  question  presented  is,  whether  it  applies  to  cases  like  the 
one  under  consideration.  A  similar  provision  was  construed  in  the  case 
of  City  of  Houston  v.  Isaacs^  68  Texas,  116.  In  that  case  it  was  held 
that  the  provision  did  not  exempt  the  city  from  liability  for  injuries 
resulting  from  defects  in  the  streets  caused  by  the  cit3r^s  own  procure- 
ment. In  disposing  of  the  question  Chief  Justice  Gaines,  who  delivered 
the  opinion  in  the  case  cited,  used  the  following  language :  "There  may 
be  some  reason  for  requiring  notice  to  the  city  authorities  of  a  defect 
accruing  from  ordinary  causes,  such  as  the  action  of  floods,  the  use  of 
the  street  by  the  public,  or,  it  may  be  said,  from  any  cause  except  by  the 
action  of  the  city  itself.  But  in  the  present  case  the  city  put  a  con- 
tractor to  work,  stipulating  to  have  an  excavation  made  which  was  to 
be  filled  with  gravel,  and  after  the  work  had  been  begun  and  the  street 
had  been  rendered  unsafe  for  travel,  discharged  the  contractor  and  left 
the  work  in  an  unfinished  condition.  This  action  was  taken  by  the  very 
officers  to  whom  the  charter  required  the  notice  to  be  given.  The  city 
is  not  sought  to  be  held  liable  for  any  injury  caused  by  a  defect  accruing 
from  any  extrinsic  cause,  but  for  having  by  its  own  procurement  made 
the  street  unsafe  and  knowingly  left  it  in  that  condition.  *  *  * 
Under  these  circumstancces  we  are  of  opinion  that  no  proof  of  written 
notice  was  necessary  in  order  to  hold  the  city  liable.'' 

We  are  of  opinion  that  the  case  before  us  can  not  be  distinguished  on 
the  facts  from  the  case  cited.  In  that  case  the  city  had  procured  an 
affirmative  thing  to  be  done,  whereby  the  street  wan  rendered  unsafe. 
In  this  case  the  city,  in  furtherance  of  its  design  to  open  Center  street, 
had  procured  the  removal  of  the  improvements  from  the  premises,  and 
this  involved  the  taking  out  of  the  posts,  which  inevitably  left  the  holes, 
unless  the  city  had  arranged  with  the  purchaser  of  the  property  to  fill 
Vol.  27  civil— 29. 
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the  holes,  and  this  does  not  appear  to  have  been  done.  It  is  immaterial 
that  the  city  procured  tfee  removal  of  the  improveinents  by  a  sale  of 
them.  It  was  but  another  means  of  getting  the  improvements  out  of 
the  way,  and  was  as  much  the  act  of  the  city  as  if  it  had  been  done  by 
one  of  its  regular  officers.  The  mayor  and  other  officers  concerned 
necessarily  knew  of  the  sale,  for  they  had  brought  it  about.  They  neces- 
sarily knew  of  the  fact  that  the  property  had  been  moved,  for  they  pro- 
ceeded at  once  to  prepare  the  street  across  the  property  for  public  use. 
In. addition  to  this,  the  mayor  himself  was  notified  at  once  by  the  pur- 
chaser that  the  work  had  been  done.  It  amounted  to  no  more  than  if 
the  city  had  employed  Pashon  to  remove  a  large  stone  or  other  obstruc- 
tion from  an  established  street,  giving  him  the  stone  or  obstruction  for 
his  services.  If  the  removal  of  the  obstruction  would  leave  a  dangerous 
excavation  in  the  street,  the  city  would  necessarily  be  chargeable  with 
notice  and  with  the  duty  to  obviate  the  consequent  danger. 

We  think  the  removal  of  the  posts  by  Fashon  under  the  circumstances 
stated  was  the  act  of  the  city,  coming  within  the  class  of  cases  to  which 
the  doctrine  announced  in  the  Isaacks  case,  supva,  applies.  The  cause 
should  have  been  submitted  to  the  jury  to  determine,  among  other  issues 
in  the  case,  whether  the  city  was  guilty  of  negligence  in  leaving  the  un- 
filled post  hole  so  near  the  sidewalk. 

Appellant  reserved  exceptions  to  the  admission  of  evidence,  and  has 
assigned  errors  thereon.  They  present  questions  not  likely  to  arise  on 
another  trial,  so  we  do  not  consider  them. 

Errors  are  assigned  on  the  refusal  of  the  trial  court  to  give  requested 
charges.  The  trial  court  having  directed  a  verdict^  did  not  indicate 
whether  he  thought  them  sound  propositions  of  law  or  not.  The  ques- 
tion of  error  in  refusing  them  is  not  in  the  case  on  this  appeal.  We 
have  held  that  on  a  like  state  of  facts  the  court  should  upon  another 
trial  submit  the  issues  to  the  jury.  Inasmuch  as  we  have  no  reason  to 
believe  that  this  will  not  be  correctly  done  by  the  trial  judge,  we  will  not 
assume  to  advise  him  in  advance. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


National  Exchange  Bane  of  Dallas  v.  W.  L.  Foley  et  al. 

Decided  December  19,  1901. 

Venue— Sale  of  Claim— Collusioii. 

Where  the  owner  of  a  dkim  against  a  bank  domiciled  in  another  county, 
knowing  that  suit  would  have  to  be  brought  thereon,  and  in  order  to  procure 
the  venue  in  the  county  of  his  residence,  sold  the  claim  to  plaintiff  with  guar- 
anty of  its  payment,  the  plaintiff,  having  purchased  in  good  faith,  for  value, 
and  without  notice  of  such  purpose  on  the  part  of  the  owner,  was  entitled  to 
maintain  suit  against  his  assignor  and  the  bank  in  the  county  of  the  former's 
residence. 
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Appeal  from  Harris.     Tried  below  before  Hon.  Chas.  E.  Ashe. 
Ferryman  &  Koitwitz  and  Coleman  d  Abbott,  for  appellant. 
Hutcheeon,  Campbell  &  Hutcheson,  for  defendants. 

GARRETT,  Chief  Justice.— The  appellee  W.  L.  Foley  brought  this 
action  of  debt  in  the  District  Court  of  Harris  County,  in  the  Eleventh 
Judicial  District,  against  the  appellant,  the  National  Exchange  Bank 
of  Dallas,  and  John  Finnigan,  of  Harris  County,  and  R.  E.  Paine,  of 
New  York,  composing  the  firm  of  John  Finnigan  ft  Co.,  doing  business 
in  the  city  of  Houston,  Harris  County.  The  facts  upon  which  the 
alleged  indebtedness  arose,  as  stated  in  the  petition  and  shown  by  the 
evidence,  were  that  one  H.  T.  Brady  who  managed  the  business  of  John 
Finnigan  &  Co.  in  the  city  of  Dallas,  April  5,  1899,  drew  a  check  for 
the  sum  of  $2000  against  the  deposit  account  of  said  Finnigan  &  Co. 
with  the  said  National  Exchange  Bank  in  payment  of  his  own  debt  to 
said  bank,  which  the  bank  charged  to  said  account  and  applied  so  much 
thereof  to  payment  of  said  Brady's  debt.  On  or  about  October  26,  1900, 
John  Finnigan  having  made  out  a  claim  for  said  sum  of  money  with 
interest  against  the  bank,  discounted  and  sold  the  same  to  the  appellee 
with  their  guaranty  of  payment  of  said  claim  as  well  as  of  attorney's 
fees  and  all  costs.  It  was  alleged  and  proved  that  the  claim  had  been 
placed  in  the  hands  of  attorneys  for  collection  at  an  expense  of  $200. 
John  Finnigan  &  Co.  sold  the  claim  to  the  appellee  for  the  purpose  of 
procuring  the  venue  in  Harris  County  of  a  suit  which  he  knew  must  be 
brought  thereon,  but  the  appellee  bought  the  claim  for  value  paid  in 
good  faith  as  an  investment,  without  knowledge  of  the  purpose  on  the 
part  of  John  Finnigan  &  Co.  The  bank  pleaded  to  the  venue  that  the 
claim  was  coUusively  transferred  to  the  appellee  by  John  Finnigan  ft 
Co.  for  the  fraudulent  purpose  of  depriving  it  of  the  right  to  be  sued 
in  the  county  of  its  domicile  and  to  confer  jurisdiction  upon  the  Dis- 
trict Court  of  Harris  County.  Upon  trial  of  this  issue  the  good  faith 
of  the  appellee  appearing,  the  court  below  overruled  the  plea.  Other 
defenses  were  made  and  evidence  heard  thereon,  but  it  is  not  deemed 
necessary  to  a  disposition  of  the  case  to  make  any  statement  thereof  or 
to  find  further  facts. 

The  appellant's  third  assignment  of  error  is  the  only  one  that  is  at 
all  in  conformity  with  the  rules,  and  the  remaining  ones  will  not  be 
considered  because  they  are  too  general.  The  third  assignment  is  that 
the  court  erred  in  its  finding  upon  the  plea  of  privilege,  because  it  was 
unsupported  by  the  evidence  and  was  in  direct  conflict  with  the  evi- 
dence, from  which  it  appeared  that  appellee  had  entered  into  a  simu- 
lated transaction  with  Finnigan  &  Co.  for  the  purpose  only  of  confer- 
ring jurisdiction  on  the  District  Court  of  Harris  County.  The  propo- 
sition under  this  assignment  will  not  be  disputed.  It  is  that  "a  plain- 
tiff can  not  by  collusion  and  for  the  sole  purpose  of  suing  a  defendant  in 
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a  county  other  than  his  residence^  join  others  as  defendants,  and  by  as- 
signment of  the  debt  to  a  third  person,  coUusively  and  with  no  other 
purpose  than  to  gain  jurisdiction  over  the  defendant,  procure  such  juris- 
diction in  a  county  other  than  his  place  of  residence/*  No  oollusioii 
was  shown  because  the  appellee  did  not  participate  in  the  purpose  of 
Finnigan  &  Co.,  but  as  an  investment  purchased  and  paid  for  the  claim 
at  a  reasonable  discount,  without  knowledge  of  such  purpose.  Payne  tes- 
tified that  it  would  have  cost  him  $500  or  $600  to  bring  the  suit  in 
Dallas  County,  and  upon  the  advice  of  his  attorney  he  sold  the  claim 
CO  appellee  at  a  discount  of  $100  and  guaranteed  it.  That  he  said  noth- 
ing to  the  appellee  about  the  status  of  the  claim  and  that  appellee  asked 
him  no  questions.  That  there  was  no  secret  understanding  about  the 
return  of  the  money  and  that  the  transaction  was  genuine.  Foley  tes- 
tified that  it  did  not  occcur  to  him  that  it  is  a  peculiar  transaction.  He 
is  not  a  broker;  he  is  in  the  dry  goods  business  and  does  not  make  it  a 
rule  to  buy  accounts.  Finnigan  &  Co.  said  nothing  to  him  about  suing 
when  he  bought  the  account^  and  he  did  not  know  when  he  bought  it 
that  there  would  be  a  law  suit.  He  expected  it  would  be  paid  on  pre- 
sentation, and  bought  it  because  Finnigan  ft  Co.  guaranteed  it.  He 
knew  them  to  be  a  solvent  concern  and  knew  Mr.  Payne^s  business  in- 
tegrity; and  there  was  no  agreement  outside  of  the  paper.  We  are  of 
the  opinion  that  the  finding  of  the  trial  court  was  supported  by  the  evi- 
dence, and  the  appellee,  having  bought  the  claim  in  good  faith  for 
value  paid,  had  the  right  to  join  John  Finnigan  ft  Co.  and  the  appellant 
as  defendants  in  a  suit  against  them  on  said  claim  in  the  District  Court 
of  Harris  County,  the  residence  of  Finnigan  in  said  county  giving 
jurisdiction  over  the  other  defendants.    The  judgment  will  be  affirmed. 

Affirmed. 
Delivered  December  19,  1901. 
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J.  H.  Deaveb  v.  State  op  Texas  ex  rel.  W.  F.  Tripp. 

Decided  December  7,  1001. 

1.— Public  School  Election— Validity— IxTesalaxitie»-H}ao  Warranto. 

Where  at  an  election  for  district  school  trustees  held  at  the  proper  time 
and  place  for  holding  such  election,  the  officers  appointed  to  hold  it  failed  to 
appear  and  act,  and  a  person  appointed  by  the  oounty  judge,  without  authority, 
to  hold  the  election  selected  two  others  to  assist  him  as  derks,  and  the  elec- 
tion was  held  by  them  honestly  and  fairly,  all  legal  votes  presented  being  re- 
ceived, no  one  protesting  against  the  election,  and  due  return  thereof  being  made, 
there  was  a  ratification  by  the  voters  of  the  acts  of  su(^  officers,  and  it  was 
error  to  adjudge  the  election  void  in  a  quo  warranto  proceeding  brought  by  the 
state  at  the  relation  of  one  having  no  interest  in  the  controversy. 

1— Same— Retnina— Election  Officers  Not  Sworn. 

The  returns  of  such  election  were  properly  made  to  the  county  judge,  where 
he  was  ex  officio  superintendent  of  education ;  and  the  fact  that  the  officers  hold- 
ing the  election  were  not  sworn  did  not  render  the  election  void. 

Appeal  from  Taylor.    Tried  below  before  Hon.  N.  R.  Lindsey. 

Cunningham  &  Wilson,  for  appellant. 

/.  M.  Wagsiaff  and  T.  A.  Bledsoe,  for  appellee, 

HTTNTER,  Associate  Justice. — ^This  is  a  proceeding  in  the  natare 
of  quo  warranto,  instituted  July  22,  1901,  by  the  county  attorney,  by 
leave  of  the  district  judge^  in  the  name  of  the  State  of  Texas,  by  W.  P. 
Tripp,  as  relator,  to  remove  J.  H.  Deaver  from  the  office  of  trustee  of 
public  school  district  No.  9,  Taylor  County,  for  the  reason  that  the  per- 
sons who  held  the  election,  I.  S.  Thunnond,  D.  A.  Shaw,  and  J.  F.  Rob- 
inson, were  not  appointed  by  the  commissioners  couri:,  nor  selected  by 
the  voters  present  at  the  election;  that  they  were  not  sworn;  nor  was 
their  return  of  the  election  made  to  the  commissioners  court,  but  was 
made  to  the  county  judge  of  Taylor  County. 

Respondent,  Deaver,  answered  by  a  general  denial,  not  guilty,  and 
specially  that,  while  the  voters  at  said  election  did  not  formally  elect 
ofiBcers  to  hold  the  election,  yet  they  voted  and  acquiesced  in  and  recog- 
nized said  persons  as  officers  of  said  election;  that  said  election  was 
fairly  held  and  without  fraud;  that  respondent  received  a  majority  of 
the  votes  cast;  that  he  was  qualified  to  hold  the  office,  and  had  taken  the 
oath  required  by  law,  and  was  performing  the  duties  thereof;  that  the 
insularities  in  the  election  as  complained  of  did  not  render  the  elec- 
tion void. 
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The  case  was  submitted  to  the  court  without  a  jury  upon  an  agreed 
statement  of  facts,  which  is  contained  in  the  record,  and  is  substan- 
tially as  follows:  At  the  February  term  of  the  Commissioners  Court 
of  Taylor  County,  1901,  T.  B.  Cross,  J.  H.  Deaver,  and  J.  A.  Buchee 
were  appointed  by  said  court  to  hold  all  elections  required  by  law  in 
said  school  district  ^f or  the  year  1901.  This  election  was  required  to  be 
held  on  the  first  Saturday  in  April,  1901,  for  two  school  trustees;  that 
on  said  day  the  said  Cross,  Deaver,  and  Buchee  failed  to  hold  said  elec- 
tion, but  on  the  morning  of  that  day,  at  Buffalo  Gap, — the  proper  place 
for  holding  said  election, — some  of  the  electors  of  said  district  had  as- 
sembled, and  among  them  T.  B.  Cross,  who  declined  to  hold  the  elec- 
tion, and  suggested  that  the  voters  present  be  called  together  and  select 
officers  from  among  themselves  to  hold  the  election,  when  I.  S.  Thur- 
mond stated  that  he  had  been  appointed  by  the  county  judge  to  hold  the 
election,  and  he  intended  to  do  so.  Thereupon  he  selected  D.  A.  Shaw 
and  J.  F.  Bobinson  to  assist  him  as  clerks,  and  they  then  held  the  elec- 
tion. Neither  Thurmon,  Shaw,  nor  Robinson,  were  sworn  as  election 
officers,  but  thirty-six  electors  voted,  and  it  does  not  appear  that  anyone 
protested  against  these  persons  holding  the  election,  nor  that  anybody 
was  prevented  from  voting,  nor  that  any  illegal  votes  were  cast,  nor  that 
anyone  staid  away  or  refused  to  vote  because  these  persons  were  holding 
the  election;  but  that,  presumptively,  all  voted  who  were  present  and 
desired  to  vote,  and  thus  acquiesced  in  the  selection  of  these  three  per- 
sons to  hold  the  election,  only  Mr.  Cross  suggested  that  it  would  not  be 
a  legal  election  unless  the  voters  selected  the  officers  to  hold  the  elec- 
tion. The  county  judge  did  appoint  Thurmond  a  few  days  before  the 
election  to  hold  it,  and  gave  him  a  writing  to  that  effect;  but,  while 
Thurmond  believed  this  appointment  conferred  authority  on  him  to 
hold  the  election,  it  was  void,  as  there  was  no  law  authorizing  the  county 
judge  to  make  such  appointment. 

The  election  was  fairly  and  honestly  held,  and  resulted  in  the  elec- 
tion of  J.  H.  Deaver,  the  respondent,  as  one  of  the  trustees.  There 
were  about  150  voters  in  the  district,  but  none  were  denied  the  right  to 
vote  who  offered  to  do  so.  The  county  had  no  superintendent  of  schools, 
and  the  return  of  the  election  was  made  to  the  county  judge,  who  de- 
clared respondent  duly  elected  trustee  of  the  district,  and  entered  his 
name  on  his  books  as  such,  and  the  respondent  took  the  oath  of  office  re- 
quired by  law,  and  duly  entered  upon  the  duties  of  his  office  in  April, 
1901. 

The  result  of  the  election  was  certified  to  by  Thurmond  as  "manager 
of  election,"  and  by  Robinson  and  Shaw  as  "clerks,"  and  the  ballot  box, 
poll  list,  and  tally  sheet  were  returned  to  the  county  judge.  Their  cer- 
tificate, on  its  face,  did  not  show  by  what  authority  they  held  the  elec- 
tion. It  was  made  at  the  foot  of  the  tally  sheet,  and  was  in  the  follow- 
ing form :  *^e  certify  this  is  a  correct  return  of  election  held  at  Buf- 
falo Gap  for  two  school  trustees  for  district  No.  9.  I.  S.  Thurmond, 
manager  of  election;  J.  F.  Robinson,  clerk;  D.  A.  Shaw,^lerk." 
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The  court  held  the  election  void  and  rendered  judgment  ousting  the 
respondent  from  said  office^  and  from  that  judgment  this  appeal  was 
taken. 

We  think  the  court  erred  in  holding  this  election  void.  To  sustain 
the  judgment  of  the  District  Courts  counsel  for  the  State  rely  upon  the 
following  proposition:  "The  pretended  election  held  by  Thurmond, 
Shaw,  and  Bobinson  was  absolutely  void,  because  neither  one  of  the  par- 
ties attempting  to  hold  the  election  had  any  authority  or  color  of  author- 
ity to  do  so,  and  were  neither  de  facto  nor  de  jure  officers.^'  State  v. 
Van  Amringe,  12  Law.  Rep.  Ann.,  202;  Land  Co.  v.  Laigle,  69  Texas, 
344;  Biencourt  v.  Parker,  27  Texas,  662,  563. 

The  insistence  is  that  because  Thurmond  asserted  that  he  acted  under 
a  written  appointment  from  the  county  judge,  which  the  law  did  not 
authorize,  he  was  neither  a  de  facto  nor  de  jure  officer,  but  was  an 
usurper,  and  so  were  the  clerks.  The  agreed  facts  show,  and  this  court 
finds,  that  th6  election  was  fairly  and  honestly  held, — ^there  being  not 
even  a  charge  or  suspicion  of  fraud  against  it.  No  candidate  is  com- 
plaining against  it, — only  the  State  upon  the  relation  of  a  disinterested 
citizen  of  the  free  school  district.  Li  other  words,  no  private  interests 
or  rights  have  been  affected  by  it  one  way  or  the  other.  It  does  not  ap- 
pear whether  the  relator  was  present,  or  whether  he  participated  in  the 
election,  or  not.  It  does  appear  that  he  was  not  a  candidate  for  trus- 
tee. The  State — ^the  general  public — is  not  interested  in  such  con- 
troversies as  this,  where  even-handed  justice  is  done,  and  no  fraud  or 
injury  of  any  character  is  shown  or  charged.  The  statute  simply  pro- 
vides that  if  the  officers,  or  either  of  them,  appointed  by  the  commission- 
ers court  to  hold  the  election,  fail  or  refuse  to  do  so,  then  the  electors 
present,  when  the  time  comes  for  opening  the  polls,  "may  select  of  their 
number  a  person  or  persons  to  act  in  the  place  of  those  absent  or  refus- 
ing to  act."  2  Sayles'  Ann.  Civ.  Stats.,  art.  3953a.  The  manner  of  se- 
lecting is  left  entirely  with  the  electors.  If,  then,  these  three  men  opened 
the  polls  and  held  the  election,  and  the  electors  who  were  there  and 
desired  to  vote  participated  in  the  election,  they,  by  that  act  of  voting, 
selected  those  who  were  holding  the  election  for  them  as  the  officers  of 
the  election,  and  they  ratified  their  acts  in  holding  it;  and  it  would,  in 
that  case,  make  no  difference  who  appointed  Thurmond,  because  the 
power  which  can  legally  appoint  can  ratify  and  make  good  an  illegal 
appointment.  In  this  case,  we  think,  the  ratification  was  complete.  It 
is  not  necessary  to  state  whether  they  were  de  facto  or  de  jure  officers. 
The  ratification  of  their  acts  made  the  election  good  and  valid,  and  it 
related  back  to  the  beginning  of  the  election  and  constituted  valid  au- 
thority for  holding  it. 

The  fact  that  they  were  not  sworn  did  not  render  the  election  void. 
Art.  3953a,  above  cited ;  McCrary  on  Elec.,  sec.  216 ;  Hunnicutt  v.  State, 
75  Texas,  233;  Sanders  v.  Lacks,  43  S.  W.  Rep.,  653;  McKinney  v. 
O'Connor,  26  Texas,  5. 
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The  returns  were  properly  made  to  the  county  judge,  as  he  was  ex 
oflScio  county  superintendent.     Art.  3953a,  supra. 

It  was  in  the  discretion  of  the  district  judge  to  refuse  to  allow  the  in- 
formation in  this  case  to  be  filed,  and,  when  filed,  upon  hearing  to  re- 
fuse to  remove  the  respondent,  as  the  relator  showed  no  interest  in  the 
controversy.  The  court,  upon  such  a  state  of  facts,  should  have  refused 
to  remove  the  respondent,  and  dismissed  the  information.  Where  the 
election  for  school  trustees  has  been  held  on  the  proper  day  and  at  the 
proper  place,  and  by  ballot,  and  was  fairly  and  honestly  held,  so  that 
the  people  had  the  opportunity  to  express  their  wishes  by  their  ballots 
as  to  who  they  wanted  for  trustees,  and  no  one  has  been  deprived  of  his 
right  to  vote  and  have  his  vote  counted,  and  no  illegal  votes  have  been 
allowed,  nor  other  fraud  or  illegality  been  practiced,  the  election  should 
be  sustained  by  the  courts  in  the  interest  of  public  peace  and  harmony, 
regardless  of  such  irregularities  as  are  shown  here.  State  v.  Hoflf,  88 
Texas,  297,  31  S.  W.  Rep.,  290. 

The  judgment  of  the  District  Court  is  therefore  reversed,  and  the  in- 
formation herein  dismissed,  at  the  costs  of  the  relator,  both  in  this  court 
and  in  the  District  Court. 

Reversed  and  dismissed. 

Writ  of  error  refused. 


Maby  Hughes  Drew  et  al.  v.  Augusta  Wooten  et  al. 

Decided  December  21,  1001. 

1.— Homestead— Abandonment  of  Part— Husband's  Power. 

The  husband  acting  as  the  head  of  the  family  and  in  sood  faith,  has  power 
to  contract  the  homestead  area  by  abandonment,  without  the  concurrence  of  the 
wife,  and  in  such  case  his  deed  alone  will  convey  the  title  to  the  part  abandoned. 

S.— Same— Actual  Abandonment  Necessary. 

The  abandonment  must  be  actual,  and  mere  intention  to  abandon  as  eyi> 
denoed  by  the  husband's  deed  and  the  like  is  not  sufficient  where  the  homestead 
use  continues. 
8. — Same — Surrender  of  Possession. 

Where  the  husband  had  bought  and  inclosed  a  block  of  twelve  town  lots  fos 
a  homestead,  and  prior  to  his  conveyance  of  one  of  the  lots  to  another  person 
he  permitted  the  purchaser  to  place  lumber  on  the  lot  for  the  erection  of  a 
house  thereon,  there  was  an  abandonment  of  the  possesion  and  occupancy  of  such 
lot  for  homestead  purposes. 

4.— Same— Evidence. 

Where  for  several  years  after  the  husband's  conveyance  of  the  abandoned 
lot  he  did  not  render  it  for  taxes,  and  the  wife  did  not  render  it  the  year  after 
his  death,  nor  assert  any  claim  during  all  these  years  to  the  lot  as  being  stU  a 
part  of  her  homestead,  her  testimony  that  she  refused  to  sign  the  deed  conveying 
it,  and  never  intended  to  relinquish  her  homestead  claim  to  it,  is  ineffectual. 

Appeal  from  Childress.    Tried  below  before  Hon.  G.  A.  Brown. 
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Edward  E.  Digga,  for  appellants. 
Stovall  Johnson  and  A.  A.  Henderson,  for  appellees. 

STEPHENS,  Associate  Justice.— April  6,  1893,  William  White- 
head  conveyed  to  Prank  Wilson  lot  6  in  block  90,  in  the  town  of  Chil- 
dress. Suit  was  brought  by  appellants,  the  remote  yiendees  of  Wilson, 
to  recover  this  lot  from  appellee  Augusta  Wooten,  the  surviving  widow 
of  William  Whitehead,  who  died  in  the  summer  of  1899,  and  W.  G. 
Wooten,  her  second  husband,  and  C.  Harmonson.  In  a  trial  before  the 
court  without  a  jury  the  recovery  sought  was  denied,  and  from  that 
judgment  this  appeal  is  taken. 

But  one  error  is  assigned,  in  which  assignment  it  is  stated  that  the 
only  issue  involved  is  whether  or  not  "at  the  time  of  the  execution  of 
the  deed  by  said  William  Whitehead  conveying  to  Prank  Wilson  said 
premises'^  the  same  constituted  a  part  of  the  homestead  of  Whitehead  and 
wife. 

The  evidence  warranted  a  finding  that  when  Whitehead  purchased 
block  90,  March  7,  1893,  which  was  then  vacant,  it  was  with  the  inten- 
tion on  the  part  of  himself  and  wife  of  making  the  entire  block  their 
homestead;  tiiat  when  they  moved  into  the  house  which  they  had  just 
constructed  on  lot  1,  the  northeast  comer  of  this  block,  about  March 
22,  1893,  and  when  they  inclosed  with  a  wire  fence  the  entire  block  two 
days  thereafter,  such  was  still  the  intention  of  his  wife.  But  was  the 
evidence  such  as  to  warrant  a  finding  that  the  lot  in  controversy,  the 
northwest  comer  of  the  block,  had  become  and  was  still  a  part  of- the 
homestead,  when  Whitehead,  without  the  joinder  of  his  wife,  conveyed 
it  to  Wilson,  April  6,  1893  ?  The  conduct  of  William  Whitehead  about 
the  time  and  after  the  deed  was  made  to  Wilson,  who  had  already  pre- 
pared to  build  and  at  once  built  a  house  upon  and  occupied  the  lot  as  a 
home  for  several  years  thereafter,  tended  strongly  to  show  that  when 
he  made  the  deed  to  Wilson,  and  even  prior  thereto,  he  must  have  in- 
tended to  sever  this  lot  from  the  homestead.  It  was  within  a  year  there- 
after fenced  oflE  from  the  rest  of  the  block,  by  the  father  of  Mrs,  White- 
head, though,  as  claimed  by  him,  merely  for  the  purpose  of  keeping 
Wilson^s  chickens  out  of  his  garden.  It  was  never  rendered  for  taxes 
by  William  Whitehead  during  the  remaining  six  years  of  his  life,  al- 
though he  rendered  the  other  eleven  lots  in  the  block  regularly;  nor 
did  Mrs.  Whitehead  render  it  the  year  after  his  death.  No  notice  was 
ever  given  to  Wilson,  or  to  any  of  his  several  vendees,  who  occupied  lot 
6  in  succession  during  all  these  years  as  a  home,  that  it  was  claimed  as 
a  part  of  the  Whitehead  homestead.  Against  these  stubborn  facts  of 
contemporaneous  and  after  conduct  is  the  bare  statement,  though  under 
oath,  of  Mrs.  Wooten,  that  she  refused  to  sign  the  deed  and  never  in- 
tended to  give  up,  but  always  claimed  lot  6,  as  a  part  of  the  homestead, 
which  in  view  of  seven  years  of  silence  on  her  part,  pending  the  continu- 
ous occupancy  of  the  lot  in  question  by  others  as  a  home,  to  say  nothing 
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of  her  omission  of  the  lot  from  her  tax  rendition  of  1900,  looks  very  much 
like  an  afterthought.  It  has  been  several  times  held  in  this  State  to  be 
within  the  power  of  the  husband,  acting  in  good  faith,  without  the  con- 
currence of  the  wife,  to  contract  the  homestead  area  by  abandonment, 
he  being  the  head  of  the  family.  There  must,  however,  be  an  actual 
abandonment;  mere  intention  to  abandon,  as  evidenced  by  his  deed  and 
the  like,  not  being  sufficient  where  the  homestead  use  continues.  But 
where  prior  to  or  contemporaneous  with  the  delivery  of  the  deed  and 
surrender  of  actual  possession  of  a  part  of  the  homestead  premises  there 
is  both  the  good  faith  intention  on  the  part  of  the  husband,  who  makes 
the  deed,  to  abandon,  and  an  actual  cessation  of  the  occupancy  and  use 
of  the  part  so  conveyed  as  a  part  of  the  homestead,  such  conveyance  by 
him  alone  is  not  within  the  constitutional  inhibition.  Tackaberry  v. 
Bank,  85  Texas,  488.  That  it  was  the  intention  of  Mr.  Whitehead,  in 
selling  lot  6  to  Wilson,  whatever  may  have  been  the  intention  of  his 
wife,  to  exclude  it  from  the  homestead,  must  be  accepted,  we  think,  as 
an  established  fact;  and  we  so  find.  To  overturn  the  judgment,  how- 
ever, we  must  further  find  that  when  the  deed  was  made  to  Wilson  lot  6, 
then,  if  it  had  not  theretofore,  ceased  to  be  occupied  or  used  as  a  part 
of  the  homestead ;  or,  rather,  that  the  evidence  did  not  warrant  a  finding 
to  the  contrary.  On  this  issue  there  was  seeming  conflict  in  the  testi- 
mony, but  on  careful  analysis,  making  due  allowance  for  the  inaccuracy 
of  witnesses  after  the  lapse  of  many  years  as  to  time  and  dates,  this  con- 
flict will  be  found  more  apparent  than  real.  We  find  nothing  in  the 
testimony  of  other  witnesses  in  direct  or  necessary  conflict  with  the  fol- 
lowing testimony  of  witness  Bates,  the  truth  and  accuracy  of  which  can 
not  reasonably  be  doubted:  "I  was  in  charge  of  the  Carey  Lombard 
lumber  yard  in  Childress,  in  March,  1893,  I  had  just  come  to  Childress. 
I  knew  Frank  Wilson  and  William  Whitehead.  I  sold  Prank  Wilson  the 
lumber  to  build  the  house  in  controversy  in  this  suit,  situated  on  lot  6, 
block  90,  on  the  20th  day  of  March,  1893,  and  delivered  same  to  him  that 
day.  I  went  to  the  place  where  the  house  now  stands  on  that  day,  after 
I  delivered  the  lumber,  and  the  lumber  was  on  the  ground,  and  the  car- 
penters were  at  work  sawing  same  for  building.  I  do  not  remember 
whether  the  fence  was  there  around  the  block  or  not.  I  know  I  sold 
and  delivered  the  lumber  to  Wilson  on  March  20,  1893,  because  my 
books  show  it.^* 

It  thus  appears  that,  even  before  the  deed  was  made  to  Wilson,  the 
lumber  for  his  home  must  have  been  purchased  and  thrown  upon  the 
ground,  doubtless  in  anticipation  of  such  conveyance ;  and  while  the  tes- 
timony of  Augusta  Wooten  and  her  father,  and  perhaps  other  witnesses, 
was  to  the  effect  that  his  house  was  not  built  till  after  the  deed  was  made 
to  him,  and  after  Whitehead  had  been  occupying  for  a  short  time  the 
entire  block  as  a  home,  they  did  not  state  when  Wilson  commenced  to 
build  his  house;  and  the  fact  yet  remains  that  in  thus  allowing  Wilson 
to  enter  upon  lot  6  and  make  preparation  to  build  a  house  of  his  own 
upon  it.  Whitehead  must  have  surrendered  its  use  and  occupancy  as  a 
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part  of  his  homestead^  if  indeed  it  had  ever  become  a  part  thereof. 
Wilson  was  positive  that  after  he  purchased  the  lot  neither  Whitehead 
nor  his  wife  ever  used  or  occupied  the  same  in  any  way^  or  attempted 
to  do  so. 

If  block  90  was  the  separate  property  of  Mrs.  Whitehead,  the  several 
purchasers  from  her  husband  were  innocent  purchasers  for  value  from 
one  holding  the  legal  title. 

We  think  the  court  should  have  allowed  each  of  the  contending  parties 
a  home  instead  of  giving  two  to  Mrs.  Wooten. 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellants. 

Reversed  and  rendered. 


J.  H.  Gates  v.  T.  P.  McGlurb  et  al. 

Decided  December  7,  1901. 

l.—Sxemptioiis—Biigsy-— Tools  of  Profesaioii. 

A  single  man  engaged  in  a  land,  loan,  and  insurance  agency  business  is  not 
entitled  to  have  exempted  from  execution,  as  tools  and  apparatus  belonging  ta 
his  trade  and  profession,  a  harness  and  buggy  which  he  uses  in  carrying  on  such 
business. 

S.— Plea  in  Reconvention — ^Insufficiency— -PTactice  on  Appeal. 

Where  defendants'  plea  in  reconvention  alleged  merely  that  they  had  sus-^ 
tained  damages  from  the  wrongful  suing  out  of  the  injunction  to  restrain  a 
sale  of  property  imder  their  execution  to  the  value  of  the  property,  and  the 
court  so  found,  in  the  absence  of  an  exception  to  such  plea  and  a  statement 
of  facts  in  the  record,  a  judgment  for  damages  in  reconvention  will  not  be 
disturbed. 

S.^BiU  of  Exceptions — Statement  of  Facts. 

A  bill  of  exceptions  containing  a  statement  of  all  the  facts  proven  on  the 
trial  can  not  be  substituted  for  and  treated  as  a  statement  of  facts. 

Appeal  from  Wise.    Tried  below  before  Hon.  J.  W.  Patterson. 

R.  E.  Carswell,  for  appellant. 

J.  M.  Basham,  for  appellees. 

STEPHENS,  Associate  Justice. — ^Appellant,  a  single  man,  was,  as 
alleged  in  his  amended  petition  for  injunction  to  restrain  the  sale  of  his 
buggy  and  harness  under  execution,  "engaged  in  the  business  of  a  land, 
loan,  and  insurance  agent,'*  and  "using  said  buggy  and  harness  in  the 
prosecution  of  his  said  business.*'  It  was  further  alleged  not  only  that 
said  buggy  and  harness  was  suitable  for  such  business,  and  useful  therein, 
but  also  that  the  same,  "or  a  like  vehicle,'*  was  "absolutely  necessary" 
and  "indispensible  to  the  conduct  of  his  said  business,"  and  therefore 
exempt  from  sale  under  execution  as  "tools  and  apparatus  belonging  to 
his  trade  and  profession." 

The  court,  on  final  hearing,  sustained  a  general  demurrer  to  the  peti- 
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tion,  dissolved  the  injunction  granted  in  the  first  instance,  and  gave 
judgment  on  plea  of  appellees  in  reconvention  against  appellant  and 
the  sureties  on  injunction  bond  for  the  value  of  the  buggy  and  harness. 

That  appellant  was  not  entitled  to  the  exemption  claimed  seems  to 
have  been,  in  eflfect,  decided  both  by  the  Court  of  Civil  Appeals  for  the 
Fifth  District,  and  by  the  Supreme  Court  in  the  case  of  Smith  v.  Horton, 
^92  Texas,  21,  in  which  it  was  held  that  a  bicycle  was  not  exempt  to  an 
'^'architect  and  building  superintendent,^'  although  it  was  in  substance 
alleged  that  a  bicycle  or  some  other  means  of  rapid  locomotion  was 
necessary  in  the  prosecution  of  that  "trade  or  profession/'  The  reasons 
^ven  in  the  able  opinion  of  Justice  Rainey  in  that  case,  and  expressly 
approved  by  the  Supreme  Court,  are  equally  applicable  to  the  case  at 
bar,  and  need  not  be  repeated. 

The  plea  of  reconvention  alleged,  though  in  very  general  terms,  that 
appellees  had  sustained  damage  from  the  wrongfid  suing  out  of  the 
writ  of  injimction  "in  the  sum  of  the  value  of  said  property,''  and  so 
the  court  found.  The  plea  was  not  excepted  to,  and'  the  record  contains 
no  statement  of  facts.  We  could  not,  therefore,  disturb  the  judgment 
for  damages. 

Whether  or  not  we  should  give  damages  for  delay, 'the  case  having 
been  submitted  on  suggestion  of  delay,  is  not  so  clear;  but  we  have  finally 
<x)ncluded  to  affirm  the  judgment  without  adding  such  damages. 

Affirmed. 

.  ON  MOTION  FOR  RBHEARINO. 

Counsel  for  appellant  calls  our  attention  to  the  fact  that  there  is  a 
bill  of  exceptions  in  the  record  which  contains  a  statement  of  all  the 
facts  proven  on  the  trial  affecting  the  issue  of  damages,  which  it  is  in- 
-sisted  should  be  treated  as  a  statement  of  facts;  but  in  thus  seeking  to 
have  us  pass  upon  the  sufficiency  of  the  evidence  to  sustain  the  judgment, 
the  learned  counsel  must  have  overlooked  the  rule  of  practice  long  since 
established  in  this  State  by  the  decisions  of  our  Supreme  Court,  that  it 
is  inadmissible  to  substitute  a  bill  of  exceptions  for  a  statement  of  facts. 
Carolan  v.  Jefferson,  24  Texas,  230,  and  Eoundtree  v.  City  of  Galveston, 
42  Texas,  612. 

We  must  therefore  adhere  to  the  conclusions  already  announced,  and 
overrule  the  motion. 

Overruled. 
Writ  of  error  refused. 
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J.  A.  Nabd  v.  a.  H.  Bakeb^ 

Decided  January  11,  1901. 

School  Land— Appraiaement— Mistake  of  Clerk— Award. 

A  section  of  school  land  was  classified  by  the  Commissioner  of  the  General 
Land  Office  in  1887  as  "agricultural,"  and  appraised  at  $2  per  acre,  and  after- 
wards the  commissioners  court  reclassified  it  as  "dry  grazing,"  but  did  not  reap- 
praise it,  and  the  county  clerk,  in  mistake  of  instructions  from  the  Land  Office,, 
put  the  land  on  his  record  as  grazing  land  at  $1  per  acre.  The  Commissioner 
awarded  the  land  to  defendant  upon  his  application  thereafter  as  an  actual  set- 
tler offering  $1  per  acre,  but  subsequently  awarded  it  to  plaintiff,  who  applied  for 
it,  at  $2  per  acre.  The  evidence  showed  that  defendant  was  not  an  actual  bona 
fide  settler  upon  the  land,  and  that  his  application  was  made  in  collusion  with 
another.  Held,  that  plaintiff  was  entitled  to  recover  the  land,  and  that,  as  the 
act  of  Uie  derk  in  putting  the  land  on  the  record  at  $1  per  acre  was  without  au- 
thority, the  sale  at  that  price  was  void.  Hunter,  AJssociate  Justice,  holds  that 
plaintiff  was  entitled  to  recover,  but  is  of  opinion  that  while  the  clerk  had  not 
authority  to  put  the  price  on  his  records  at  $1,  yet  having  done  so,  and  the 
Commissioner  naving  awarded  the  land  at  that  price,  this  was  such  a  ratification 
as  rendered  the  sale  at  $1  per  acre  valid. 

Appeal  from  Eoberts.    Tried  below  before  Hon.  B.  M.  Baker. 

H.  E.  Hoover  and  Hendricks  dk  Coffee,  for  appellant. 

Plemons  £  Veale,  for  appellee. 

HUNTER,  Associate  Justice. — ^This  was  an  action  of  trespass  to 
try  title  brought  by  Baker  against  Nard  to  recover  section  6,  block  Y, 
certificate  No.  1-16,  issued  to  Morrison  and  Cummings,  public  free 
school  land  lying  in  Hutchinson  County.  The  defendant  answered  by 
plea  of  not  guilty.  The  case  was  tried  by  a  jury,  who  found  a  verdict 
in  favor  of  plaintiff,  and  from  a  judgment  rendered  thereon  this  appeal 
is  taken. 

The  fads  ate  gubatantially  as  follows:  On  July  13,  1900,  Baker 
applied  ta,  the  ComiDissionor  of  the  Gteneral  Land  Office  to  purchase 
the  sectio%  (l;6pribing  it  as  "section  6,  block  Y,  certificate  No.  1-16  M. 
&  C-  Ry.j  fljMifietl  as  ^ry  grazing  land,"  and  offered  $1  per  acre,  paid 
the  cashj  and  oxi?eiited  his  obligation  to  the  State  for  the  balance  as  re-' 
quired  by  law.  The  Commissioner  awarded  and  sold  the  land  to  him 
on  said  application  on  the  13th  day  of  January,  1900,  but  on  the  26th 
day  of  April,  1900,  canceled  the  sale  because  the  land  had  been  previ- 
ously leased  to  J.  M.  Cobum,  who  filed  affidavits  with  the  Commissioner 
that  he  had  on  said  section  $200  worth  of  improvements.  We  find  that 
Cobum  never  had  $200  worth  of  improvements  on  said  land. 

In  June,  1899,  Cobum  sold  his  improvements  on  said  section  to  the 
defendant,  Nard,  who  settled  on  it,  and  on  the  8th  day  of  February, 
1900,  applied  to  purchase  the  same  at  $1  per  acre,  and  it  was  on  that 
day  awarded  and  sold  to  him  by  the  Commissioner.  On  the  14th  day 
of  January,  1901,  Baker,  still  residing  on  the  land,  made  a  second  ap- 
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plication  to  purchase  it,  at  $2  per  acre,  and  this  time  described  it  cor- 
rectly in  his  application,  but  in  his  obligation  still  described  it  as  ^'M. 
&  C.  Ry.  Company^*  land.  This  application  was  rejected  by  the  Com- 
missioner. 

The  land  was  classified  as  "agricultural,*'  and  appraised  at  $2  per 
acre  by  the  Commissioner  in  1887,  and  in  1897  it  was  reclassified  by 
the  Commissioners  Court  of  Roberts  County,  to  which  Hutchinson  was 
attached  for  judicial  purposes,  as  dry  grazing  land,  but  not  reappraised. 
The  clerk  of  the  County  Court,  however,  understood  the  letter  of  the 
Commissioner  informing  him  of  the  reclassification  to  fix  the  appraised 
value  at  $1  per  acre,  and  so  entered  all  the  unsold  lands  of  the  county 
at  that  classification  and  price,  and  they  have  so  remained  on  the  records 
ever  since. 

There  is  evidence  sufficient  to  prove  that  Nard's  application  was  made 
in  collusion  with  Cobum,  in  whose  pasture  the  section  lies,  and  that  he 
was  not  an  actual,  bone  fide  settler  on  the  land,  for  the  purpose  of  mak- 
ing it  his  home.  The  evidence  was  suflScient  to  establish  that  Baker 
was  an  actual,  bona  fide  settler  on  the  land  at  the  time  he  made  each 
application,  and  he  paid  to  the  State  each  time  the  proper  sum  of 
money  based  upon  his  bid,  and  filed  the  proper  obligation  for  the  bal- 
ance, but  the  sum  paid  to  the  Treasurer  on  the  first  bid  was  returned  to 
him  by  order  of  the  Commissioner  when  the  first  sale  to  him  was  can- 
celed.    In  this  suit  he  claimed  under  both  purchases. 

The  majority  of  the  court  is  of  opinion  that  the  second  application  of 
Baker  was  good,  and  upon  that  the  judgment  must  be  sustained,  because 
the  original  appraisement  of  the  Commissioner  at  $2  per  acre  stood  as 
the  price  of  the  land  until  changed  by  the  Commissioner,  and  that  the 
second  classification  did  not  change  the  price  thus  originally  fixed  upon 
it  at  $2  per  acre;  and  they  hold  that  the  clerk  had  no  authority  to  place 
the  price  at  $1  per  acre  on  his  records,  as  he  did,  and  that  therefore  the 
land  was  on  the  market,  not  at  $1  per  acre,  but  at  $2,  and  oomsequently 
Baker's  first  application  and  Nard's  should  both  have  been  rejected  by 
the  Commissioner,  and  that  the  award  and  sale  in  eaich  instence  was 
unauthorized  and  void.  ^  ^      f 

I  am  of  opinion,  however,  that,  while  the  clerk  was  nol^inthorized  to 
put  the  price  on  his  records  at  $1,  yet,  having  done  so,  and  Baker  hav- 
ing made  his  application  to  purchase  at  the  price  shown  on  the  clerk's 
records,  and  the  Commissioner  having  awarded  it  to  him  at  that  price,  it 
amounted  in  law  to  a  ratification  by  the  Commissioner  of  the  clerk's  act 
and  record,  and  the  sale  to  Baker  in  the  first  instance  was  valid.  The 
Commissioner  having  power  to  fix  the  price  at  $1  or  more,  had  the 
power  to  ratify  the  price  fixed  by  the  clerk  at  $1,  and  this  ratification  is 
proved  by  his  awards  and  sales  of  the  land  to  both  Baker  and  Nard  at 
that  price.  The  ratification  would  relate  back  to  the  time  when  the 
clerk  made  the  record.  This  view,  I  think,  is  correct  in  principle,  and 
I  have  no  doubt  but  there  are  hundreds  of  sections  of  land  in  Roberts, 
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and  in  Hutchinson  and  Gray  counties^  which  are  attached  to  Boberts 
for  judicial  purposes^  that  have  been  awarded  and  sold  by  the  Commis- 
sioner by  that  record  and  at  that  price^  and  to  hold  as  the  majority  have 
done  will  result  in  much  confusion  of  titles  and  distress  to  many  of  the 
people  of  those  coimties. 

We  are  all  agreed^  however^  that  the  judgment  in  this  case  should  be 
affirmed,  as  we  have  found  no  material  error  in  the  proceedings,  and  it 
is  ordered  accordingly. 

Affirmed. 


Texas  &  Pacific  Eailway  Company  v.  B.  A.  Crockett. 

Decided  December  7,  1901. 

1.^-Negligence— Pleadins  in  Action  for  Personal  Injury— Jumping  from  MoTing 
Train. 
Where  in  an  action  for  personal  injuries,  the  petition  alleged  that  the  train 
was  moving  rapidly  at  the  time  plaintiff,  who  had  assisted  his  wife  to  find  a 
seat,  jumped  off  in  the  dark;  that  he  was  imable  to  see  how  fast  it  was  moving 
or  where  he  would  alight,  but  that  the  train  was  still  at  the  station  where  pas- 
sengers get  on  and  off,  and  that  he  supposed  that  it  was  moving  slowly,  no 
lights  being  placed  whereby  he  could  estimate  the  speed, — a  general  demurrer  to 
the  pleading,  urged  on  the  ground  that  it  showed  plaintiff  was  guilty  of  negli- 
gence in  jumping  from  the  train  under  the  circumstances  alleged,  was  properly 
overruled,  as  it  was  for  the  jury  to  determine  whether  a  man  of  ordinary  pru- 
dence and  care  would  have  reasoned  and  acted  as  plaintiff  did. 

It — Same— Svidence. 

It  was  competent  for  plaintiff  to  testify  that  the  train  was  not  going  very 
fast  at  the  time  he  jumped  off,  and  that  he  thought  he  could  get  off  safely. 

3.— Same. 

Plaintiff  was  entitled  to  prove,  as  a  fact  tending  to  show  that  the  train  did 
not  stop  for  a  reasonable  length  of  time  to  allow  passengers  to  get  on,  that  an- 
other person  was  at  the  station  the  same  morning  and  bought  a  ticket  for  the 
same  toiin,  and  before  he  could  get  on  it  pulled  out  and  left  him. 

4.— Same. 

That  other  persons  who  had  attended  ladies  into  the  train  jumped  off  just 
before  and  in  the  presence  of  plaintiff  and  were  not  injured,  could  be  shown, 
since  this  fact  tended  to  produce  the  conclusion  in  plaintiff's  mind  that  the  train 
was  not  moving  rapidly  and  that  he  might  safely  jump. 

5. — Same— Notice  of  Cnstom. 

There  was  no  error  in  permitting  a  witness  to  testify  that  on  the  same 
morning  he  attended  a  passenger  to  the  train,  and  seated  her  at  the  same  time 
plaintiff  seated  his  wife,  and  that  two  or  three  times  before  he  had  done  the 
«ame  with  other  pasengers,  as  this  tended  to  establish  that  such  was  the  cus- 
tom there,  and  to  show  notice  of  such  custom  to  the  agent  in  charge  of  the  train. 

Appeal  from  the  County  Court  of  Parker.    Tried  below  before  Hon. 
D.  M.  Alexander. 

H.  C.  Shropshire,  for  appellant. 

Martin  dc  Martin,  for  appellee. 
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HUNTER,  AssocuTE  Justice. — ^This  is  a  suit  for  damages  for  per- 
sonal injuries  alleged  to  have  been  received  by  the  appellee,  Crockett, 
in  jumping  from  one  of  appellant's  passenger  trains  at  Weatherford, 
Texas,  upon  which  he  had  gone  to  procure  seats  for  his  wife  and  chil- 
dren, who  were  passengers.  He  alleged  that  the  train  arrived  at 
Weatherford  about  an  hour  before  daylight;  that  it  was  dark  and  the 
depot  grounds  and  places  where  passengers  alighted  from  the  train  were 
not  lighted;  that  he  procured  a  ticket  for  his  wife,  his  children,  being 
aged  3  and  6  years  respectively,  were  not  required  to  pay  fare,  and  went 
aboard  the  train  with  them  to  procure  seats  for  them;  that  about  the 
time  he  found  seats  for  them  the  train  started,  and  he  turned  and  hur- 
riedly made  his  way  to  the  platform,  and  believing  that  the  train  was 
moving  slowly,  and  there  being  no  lights  outside  to  enable  him  to  see 
how  fast  it  was  moving,  he  jumped  oflf  to  the  ground,  and  by  reason  of 
the  rapid  speed  of  the  train  he  was  thrown  on  his  face  and  head  and 
was  painfully  injured,  and  his  nose  was  broken  and  some  of  his  teeth 
were  broken  and  knocked  out. 

The  defense  was  general  demurrer,  general  denial,  and  contributory 
negligence  in  jumping  from  a  rapidly  moving  train  in  the  dark. 

The  case  was  tried  by  a  jury,  and  verdict  and  judgment  went  in  plain- 
tiff's favor  for  $330,  and  from  that  judgment  this  appeal  is  taken. 

The  evidence  was  sufficient  to  establish  that  Crockett's  wife  and  chil- 
dren went  aboard  the  east-bound  train  as  passengers,  and  that  he  went 
with  them,  carrying  one  of  the  children  in  his  arms,  to  assist  them  in 
getting  seats;  that  he  failed  to  find  seats  for  them  in  the  first  coach  he 
entered  and  continued  back  into  the  next  one,  and  about  the  time  he 
was  passing  over  the  platform  from  one  coach  to  another  the  train 
started,  but  he  went  on  into  the  second  coach  and  found  a  seat  for  his 
wife  but  none  for  the  children,  and,  telling  his  wife  she  must  find  seats 
for  the  children,  as  the  train  was  moving  out,  he  hurried  to  the  plat- 
form behind  two  gentlemen  who  had  gone  aboard  for  similar  purposes, 
and  after  they  had  jumped  from  the  platform,  he  jumped  also.  They 
were  not  injured,  but  Crockett  was,  as  above  stated.  It  was  dark  where- 
and  when  he  jumped,  though  it  was  at  a  place  where  passengers  alight 
from  and  go  aboard  the  trains  when  going  westward.  The  evidence  was 
conflicting  as  to  whether  the  grounds  were  lighted  there  or  not,  but  was 
sufficient  to  establish  that  they  were  not.  The  evidence  was  conflicting 
as  to  whether  the  train  remained  standing  a  reasonable  length  of  time, — 
sufficient  to  enable  passengers  to  alight  and  go  aboard  and  allow  escorts 
of  ladies  and  children  to  seat  them  and  get  off  the  train, — ^but  was  suffi- 
cient to  authorize  the  jury  to  find  that  it  did  not.  It  was  proved  that 
the  train,  at  the  time  Crockett  jumped,  was  moving  at  from  six  to  twelve 
miles  an  hour,  but  that  it  was  dark  where  he  jumped,  and  it  was  suffi- 
cient to  establish  that  he  did  not  know  it  was  moving  so  fast  at  the 
time  he  jumped,  but  believed  it  was  moving  slowly  and  that  he  might 
with  safety  jump  therefrom.  The  evidence  was  sufficient  to  warrant 
the  jury  in  concluding  that  a  man  of  ordinary  prudence  and  care  under 
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the  same  or  similar  circumstances  would  have  jumped^  as  Crockett  did. 
The  injury  and  suffering  warranted  the  amount  Of  the  verdict. 

Appellant's  counsel  urge  that  the  general  deriiurrer  to  plaintiff's  peti- 
tion ought  to  have  been  sustained,  because  the  petition  showed  that  the 
plaintiff  was  guilty  of  negligence  in  jumping  frpm  the  train  while  it 
was  rapidly  moving  in  the  dark  when  he  was  unable  to  see  how  fast  it 
was  moving,  or  where  he  would  alight  But  the  answer  to  this  is  that 
he  also  alleges  that  the  train  was  still  at  the  station  and  where  passen- 
gers get  on  and  off,  and  that  he  supposed  and  believed  it  was  moving 
slowly,  and  no  lights  were  placed  there  whereby  he  could  estimate  the 
speed  thereof.  We  think  this  made  it  a  question  of  fact  to  be  tried  by 
the  jury — ^whether  a  man  of  ordinary  prudence  and  care  under  such 
curcumstances  would  have  reasoned  about  it  and  concluded  as  he  did. 
It  did  not  allege  such  facts  as  a  court  could  declare,  as  matter  of  law, 
constituted  negligence,  and,  imless  it  did  so,  it  was  not  subject  to  de- 
murrer. 

In  Railway  v.  Dorough,  72  Texas,  111,  Justice  Gaines  said  in  a  case 
where  the  plaintiff  was  injured  in  attempting  to  board  a  moving  train : 
'T^ether  the  attempt  to  board  a  train  under  the  circumstances  dis- 
closed by  the  evidence  in  this  case  is  negligent  or  not,  is  a  matter  of 
fact  to  be  left  to  the  jury.  The  general  charge  instructed  the  jury,  in 
this  case,  that  if  the  ^plaintiff  attempted  to  board  defendant's  train 
while  in  motion,  and  when  an  ordinarily  prudent  man  would  not  have 
made  the  attempt,'  he  could  not  recover.  This  clearly  and  sufficiently 
presented  the  issue  of  contributory  negligence."  4  Elliott  on  Railroads, 
sec.  1628.  It  was  competent  for  the  plaintiff  to  testify  "that  the  train 
was  not  going  very  fast  at  the  time  he  jumped  off,  and  that  he  thought 
he  could  get  off  safely." 

The  third,  fourth,  and  fifth  assignments  of  error  complain  of  the  ad- 
mission of  the  evidence  of  plaintiff  and  two  other  persons,  who  each 
testified  that  at  the  steps  of  the  coach  "the  plaintiff  kissed  his  wife  and 
children  and  told  them  good-bye,  and  asked  his  wife  to  write  him." 
The  objection  being  that  these  acts  and  declarations  were  immaterial 
and  irrelevant,  unless  done  and  spoken  in  the  presence  of  appellant's 
agents  having  charge  of  the  train,  that  is,  the  conductor.  The  three 
witnesses  who  so  testified  also  stated  that  this  occurred  in  the  presence 
of  the  conductor  of  the  train.  This  latter  statement  was  sharply  con- 
tradicted by  the  conductor  and  brakeman  and  train  porter,  and  perhaps 
also  by  circumstances.  But  conceding  that  the  evidence  was  not  ma- 
terial and  relevant,  unless  the  acts  and  declarations  took  place  in  the 
presence  of  the  conductor,  there  was  evidence  tending  to  show  that  the 
conductor  saw  and  heard  it  all,  whatever  might  be  the  legal  consequences 
of  such  knowledge. 

The  same  witnesses  were  permitted  to  testify  that  a  gentleman  named 
Long  was  at  the  depot  that  morning  and  bought  a  ticket  for  that  train, 
and  before  he  could  get  on  it  it  pulled  out  and  left  him.    This  was  a 
Vol.  27  civil— 30. 
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circumstance  tending  to  prove^  though  very  slight  indeed,  that  the  train 
did  not  stop  for  a  reasonable  length  of  time  to  allow  passengers  to 
get  on. 

There  is  no  merit  in  the  ninth  assignment. 

There  was  no  error  Jn  admitting  the  evidence  that  other  persons  who 
had  attended  ladies  on  the  train  jumped  off  just  before  and  in  the 
presence  of  plaintiff.  The  evidence  showed  that  they  were  not  injured^ 
and  this  fact  tended  to  produce  the  conclusion  in  plaintiff's  mind  that 
the  train  was  not  moving  rapidly,  and  that  he  too  might  jump  with 
safety. 

There  was  no  error  in  permitting  Mr.  Moreland  to  testify  that  he 
had  attended  his  mother  on  the  train  that  morning  and  seated  her  at 
the  same  time  plaintiff  seated  his  wife  and  children,  and  that  two  or 
three  times  before  he  had  done  the  same  thing  with  other  passengers. 
It  tended  to  establish  that  such  was  customary  at  that  depot,  and  to 
that  extent  tended  to  show  notice  to  the  agents  in  charge  of  the  traia, 
of  such  custom. 

There  is  no  merit  in  the  fourteenth  and  fifteenth  assignments. 

The  special  charges  referred  to  in  the  sixteenth  and  seventeenth  as- 
signments of  error  were  sufficiently  given  in  the  main  charge,  and  there 
was  no  error  in  refusing  them. 

The  assignments  complaining  of  the  charge  are  all  overruled.  We 
find  it  a  clear  and  fair  and  full  statement  of  the  law  governing  the  case. 

The  motion  for  new  trial  was  properly  overruled,  and  finding  no  error 
in  the  judgment,  it  is  affirmed. 

Affirmed. 


J.  W.  PucKETT  V.  James  A.  Ibiok. 

Decided  December  14,  1901.  ' 

1.— Conversion— Syidence— Offer  of  Sale  to  Another. 

In  an  action  for  the  conversion  of  a  one-half  interest  in  a  stock  of  goods, 
where  the  material  question  was  whether  plaintiff  had  sold  to  defendant  the 
entire  stock  or  only  a  half  interest,  it  was  competent  for  defendant  to  prove  that 
about  two  months  prior  to  the  sale  plaintiff  had  offered  to  sell  to  another  per- 
son the  entire  stock  at  50  cents  on  the  dollar,  as  this  was  a  circumstance  tend- 
ing to  show  that  plaintiff  had  made  the  same  or  a  similar  offer  to  defendant. 

8. — Same — ^Irrelevant  Evidence. 

Evidence  showing  that  plaintiff's  services  while  he  worked  in  the  store  were 
worth  $18  per  week  was  irrelevant  and  inadmissible. 

Appeal  from  the  County  Court  of  Cooke.    Tried  below  before  Hon. 
B.  F.  Mitchell. 

Hayworth  &  Cobb,  for  appellant. 

Potter  <t  Potter,  for  appellee. 
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HUNTER,  Associate  Justice. — This  suit  was  brought  by  Irick  to 
lecover  of  Puckett  the  value  of  a  half  interest  in  a  stock  of  merchandise 
which  it  is  alleged  Puckett  converted  to  his  own  use,  the  value  being 
placed  at  $750.  The  defendant  filed  a  general  denial  and  a  special  an- 
swer not  necessary  to  notice  here. 

The  case  was  tried  by  a  jury,  who  brought  a  verdict  for  plaintiff  for 
$644.25,  upon  which  judgment  was  rendered,  and  from  that  judgment 
this  appeal  is  taken  by  Puckett. 

The  material  question  in  the  case  was  whether  Irick  sold  the  entire 
stock  or  only  half  interest  to  Puckett.  On  the  trial  the  defendant, 
Puckett,  offered  to  prove  by  the  plaintiff,  Irick,  on  cross-examination, 
that  he  (Irick)  had,  about  two  months  before  the  sale  to  Puckett,  agreed 
to  sell  the  entire  stock  of  goods  to  Miller  for  60  cents  on  the  dollar  of 
their  invoice  price,  which  would  have  amounted  to  about  $350  or  $400, 
but  the  sale  was  not  completed  because  of  a  disagreement  between  them 
as  to  which  should  pay  certain  attorney  fees  connected  therewith.  This 
evidence  was  objected  to  on  the  ground  that  it  was  irrelevant  and  imma- 
terial, and  the  objection  was  sustained.  The  same  evidence  was  offered 
by  deposition  of  said  Miller,  and  was  also  excluded  on  the  same  grounds. 

We  think  the  court  erred  in  excluding  this  evidence.  It  was  both 
relevant  and  material.  It  was  a  circumstance  from  which  the  jury 
might  reasonably  conclude  that  Irick  made  the  same  or  a  similar  offer 
to  Puckett.  Of  course,  if  the  circumstances  surroimding  the  two  trans- 
actions were  different,  these  would  be  admissible  in  rebuttal  to  break  the 
force  of  the  circumstance. 

The  court  also  admitted  evidence  of  Bobert  Ceamal  to  prove  that 
while  Irick  worked  in  the  store  his  services  were  worth  $18  per  week. 
It  was  objected  by  the  defendant  that  this  evidence  was  irrelevant,  as 
plaintiff  had  not  sued  for  wages,  but  for  the  value  of  a  half  interest  in 
the  stock,  and  we  think  this  objection  ought  to  have  been  sustained. 

For  these  errors  the  judgment  herein  must  be  reversed,  and  we  deem 
it  unnecessary  to  discuss  the  other  assignments  made.  The  judgment 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  S.  Maypield  Lumbeb  Company  v.  E.  Br  Carveb. 

Decided  December  14,  1901. 

1.— Practice— Amendment  After  Evidence  Closed— Continuance. 

Action  of  the  trial  court  in  allowing  an  amended  petition  to  be  filed  after 
the  close  of  the  evidence  and  of  the  opening  argument,  and  in  refusing  defendant 
a  continuance  thereupon  applied  for,  held  not  an  abuse  of  judicial  discretion. 

S.— Same — Continuance. 

The  refusal  of  a  continuance  is  not  reversible  error  where  the  absent  wit- 
ness appeared  and  testified  at  the  trial. 
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8. — Same — ^Assignment  of  Error. 

An  assignment  of  error  to  the  admission  of  certain  evidence  can  not  be  sus- 
tained where  the  testimony  set  out  in  the  bill  of  exceptions  as  objected  to  is  not 
quoted  in  the  brief,  and  seems  to  have  been  admissible,  while  that  which  is 
quoted  in  the  brief  from  the  statement  of  facts  as  objectionable  does  not  seem 
to  have  been  objected  to. 

4.— Contract— Damages  for  Breach  Not  Prednded  by  Judgment  for  Contract 
Price. 
Where  notes  for  the  balance  of  the  contract  price  for  a  building  were  exe- 
cuted, and  at  the  time  it  was  agreed  that  all  questions  of  damages  for  breach  of 
the  contract  should  be  left  for  future  adjustment,  and  the  notes  were  merged  into 
a  judgment  rendered  in  an  ordinary  suit  thereon  in  which  only  the  general 
issue  was  pleaded,  the  owner  of  the  building  was  not  precluded  from  recovering 
damages  for  defects  in  its  construction. 

5.— Practice  on  Appeal— Conflicting  Svidence. 

Case  where  the  evidence  itf  conflicting,  and  the  preponderance  rather  against 
the  findings  of  the  trial  court,  but  his  decisions  thereon  not  disturbed. 

Appeal  from  Clay.    Tried  below  before  Hon.  A.  H.  Carrigan. 

Oalloway  &  Templeton,  for  appellant. 

Allen  &  Wantland  and  Matlock,  Miller  dc  Dycus,  for  appellees. 

STEPHENS,  Associate  Justice. — Appellant,  a  private  corporation, 
undertook  to  construct  for  appellee  a  two-story  brick  building  on  lot  3, 
block  7,  in  the  town  of  Henrietta;  but,  as  the  evidence  tended  to  show, 
failed  to  construct  the  building  of  as  good  material  in  some  respects  as 
was  called  for  in  the  contract,  and  failed  to  construct  some  of  the  walls 
thereof,  of  the  thickness  and  in  the  manner  required  by  the  contract,  to 
appellee's  damage,  as  found  by  the  judge,  before  whom  this  case  was 
tried  without  a  jury,  $1000.  The  recovery,  however,  was  fixed  by  the 
judgment  at  $800,  in  response  to  the  written  offer  of  appellee  to  remit 
whatever  damage  he  might  be  entitled  to  on  account  of  the  walls  of  the 
upper  story  being  thirteen  instead  of  eighteen  inches  thick.  The  con- 
tract for  the  construction  of  the  building,  was  made  June  30,  1899,  and 
according  to  the  contention  of  appellee,  was  parol.  The  following  writ> 
ten  specifications,  however,  were  drawn  up  at  the  time,  and  a  copy 
thereof  was  left  with  appellee,  although  he  did  not  sign  the  instrument : 

'^Specifications  for  two-story  brick  building  for  E.  B.  Carver,  28  by 
110  feet,  height  of  wall. 

"80  feet  of  south  wall  to  be  13,  laid  in  Portland  cement. 

"30  feet  of  south  wall  to  be  18,  laid  in  best  lime  mortar. 

"30  feet  of  east  wall  to  be  18,  laid  in  best  lime  mortar. 

"10  feet  of  north  wall  to  be  18,  laid  in  best  lime  mortar. 

"Floor  joists  to  be  2  feet  centers  4  tiers  bridging  %. 

"Clg.  joists  to  be  2  tiers  straight  1  at  each  end. 

"To  be  floored  with  11,4x4  D-M  fig.  below,  and  ^  D-M  flg.  above. 

"Overhead  to  be  ceiled  with  %x4  D-M  clg. 

"Roof  to  be  trussed  with  2  croun  in  centre. 
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^2-6  rafters  covered  solid  with  1  inch  sheeting,  graveled  4  ply,  same 
as  roof  on  other  building.  Boof  to  have  4  foot  fall  from  front  to  back 
end. 

''One  front  and  one  back  door  to  correspond  with,  and  made  as  doors 
in  other  building. 

''Front  and  back  doors  to  have  beveled  plate  glass. 

"Two  show  windows  in  front,  square  edge,  plate  glass. 

"(To  be  more  explicit) :  Front  and  back  to  correspond  with  same  of 
other  building,  including  transom  windows — 11  or  12. 

"All  painting  to  be  two  coat  work,  walls  plastered  and  white  coated. 

'^Iron  lintels  and  door  sills,  wood  columns,  locks  and  hardware  same 
as  other  building. 

"Dirt  and  rubbish  cleaned  away  to  receive  building. 

"Foundation  built  and  repaired. 

"Excavation  to  be  three  feet  deep  and  foundation  laid  with  hard  rock« 

"All  material  and  work  to  be  of  best  quality  and  grade. 

"Brick  same  quality  as  in  other  building. 

"For  3700. 

J.  A.  George^  Contractor. 
"Guarantee  above  contract : 

"The  J.  S.  Mayfield  Lumber  Company,  Per  Caskey.*' 

The  "other  building*^  referred  to  in  these  specifications  was  what  was 
known  as  the  Opera  House  building,  belonging  to  appellee  and  situated 
on  the  lots  north  of  and  adjacent  to  said  lot  3.  The  testimony  of  ap- 
pellee tended  to  show  that  appellant,  in  making  the  contract  to  erect  the 
building  in  question,  agreed  to  duplicate  the  Opera  House  building;  that 
is,  in  material  and  workmanship,  and  in  the  height  and  thickness  of  the 
walls.  The  Opera  House  building  stood  upon  two  lots,  the  south  half 
of  it  being  a  one-story  building,  on  80  feet  of  the  south  wall  of  which 
the  north  wall  of  the  building  in  question  was  to  have  been,  and  was 
built.  The  south  and  west  walls  of  the  second  story  of  the  Opera  House 
building  were  built  upon  iron  columns,  and  were  only  13  inches  thick, 
but  all  the  other  walls  of  that  building  were  18  inches  thick.  The  thick- 
ness of  80  feet  of  the  south  wall  of  the  building  in  question  did  not  ex- 
ceed 13  inches,  and  was  not  cemented  to  the  adjoining  wall,  and  none 
of  the  walk  of  the  second  story  exceeded  13  inches.  The  opera  house 
was  built  of  Thurber  brick,  which  the  evidence  tended  to  show  was  bet- 
ter material  than  the  Gainesville  brick,  which  was  used  in  the  construc- 
tion of  the  house  in  question.  The  evidence  also  tended  to  show  that 
the  glass  in  the  windows  and  the  wood  in  the  doors  of  the  latter  were 
inferior  to  the  glass  in  the  windows  and  the  wood  in  the  doors  of  the 
former;  and  that  the  walls  of  the  building  in  question  had  cracked  as  a 
possible  result  of  bad  material  and  workmanship,  one  or  both,  and  that 
they  were  thus  inferior  to  those  of  the  opera  house.  The  evidence  also 
tended  to  show  that  owing  to  the  defects  above  specified,  the  building  as 
constructed  was  worth  about  $1000  less  than  it  would  have  been  worth 
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if  it  had  been  constructed  so  as  to  duplicate  the  Opera  House  buildings 
as  appellee  claimed  it  should  have  been. 

In  appellee^s  original  petition^  upon  which  the  case  went  to  trials  it 
was  alleged  to  be  within  the  terms  of  the  contract^  '^that  the  dimensions 
of  the  walls  of  said  building  should  be  substantially  the  same  as  the 
walls  of  said  Opera  House  building,  except  that  80  feet  of  the  south  wall 
of  said  building  should  be  only  13  inches  in  width  and  laid  in  Portland 
cement,  and  said  80  feet  of  wall  should  be  solidly  cemented  to  an  ad- 
joining wall  on  the  south  of  same,"  and  that  tiie  second-story  walla 
should  be  13  inches  in  width ;  but  that  these  walls  were  only  12^  instead 
of  13  inches  in  width,  and  also  that  the  80  feet  of  south  wall  had  not 
been  cemented  to  the  adjoining  wall. 

In  the  amended  petition,  which  was  not  filed  till  after  the  evidence- 
had  all  been  introduced  and  the  opening  argument  for  appellee  had  been 
concluded  and  that  of  appellant  begun,  it  was  alleged  to  be  a  part  of  said 
contract  of  June  30, 1899,  "that  the  entire  south  wall  should  be  18  inches 
thick,'^  with  80  feet  thereof  cemented  to  the  rock  wall  adjoining  it  on 
the  south,  and  that  the  walls  of  the  upper,  as  well  as  lower  story,  were 
to  be  18  inches  thick,  except  the  upper  west  or  front  wall,  which  was- 
to  be  13  inches. 

On  account  of  these  changes  in  the  petition,  counsel  for  appellant  ob- 
jected to  the  filing  of  the  amended  petition  at  that  advanced  stage  of 
the  trial,  and,  upon  his  objection  being  overruled,  applied  for  a  continu- 
ance, pleading  surprise,  etc.  The  continuance  was  sought  mainly  to 
procure  the  testimony  of  Morgan  Mayfield,  who  was  general  manager  of 
appellant  when  the  contract  was  made;  C.  C.  Caskey,  who  represented 
appellant  in  making  the  contract,  and  J.  A.  George,  who  superintended 
the  construction  of  the  building  for  appellant,  all  of  whom  were  non- 
resident witnesses,  whose  depositions  had  been  taken  and  read  in  evi- 
dence by  appellant.  Appellant  stated  that  it  expected  to  disprove  by 
these  witnesses  the  new  allegations  of  the  amended  petition,  and  to  show 
that  "the  defendant  never  did  agree  to  erect  80  feet  of  lower  south  wall 
of  said  building  of  greater  thickness  than  what  is  "commonly  called  a 
13-inch  wall." 

The  objection  to  the  changes  in  the  amended  petition  affecting  the 
thickness  of  the  walls  of  the  upper  story  seems  to  have  been  fully  met 
by  appellee's  withdrawal  of  that  portion  of  his  claim  for  damages,  which 
resulted  in  the  reduction  of  his  judgment  $200.  It  only  remained,  there- 
fore, for  appellant  to  prove  by  these  witnesses  that  the  thickness  of  the 
80  feet  of  lower  south  wall  was  not  to  exceed  13  inches;  but  on  this 
point  at  least  two  of  them,  Caskey  and  George,  and  the  two  having  the 
best  opportunities  of  knowing,  had  already  testified  by  deposition  to  the 
effect  that  the  written  specifications  quoted  above,  of  which  each  party 
retained  a  copy,  and  in  which  the  thickness  of  this  wall  was  fixed  at  13 
inches,  included  all  that  was  to  be  done  by  appellant.  That  is,  accord- 
ing to  their  testimony  (and  that  of  Mayfield  was  to  the  same  effect),  the 
written  specifications  were  the  exact  terms  of  the  contract.    True,  there 
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was  some  testimony  tending  to  show  that  after  the  contract  was  made^ 
by  agreement  or  understanding  of  both  parties  the  thickness  of  the  80 
feet  of  south  wall  was  to  be  increased  4  inches^  but  this  testimony  was 
introduced  by  appellant,  or  at  least  dropped  out  while  one  of  his  wit- 
nesses was  testifying,  and  this  new  agreement,  if  any  was  made,  was  not 
declared  on. 

We  are  of  opinion,  therefore,  that  in  allowing  the  amendment  to  be 
filed  after  the  evidence  was  all  in  and  the  argument  had  begun,  and  in 
refusing  to  continue  the  case,  the  discretion  of  the  trial  judge  was  not 
so  clearly  abused  to  the  detriment  of  appellant  as  to  warrant  this  court 
in  reversing  the  judgment.  Telegraph  Co.  v.  Bowen,  84  Texas,  476; 
Bank  v.  Sharpe,  12  Texas  Civ.  App.,  223 ;  Tomson  v.  Heidenheimer,  16 
Texas  Civ.  App.,  114;  Foard  v.  Liner,  20  Texas  Civ.  App.,  353;  Live 
Stock  Co.  V.  Thompson,  51  S.  W.  Rep.,  890. 

Clearly  the  alleged  surprise  at  the  testimony  of  appellee  on  the  issue 
of  settlement  pleaded  by  appellant  did  not  warrant  a  continuance  espe- 
cially in  view  of  his  replication  to  that  defense,  and  the  testimony  of 
appellants  witnesses  on  that  issue.  The  application  to  continue  for  the 
purpose  of  showing  that  the  building  contract  was  that  of  George  and 
not  appellant's  was  also  wanting  in  merit,  as  no  diligence  was  shown. 
Nor  was  there  error  in  refusing  to  continue  the  case  in  the  first  instance 
on  the  application  then  made,  since  the  absent  witnesses  appeared  and 
testified  before  the  trial  was  concluded. 

It  follows  from  these  conclusions  that  the  first,  second,  third,  fourth, 
fifth,  sixth,  ninth,  tenth,  nineteenth,  and  twentieth  assignments  of  error 
must  be  t)verruled. 

The  seventh  and  eighth  assignments  can  not  be  sustained,  because  no 
substantial  variance  between  the  allegations  of  the  amended  petition  and 
the  evidence  relied  on  by  appellee  to  sustain  these  allegations  is  pointed 
out,  in  or  under  these  assignments,  which  complain  of  a  variance  between 
the  allegations  and  proof. 

Nor  can  the  fifteenth  assignment,  which  complains  of  the  admission 
of  *'the  testimony  of  the  plaintiff  as  to  value,"  be  sustained;  because 
what  was  set  out  in  the  bill  of  exceptions  (number  2)  as  objected  to  is 
not  quoted  in  the  brief  and  seems  to  have  been  admissible,  while  what 
is  quoted  in  the  brief  from  the  statement  of  facts  as  objectionable  testi- 
mony does  not  seem  to  have  been  objected  to. 

The  eighteenth  assignment  must  be  overruled,  because,  according  to 
appellee's  testimony,  at  the  time  the  notes  were  executed  by  him  to  cover 
the  balance  of  the  contract  price  for  the  building,  which  notes  had  be- 
come merged  in  a  judgment  rendered  in  an  ordinary  suit  thereon  in 
which  only  the  general  issue  was  pleaded,  it  was  understood  that  the  mat- 
ters involved  in  this  litigation  were  to  be  left  open  for  future  adjust- 
ment. 

We  have  thus  disposed  of  all  the  assignments  except  those  complain- 
ing, in  different  forms,  of  the  sufficiency  of  the  evidence  to  support  the 
judgment.    The  trial  court  evidently  gave  great  weight  to  the  testimony 
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of  appellee,  for  in  more  particulars  than  one  the  preponderance  of  the 
evidence  seems  to  have  been  against  him.  There  was,  for  instance,  the 
written  instrument  drawn  up  at  the  time  the  contract  was  made,  of 
which  appellee  kept  and  produced  on  the  trial  a  copy,  which  in  one  im- 
portant particular  at  least,  that  is,  as  to  thickness  of  the  80  feet  of  south 
wall,  contradicted  him,  to  say  nothing  of  the  testimony  of  appellant's 
witnesses,  who  were  equally  credible,  and,  unlike  appellee,  disinterested. 
The  written  instrument,  however,  did  not  appear  to  be  a  complete  con- 
tract on  its  face,  but  only  to  contain  detaik  of  a  more  comprehensive 
agreement,  and  was  therefore  not  conclusive.  Ayres  v.  Herring,  32  S. 
W.  Eep.,  1061,  and  authorities  there  cited.  Besides,  according  to  its 
terms,  when  read  in  the  light  of  other  testimony,  the  quality  of  the  brick 
to  be  used  in  the  building  in  question  was  to  be  the  same  as  in  the  Opera 
House  building, — ^all  material  and  work,  in  fact,  to  be  of  the  best  quality 
and  grade,  if  not  the  same  as  in  that  building;  and  there  was  ample  evi- 
dence that  as  to  brick  and  in  other  particulars  these  requirements  of 
the  contract  had  not  been  met,  though  there  was  also  evidence  tending 
to  show  that  they  had  been  modified  or  waived.  There  was  disinterested 
and  credible  testimony,  corroborated  by  circumstances,  tending  strongly 
to  prove  that  the  matters  litigated  in  this  suit  were  fully  covered  by  the 
settlement  made  when  appellee  executed  his  promissory  note  for  the 
balance  due  on  the  contract.  The  district  judge,  however,  whose  prov- 
ince it  was  to  weigh  the  testimony,  had  appellee  before  him,  and  ob- 
served his  mannei"  of  testifying  through  a  long  and  rigid  cross-examina- 
tion, and  resolved  the  conflict  of  evidence  in  his  favor,  interested  though 
he  was,  and  we  do  not  feel  warranted  in  disturbing  his  finding  on  this 
or  any  other  issue  of  fact. 

It  follows  that  the  judgment  must  be  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Bailwat  Company  v.  John  B.  Utley. 
Decided  December  21,  1901. 

1.— Master  and  Servant — Assumed  Risk— Extra  Work— Warning. 

Where  a  servant,  at  his  foreman's  request,  undertakes  work  outside  his  reg- 
ular employment,  he  does  not  assume  the  risk  of  extra  dangers  involved  therein 
where  he  knows  nothing  of  the  hazards  of  such  work,  and  receives  no  warning 
from  the  foreman,  who  knew  of  his  ignorance;  nor  is  it  necessary,  such  work  be- 
ing extra  hazardous  to  the  servant,  that  it  should  be  "extraordinarily  danger- 
ous" in  order  to  impose  the  duty  of  warning  upon  the  master  in  such  case. 

8. — Same — Servant's  Ignorance. 

That  the  servant  voluntarily  undertakes  the  extra  work  at  the  request  of 
the  foreman  does  not,  where  his  ignorance  of  the  danger  is  known,  release  the 
master's  duty  of  warning  him  of  the  hazard  involved. 

8. — Same — Charge  of  Court. 

PlaintiiTs  right  of  recovery  not  being  predicated  on  the  hazards  of  using  a 
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jackserew,  the  court  properly  refused  to  charge  that  if  the  work  of  handling  a 
jackscrew  in  raising  a  car  was  not  one  of  great,  unusual,  and  extraordinary  (hin- 
geif  then  no  duty  of  warning  existed,  and  if  the  use  of  the  jackscrew  was  extra 
hazardous,  and  plaintiff  and  the  foreman  had  equal  knowledge  of  the  fact,  de- 
fendant would  not  be  liable. 

Appeal  from  Parker.    Tried  below  before  Hon.  J.  W.  Patterson. 

B.  0.  Bidwell,  for  appellant. 

Stevenson  &  Ritchie,  for  appellees. 

CONNEE,  Chief  Justice. — ^This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  $545^  as  damages  for  injuries  sustained  by  him  while 
at  work  replacing  a  derailed  ear. 

As  grounds  of  recovery  appellee  alleged^  in  substance^  that  at  the  time 
he  was  in  the  employ  of  appellant  as  one  of  a  gang  of  men  engaged  in 
crushing  rock  with  a  rock  crusher;  that  in  accord  with  the  direction  of 
his  foreman^  W.  T.  Brannon,  he,  with  others  of  his  gang,  assisted  the 
section  men,  of  whom  Marion  Glenn  was  foreman,  in  replacing  upon 
the  railway  track  said  derailed  car;  that  such  work  was  extra  hazardous, 
which  was  imknown  to  appellee  at  the  time,  by  reason  of  his  inexperience, 
and  of  which  he  was  given  no  warning;  that  the  day  was  very  cold,  and 
by  direction  of  said  foreman  a  fire  had  been  built  on  the  side  of  the 
steep  dump  where  the  accident  occurred,  on  the  lower  side  of  which  an 
iron  rod  had  been  driven  in  the  ground  to  keep  the  fire  in  place,  which 
rod,  by  reason  of  its  projection  and  proximity,  was  dangerous ;  that  while 
engaged  on  the  south  side  of  said  car  in  raising  the  east  end  thereof 
with  a  jack  screw  the  car  suddenly  careened  around  to  the  south,  knocked 
appellee  off  and  down  said  dump,  and  on  said  iron  rod,  whereby  he  was 
injured  as  set  forth  in  his  petition.  It  was  also  alleged  that  said  fore- 
men were  negligent  in  failing  to  ^Vatch  the  progress  of  raising  the  car, 
the  effect  of  the  working  the  lever  of  the  jack  screws,*'  and  in  failing  to 
give  warning  of  the  danger. 

We  think  the  court  properly  overruled  the  demurrers  urged  to  the 
petition.  The  principal  objections  thereto,  in  effect,  seem  to  be  that  it 
does  not  appear  that  the  danger  to  be  guarded  against  was  unusual  and 
extraordinary,  or  that  appellee  objected  to  doing  the  work,  or  that  any 
concealed  danger  existed  in  using  the  jack  screw,  or  that  any  necessity 
existed  for  the  foreman  to  look  out  for  appellee's  safety  and  provide 
therefor.  The  work  of  replacing  the  displaced  car  was  alleged  to  be 
extra  hazardous.  From  the  allegations  of  the  petition  the  dangers  in- 
volved in  the  extra  work  were  certainly  beyond  those  of  his  regular  em- 
ployment, the  risks  of  which  alone  he  assumed  by  his  contract  of  service 
in  the  first  instance.  As  to  appellee  the  danger  attending  the  work  of 
replacing  the  car  was  extra  hazardous,  and  in  case  of  his  known  inex- 
perience and  ignorance,  as  alleged,  it  was  the  duty  of  the  master  to  notify 
him  of  all  such  dangers  as  were  not  apparent.     Coal  Co.  v.  Haenni,  35 
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N.  E.  Sep.,  162 ;  Railway  v.  Renz,  24  Texas  Civ.  App.,  335 ;  Railway  v. 
Hughes,  22  Texas  Civ.  App.,  134,  and  authorities  therein  cited.  The 
fact,  under  the  circumstances  alleged,  that  he  voluntarily  underto<dc  the 
work  upon  the  request  of  his  foreman,  in  no  degree  lessened  the  duty 
of  the  master.  Appellee  was  not  a  mere  intruder^  and  in  his  inexperience 
and  ignorance  he  was  entitled  to  the  exercise  of  at  least  ordinary  care  on 
the  part  of  the  foreman,  by  warning,  by  supervisory  watchfulness  and 
direction,  if  need  be,  as  the  work  progressed,  and  otherwise  to  guard  him 
from  danger.  Nor  was  it  necessary,  as  insisted,  that  appellee  allege  a 
concealed  danger  in  the  use  of  the  jackscrew.  This  was  but  a  circum- 
stance attending  the  employment  of  appellee  at  the  time^  and  illustrating 
the  manner  in  which  the  car  was  being  replaced,  but  of  which  no  com- 
plaint is  made  in  the  petition. 

What  we  have  said  also  applies  in  a  measure  to  assignments  question- 
ing the  action  of  the  court  in  giving  and  refusing  charges,  and  in  over- 
ruling appellant's  motion  for  a  new  trial. 

There  was  evidence  tending  to  support  the  material  allegations  of 
appellee's  petition,  including  the  averments  that  the  work  of  replacing 
the  wrecked  car  was  attended  with  dangers  unknown  to  appellee  by  rea- 
son of  inexperience,  all  of  which  said  foreman  had  knowledge,  and  that 
appellee  was  placed  at  such  work  without  having  been  warned  of  such 
danger.  The  immediate  cause  of  the  accident  does  not  seem  very  clear. 
W.  T.  Brannon,  the  foreman  of  the  rock  crushers,  testified:  *1  had 
been  working  on  the  north  side,  and  parties  on  the  south  side  asked  me 
to  hold  up  on  the  north  side,  and  I  walked  aroimd  the  end  (east  end) 
of  the  car;  and  just  before  I  came  up  to  the  jackscrew  (at  which  appellee 
was  at  work)  the  car  slued.  The  car  did  not  turn  over;  I  reckon  the 
front  end  of  it  moved  about  twelve  inches,  or  something  near  that,  and 
then  it  stopped  on  the  track;  the  jack  on  the  north  side  gave  way,  or 
the  dirt  gave  way  under  it,  and  it  caused  the  car  to  slue  south.  ♦  ♦  ♦ 
I  superintended  the  fixing  of  the  jack  on  the  north  side,  the  jack  there 
was  put  on  the  ground  on  the  edge  of  the  dump,  and  that  is  the  jack 
that  gave  way;  the  dirt  was  frozen  on  top,  and  when  the  weight  came 
on  the  jack  the  frozen  earth  gave  way,  and  that  caused  the  car  to  careen 
to  the  south.  *  *  *  I  don't  know  how  much  one  of  these  cars  would 
weigh,  but  I  expect  it  is  several  tons,  some  twenty  or  thirty  thousand 
potmds,  I  reckon.  *  *  *  If  I  had  been  standing  around  there  by 
the  north  jackscrew,  watching  the  men  work  that  screw,  I  could  have 
seen  [or  ^'mighT;  have  seen,"  as  he  says  in  another  place]  whether  or  not 
the  frozen  ground  was  giving  way."  Marion  Glenn,  the  section  foreman, 
testified:  "The  north  jack  was  not  right  on  the  edge  of  that  dump. 
*  *  *  We  put  one  piece  of  timber  under  the  jack;  up  to  that  time 
[of  the  accident]  we  had  not  make  a  crib  by  which  to  raise  the  car  up, 
but  I  think  we  did  afterwards;  I  don't  remember  about  that.  I  think 
when  we  got  the  car  on  we  built  a  crib  on  each  side ;  if  we  had  done  that 
at  first,  the  car  would  not  have  careened ;  it  didn't  foil  the  next  time  we 
jacked  it  up.     ♦     ♦     ♦    I  don't  know  whether  the  king  pin  was  out  or 
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not;  I  don't  think  the  car  could  have  slipped  to  one  side^  unless  the  king 
pin  was  out^  or  was  broken;  I  don't  remember  whether  the  king  pin  was 
out  or  broken  at  that  time;  I  don't  remember  about  putting  in  another 
king  pin.** 

We  think  the  evidence  stated  authorized  the  submission  of  the  issues 
of  negligence  in  failing  to  warn  appellee  of  the  extra  hazard  involved  in 
the  labor  undertaken,  and  of  negligence  on  the  part  of  said  foremen  in 
failing  to  exercise  due  supervisory  care  to  guard  against  danger  to  those 
engaged  in  the  work,  and  it  is  also  sufScient  to  sustain  the  verdict  on 
such  issues.  Appellant  requested  the  court  to  charge  the  jury  to  the 
effect  that  if  they  foimd  "that  the  work  of  handling  a  jackscrew  in  rais- 
ing a  car  was  not  one  of  great,  \musual,  and  extraordinary  danger/* 
then  no  duty  of  warning  existed.  Also,  that  if  the  jury  should  find  the 
use  of  the  jackscrew  was  extra  hazardous,  and  "plaintiflE  and  the  fore- 
man had  equal  knowledge  of  the  fact,"  the  defendant  woiQd  not  be 
liable.  We  think  it  quite  evident  that  these  charges  were  properly  re- 
ject^. The  right  of  recovery  was  predicated  upon  other  grounds,  and 
the  charge  requested  would  have  been  manifestly  misleading  and  erro- 
neous under  the  facts  of  the  case. 

It  is  also  insisted,  in  substance,  that  the  court  was  in  error  in  sub- 
mitting the  cause,  and  in  overruling  the  motion  for  new  trial,  in  that 
the  evidence  shows  that  the  danger  involved  was  not  extraordinary,  and 
that  the  accident  was  due  to  the  giving  way  of  the  frozen  ground,  the 
danger  of  which  was  as  apparent  to  appellee  as  to  the  foreman  in  charge 
of  the  work.  In  addition  to  what  we  have  heretofore  said,  we  add  that 
it  was  not  necessary  to  appellee's  right  of  recovery  that  the  work  under- 
taken was  "extraordinarily  dangerous."  The  evidence  supports  the 
conclusion  that  as  to  appellee  it  was  "extra  hazardous,"  and  clearly  in- 
dicates that  appellee  was  without  knowledge  thereof,  and  without  warn- 
ing. If  the  accident  was  attributable  alone  to  the  failure  of  the  frozen 
ground  to  support  the  jackscrew  on  the  north  side,  the  evidence  clearly 
shows  appellee's  position  and  duty  was  such  as  that  he  could  not  observe 
the  conditions  on  that  side. 

We  think  the  judgment  should  be  aifirmed,  and  it  is  so  ordered. 

Affirmed.  ^ 

Writ  of  error  refused. 


476  27  Texas  Civil  Appeals  Eeports.         \_2d  District, 

John  M.  McCoy  v.  J.  W.  Cunningham  et  al. 

Decided  December  21,  1901. 

•Commuiiity  Property— Sale  by  Sunriving  Husband— Notice — ^Heirs  of  Wife. 

G.,  a  married  man,  purchased  in  his  own  name  from  the  State  certain  school 
land  which  became  community  property  of  himself  and  wife.  The  wife  died  be- 
fore issuance  of  the  patent,  and  all  her  children,  save  one,  conveyed  their  inter- 
ests to  6.  by  deed  reciting  that  the  land  was  community  estate  of  their  mother 
and  G.,  which  deed  was  duly  recorded.  G.  then  conveyed  the  land  for  value  to  H., 
and  patent  from  the  State  was  thereafter  issued  to  H.  as  assignee,  and  the  land 
subsequently  passed  by  mesne  conveyances  to  plaintiff,  a  purchaser  for  value 
without  actual  notice.  Held,  that  the  recitals  of  the  patent  affected  plaintiff 
with  notice  that  G.  had  vested  in  him  the  equitable  title,  and  plaintiff  was 
thereby  required  to  ascertain  the  condition  of  the  title  as  it  existed  in  G.,  and 
being  charged  with  notice  of  the  recorded  deed  from  the  children  to  G.,  he  was  put 
upon  inquiry  as  to  the  interest  of  each  of  the  deceased  wife's  children,  and  took 
-subject  to  the  right  of  the  child  who  did  not  join  with  the  others  in  the  con- 
veyance.   Edwards  v.  Brown,  68  Texas,  686,  distinguished. 

Appeal  from  Tarrant.    Tried  below  before  Hon.  Irby  Dunklin. 

Jos.  C.  Scott,  for  appellant 

Jos.  B,  Davies,  for  appellees. 

CONNER,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
i:itle,  brought  by  appellant  as  plaintijBE  below,  against  J.  W.  Cunning- 
ham and  his  children,  as  adverse  claimants  of  the  land  in  suit,  and 
against  the  other  defendants,  L.  Howard  Lee  and  the  Land  Mortgage 
Bank  of  Texas,  Limited,  as  warrantors  in  plaintiff's  chain  of  title,  with 
prayer  over  against  his  warrantors  in  case  the  adverse  claimants  recov- 
ered any  part  of  the  land.  L.  Howard  Lee  was  not  served  with  process, 
and  as  to  him  the  suit  was  dismissed.  There  were  three  minor  defend- 
ants,— John,  Burrill,  and  Grace  Cunningham, — for  whom  W.  C.  Prewitt 
was  appointed  guardian  ad  litem.  The  case  was  tried  before  the  court 
without  a  jury.  Judgment  by  default  was  rendered  for  plaintiff  against 
the  adult  Cunninghams.  For  the  three  minors,  John,  Burrill,  and 
Grace  Cunningham,  the  court  gave  judgment  for  an  undivided  1-70 
•each,  making  3-70  of  the  160  acres  in  controversy,  and  adjudged  that 
the  Land  Mortgage  Bank  of  Texas,  Limited,  was  not  liable  as  a  war- 
rantor of  title.  Commissioners  were  appointed  to  partition  the  land. 
Plaintiff  excepted,  and  appealed,  assigned  errors,  and  now  presents  the 
ijase  for  revision. 

In  the  first  and  second  assignments  of  error  appellant  questions  the 
"Court's  action  in  awarding  any  part  of  the  land  in  controversy  to  the  mi- 
nor children  named.  The  facts  relating  to  the  question  thus  presented  are 
-as  follows :  The  160  acres  of  land  involved  in  the  suit  was  State  school 
land,  and  as  such  was  purchased,  as  appellant  seems  to  concede,  from 
the  State  in  1879  by  one  B.  W.  Gunn,  who  was  the  head  of  a  family 
'Consisting  of  himself,  a  wife,  Susan  Gunn,  and  children,  some  of  whom 
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were  of  age  and  married  at  the  time.  B.  W.  Gunn  and  family  con- 
tinued to  occupy  said  land  as  a  homestead  until  in  1888,  when  Susan 
Gunn  died  intestate,  leaving  as  one  of  her  heirs  Mrs.  Sarah  Cuiming- 
ham,  nee  Sarah  Gunn,  wife  of  J.  W.  Cimningham  herein  sued.  No 
administration  was  had  upon  the  estate  of  Susan  Gunn,  and  in  July, 
1889,  Mrs.  Sarah  Cunningham  also  died,  leaving  as  her  heirs  the  Cim- 
ninghams  sued  herein,  including  the  minors  in  whose  behalf  judgment 
was  rendered.  January  14,  1890,  all  of  the  surviving  children  of  B.  W. 
and  Susan  Gunn,  save  Sarah  Cunningham,  united  in  a  regular  convey- 
ance to  their  father  B.  W.  Gunn  of  "all  their  right,  title,  interest,  and 
estate''  in  said  160  acres  of  school  land,  the  deed  reciting  that:  "Said 
B.  W.  Gunn  survey  being  a  part  of  the  community  estate  of  said  B.  W. 
and  Susan  Gimn,  deceased,  and  our  interest  therein  being  our  inherit- 
ance, as  children  of  said  B.  W.  Gunn  and  Susan  Gunn,  deceased,  of  our 
mother's  (Susan  Gunn's)  interest  in  said  community  estate;  and  this 
instrument  is  intended  to  release  to  said  B.  W.  Gunn  all  our  claim  or 
right  to  said  160  acres  of  land,  or  any  part  of  said  estate,  real  and  per- 
eonal,  so  left  by  our  mother,  Susan  Gunn  (deceased),''  etc.  This  deed 
was  duly  recorded  July  26,  1890. 

On  April  14,  1891,  B.  W.  Gunn,  joined  by  his  second  wife,  S.  E. 
Gunn,  for  a  valuable  consideration,  made  regular  conveyance  of  said 
land  to  Thomas  Halliman,  who  soon  thereafter  went  into  possession. 
On  June  15,  1891,  the  land  was  patented  by  the  State  to  Thomas  Halli- 
man, as  assignee  of  B.  W.  Gunn,  as  also  seems  to  be  conceded  by  appel- 
lant, under  whom,  through  mesne  conveyances,  appellant  acquired  title 
April  1,  1896.  Appellant's  immediate  vendor  was  L.  Howard  Ijee, 
whom  appellant  found  in  possession,  and  to  whom  appellant  paid  $3220 
as  the  consideration  for  his  purchase  of  the  land,  that  being  the  fair 
value  thereof.  At  the  time  of  appellant's  purchase  he  believed  he  was 
getting  full  title,  and  he  was  without  notice  of  any  right  in  appellees 
to  any  part  of  said  land  except  such,  if  any,  as  is  to  be  imputed  to  him 
by  reason  of  the  record  of  said  deed  to  B.  W.  Gunn  from  his  children, 
the  recitals  of  which  are  hereinbefore  given. 

The  record  fails  to  disclose  the  ground  of  the  trial  court's  conclusion, 
but  inasmuch,  as  we  conceive,  the  judgment  against  appellant  can  be 
maintained  upon  no  other  ground,  we  infer  that  the  conclusion  of  the 
trial  court  was  that  the  record  of  said  deed  to  W.  B.  Gunn  and  the  re- 
citals therein  affected  appellant  with  notice,  or  at  least  put  him  upon 
inquiry  as  to  the  community  right  of  Susan  Gimn,  deceased,  and  of  the 
right  inherited  from  her  by  Sarah  Cunningham,  the  mother  of  the  ap- 
pellees.    Appellant  controverts  such  conclusion. 

The  cases  of  Edwards  v.  Brown,  68  Texas,  329 ;  Patty  v.  Middleton, 
82  Texas,  586,  and  Hensley  V.  Ijewis,  82  Texas,  595,  settle  the  doctrine 
that  a  purchaser  from  the  surviving  husband  of  land  acquired  in  his 
name  during  the  marriage,  upon  a  valuable  consideration,  and  without 
notice  of  the  fact  that  his  vendor  had  a  former  wife,  takes  good  title 
against  heirs  of  such  wife,  but  these  cases  fail  to  reach  the  question  of 
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<ioiiBtructive  notice  now  before  us.  The  question  presented  has  not  been 
free  from  difficulty,  and  we  have  been  unable  to  find  anything  directly 
in  point,  but  we  have  finally  concluded  that  the  judgment  should  be 
affinned.  The  recitals  in  the  patent  affected  appellant  with  notice  that 
B.  W.  Gunn  had  theretofore  had  vested  in  him  the  equitable  title,  and 
hence  appellant  was  required  to  ascertain  the  condition  of  the  title  as 
it  existed  in  Gunn.  In  doing  so  he  could  scarcely  escape  notice  of  the 
deed  to  B.  W.  Gunn  from  his  children,  and  the  recitals  therein  of  their 
mother^s  community  interest.  His  title  in  part  was  in  fact  derived 
through  this  deed.  It  was  in  his  chain  of  title,  and  he  was  affected  with 
notice  thereof  by  the  terms  of  our  registration  law.  Rev.  Stats.,  art. 
4652.  With  notice  of  this  deed  he  would,  in  our  judgment,  be  put  upon 
inquiry  as  to  the  interest  of  each  of  Sarah  Gunii^s  surviving  heirs,  and 
at  his  peril  must  provide-  against  all  interests  descending  from  her. 

This  concl|ision  leads  to  an  affirmance  of  the  judgment,  inasmuch  as 
we  have  been  imable  to  distinguish  this  case,  on  the  question  of  warranty 
presented,  from  the  case  of  Sanger  v.  Warren,  44  Southwestern  Re- 
porter, 477. 

The  judgment  is  affirmed. 

Affinned. 


James  Cox  (W.  R.  MoLaurt,  Intebveneb)  v. 
I.  K.  Watelsky  et  al. 

Decided  January  25,  1902. 

Illegal  Contract— Action  on  Liquor  Bond— Champerty  and  Barratry. 

In  an  action  on  a  liquor  dealer's  bond  by  a  father  for  damages  for  sale  of 
liquor  to  a  minor  son,  an  assignee  of  one-half  the  claim  for  such  damages  in- 
tervened, seeking  recovery.  Defendants  pleaded  that  intervener  had  been  guilty 
of  barratrous  conduct  in  willfully  encouraging  and  inciting  plaintiff  to  bring  the 
suit,  with  intent  to  harass  them,  and  offered  evidence  to  show  that  intervener 
had  instituted  several  similar  suits  against  them  without  justification,  and  that 
he  once  proposed  to  a  witness  that  he  take  his  young  brother  into  defendant's 
saloon,  and  then  sue  on  the  bond,  and  they  would  divide  the  recovery,  saying 
that  defendants  were  robbing  the  people,  and  it  was  no  harm  to  rob  them. 
Held,  that  the  evidence  should  have  been  admitted,  since  the  statute  as  to  bar- 
ratry makes  it  a  penal  offense  for  anyone  to  willfully  instigate  the  bringing  of 
a  suit  with  intent  to  harass  or  distress  the  defendant.,  and  if  there  were  such 
instigation,  and  if  it  and  the  contract  for  the  fee,  with  assignment  to  intervener 
of  one -half  the  claim  or  fee,  were  parts  of  the  same  transaction,  the  contract 
thereby  became  tainted  with  illegality  and  unenforcible. 

Appeal  from  the  County  Court  of  Tarrant.    Tried  below  before  Hon. 
M.  B.  Harris. 

Orrick  &  Terrell,  for  appellants. 

Robert  0.  Johnson,  for  appellee. 
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ON  MOTION  FOR  REHEARING. 

CONNEB,  Cheep  Justice. — On  a  former  day  of  the  term  the  judg- 
ment in  this  case  was  affirmed  in  an  oral  opinion^  but  on  motion  for  re- 
hearing we  have  finally  concluded  that  we  were  in  error  in  so  doing. 

As  originally  instituted  the  suit  was  in  the  County  Court  by  James 
Cox  upon  a  liquor  dealer^s  bond,  in  statutory  form,  given  by  I.  K.  Watel- 
sky and  the  other  appellants  as  sureties.  The  breaches  alleged,  as  we 
originally  construed  the  petition,  were  substantially  but  two,  to  wit :  that 
Watelsky's  agent  had  given  and  permitted  the  giving  of  beer,  an  intoxi- 
cating liquor,  to  one  Arthur  Cox,  a  minor  son  of  James  Cox,  and  had 
permitted  said  minor  to  remain  in  the  saloon  owned  and  kept  by  Watel- 
sky, where  said  beer  had  been  so  given  contrary  to  the  obligations  of 
said  bond,  the  damages  being  laid  in  the  sum  of  $1,000. 

Appellants  in  defense  pleaded,  in  substance,  settlement  and  payment 
to  Cox,  the  original  plaintiff,  and  that  W.  R.  McLaury,  who  had  inter- 
vened and  set  up  an  assignment  of  one-half  of  the  cause  of  action  to  him^ 
had  been  guilty  of  barratrous  conduct,  in  willfully  encouraging  and  in- 
citing James  Cox  to  bring  the  suit  with  intent  to  harass  Watelsky  and 
his  sureties,  and  that  the  assignment  to  McLaury  was  therefore  void  and 
insufficient  to  authorize  the  recovery  sought  by  him  by  virtue  thereof. 

On  the  trial  the  breaches  of  the  bond  alleged  were  established  beyond 
controversy,  as  was  also  the  fact  that,  after  the  institution  of  the  suit, 
appellants  had  compromised  with  and  paid  James  Cox  $110  in  full  set- 
tlement of  the  cause  of  action,  and  Cox  in  accord  therewith  had  re- 
fused to  further  prosecute  the  suit.  James  Cox,  however,  had  executed 
and  delivered  to  McLaury  an  assignment  of  one  half  of  the  cause  of 
action,  as  alleged,  and  the  other  facts  were  such  as  that  McLaury  was 
entitled  to  recover  herein  as  therein  provided  unless  defeated  by  reason 
of  barratrous  conduct  in  procuring  the  contract  as  alleged  by  appellants. 
The  court  instructed  the  jury  that  no  barratry  was  shown,  and  refused 
to  submit  the  issue;  and  intervener  therefore  obtained  judgment  for 
-$500  (one-half  of  the  damages  shown),  from  which  this  appeal  has  been 
prosecuted. 

We  will  notice  but  one  question,  and  that  arises  upon  the  action  of  the 
<;ourt,  here  duly  presented,  in  excluding  evidence  offered  by  appellants  to 
the  effect  that  prior  to  the  present  suit  intervener  had  instituted  several 
■other  like  suits  against  them  without  legal  justification,  as  was  to  be  in- 
ferred from  the  fact  that  they  were  afterwards  dismissed  without  further 
prosecution,  and  in  all  of  which  appellants  had  been  harassed  and  bur- 
dened with  costs,  payment  of  attorneys  fees,  etc.,  and  evidence  also,  in 
substance,  as  shown  in  the  bill  of  exceptions  taken  to  its  exclusion,  that 
in  April,  1899,  about  the  time  the  breach  of  bond  in  this  case  occurred, 
intervener  had  approached  one  Bud  Clements  and  proposed  to  him  that 
he,  Clement?,  should  "carry  his  yoimger  brother^'  into  Watelsky^s  saloon, 
and  that  then  suit  should  be  brought ;  that  he,  intervener,  would  pay  the 
-expenses  and  divide  the  recovery, — ^at  the  same  time  remarking  that 
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"they  were  diamond-breasted  Jews,  and  that  they  had  no  business  in 
this  country;  that  they  were  robbing  people  and  that  there  wasn't  any 
harm  to  rob  them/'  or  words  to  that  effect.  This  evidence  was  offered 
for  the  purpose  of  showing  intent  and  malice  toward  the  particular  de- 
fendants involved,  but  was  excluded  as  irrelevant  and  immaterial. 

While  the  evidence  may  have  been  insufficient  to  establish  barratry^ 
as  defined  by  the  article  of  the  Criminal  Code  applicable  herein  (Penal 
Code,  article  290),  as  was  evidently  concluded  by  the  trial  court,  and 
with  which  view  we  originally  concurred,  it  is  nevertheless  undeniably 
true  that  there  was  evidence  tending  to  show  that,  prior  to  the  institu- 
tion of  the  suit,  intervener  "instigated,''  "incited,"  or  "encouraged"  its 
institution.  He  made  several  visits  to  the  home  of  James  Cox  with  this 
apparent  purpose.  He  met  Cox's  objection  that  the  institution  of  the- 
suit  would  involve  the  payment  of  costs  with  the  proposal  that  he  (inter- 
vener) would  see  to  that,  and  finally  procured  the  contract  or  assignment 
mentioned. 

If  such  instigation,  incitement,  or  encouragement,  if  any,  was  "will- 
fully" done  by  intervener,  as  that  term  is  used  in  the  Penal  Code,  and 
with  "intent  to  distress  or  harass"  I.  K.  Watelsky,  then  by  the  article 
cited  he  was  guilty  of  a  misdemeanor,  a  penal  offense  punishable  as 
such.  If  so,  and  the  contract  for  fee  was  but  part  of  the  transaction  or 
negotiations,  it  thereby  became  tainted  with  the  illegality  of  the  pro- 
ceedings, and  unenforcible,  in  accord  with  the  principle  that  no  court 
will  lend  its  aid  in  the  enforcement  of  a  contract  tainted  with  fraud  or 
illegality.  See  also  5  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  p.  815,  et  seq., 
for  the  effect  generally  given  somewhat  similar  contracts  denominated 
as  "champertous." 

We  think  the  evidence  mentioned  was  relevant  and  material  upon, 
the  issue  of  intent.  The  jury  would  be  entitled  to  consider  the  same  in 
determining  the  intent,  purpose,  and  spirit  of  intervener  in  "encourag- 
ing" the  suit,  if  the  jury  should  find  that  he  did  so.  We  therefore  con-^ 
elude  that  the  court  erred  in  excluding  the  evidence  offered  that  is  desig- 
nated in  bills  of  exception  numbers  1,  3,  and  4. 

In  remanding  the  case  for  a  new  trial  we  think  it  proper  to  say  that,, 
while  we  have  construed  the  original  petition  as  only  declaring  upon  two 
separate  breaches  of  the  bond,  it  is  nevertheless  not  entirely  clear  that 
thie  petition  should  be  so  limited.  The  question  of  the  jurisdiction  of 
the  County  Court  so  involved,  however,  is  so  easily  remedied  by  amend- 
ment that  we  forbear  discussion. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


1901.]  T.  ft  P.  Et.  Co.  t.  Middlbton.  481 


THHO)  DI8TBICT,  1901. 


Texas  ft  Pacific  Railway  Company  v.  M.  P.  Middleton. 

Decided  December  4,  1901. 

Vernie— Sailway— Coimectiiig  Carriers. 

Under  the  Act  of  May  20,  1899  (Acts  2eth  Leg.,  p.  214)  one  of  two  or  more 
comiecting  carrierB  transporting  a  shipment  may  he  sued  for  injury  to  it  in  the 
county  into  which  the  otner's  line  extends,  but  defendant's  line  does  not,  though 
such  other  carrier  is  not  made  a  party. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
B.  P.  Conner. 

r.  B.  McCormick,  for  appellant. 

KEY,  Associate  Justice. — ^Appellee  sued  appellant  in  the  County 
Court  of  Brown  County  to  recover  damages  for  injuries  to  a  shipment  of 
horses  from  Brownwood,  in  Brown  County,  to  Waskom,  Texas.  The 
shipment  was  over  the  Fort  Worth  &  Rio  Grande  Railway  from  Brown- 
wood  to  Fort  Worth,  and  over  appellants  railway  from  Fort  Worth  to 
Waskom. 

The  Fort  Worth  ft  Rio  Grande  Railway  was  not  made  a  party  to  the 
suit,  and  the  defendant,  the  Texas  &  Pacific  Railway  Company,  filed  a 
plea  of  privilege,  asserting  that  the  venue  of  the  suit  was  improperly  laid 
in  Brown  County,  because  the  defendant's  road  did  not  run  through  or 
into  that  county.  The  plea  was  in  proper  form,  and  should  have  been 
sustained,  unless  the  act  of  the  Twenty-sixth  Legislature,  entitled  "An 
act  to  prescribe  the  parties  to  and  venue  of  suits  against  railroad  corpor- 
ations,'' etc.,  approved  May  20,  1899,  authorized  the  suit  to  be  brought 
in  Brown  County.    The  act  referred  to  reads  as  follows : 

"Section  1.  That  whenever  any  freight,  baggage,  or  other  property 
has  been  transported  over  two  or  more  railroads  operating  any  part  of 
their  roads  in  this  State,  and  having  an  agent  in  this  State,  or  operated 
by  any  assignee,  trustee,  or  receiver  of  such  railways,  suit  for  loss  or 
damages  thereto  or  other  cause  of  action  connected  therewith,  or  arising 
out  of  such  transportation  or  contract  in  relation  thereto,  may  be 
brought  against  any  one  or  all  of  such  railroad  corporations,  assignees, 
trustees,  or  receiver  operating  any  of  such  railways  in  any  county  in 
which  either  of  such  railroads  extend  or  is  operated ;  provided,  however, 
that  if  such  damages  be  recovered  against  more  than  one  carrier  not 
partners  in  the  shipment  or  contract,  they  shall  be  apportioned  between 
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the  defendants  by  the  verdict  of  the  jury  and  the  judgment  of  the  court, 
or  by  the  judgment  alone,  should  no  jury  be  demanded;  provided,  this 
act  shall  not  change  venue  in  any  case  now  pending. 

"Sec.  2.  All  laws  in  conflict  herewith  are  hereby  repealed;  provided, 
that  nothing  in  this  act  shall  be  construed  to  affect  or  repeal  chapter  121 
of  the  Greneral  Laws  of  the  Twenty-fourth  Legislature. 

"Sec.  3.  There  being  in  this  State  no  adequate  law  permitting  car- 
riers not  partners  to  be  sued  in  one  action  and  regulating  the  venue  of 
suits  against  them,  and  there  being  a  large  and  increasing  amount  of 
work  on  the  calendar  of  the  Legislature,  an  emergency  and  imperative 
public  necessity  exists  that  the  constitutional  rule  requiring  bills  to  be 
read  on  three  several  days  be  suspended,  and  that  rule  is  now  suspended, 
and  it  is  so  ordered;  and  further,  this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage.'^    Acts  26th  Leg.,  214. 

It  is  contended  by  appellant  that  the  only  purpose  of  this  act  was  to 
authorize  the  plaintiff,  when  the  shipment  was  over  more  than  one  road, 
and  he  had  the  right  to  sue  one  of  the  carriers  in  a  particular  county, 
to  make  the  other  carries  parties  defendant  in  the  same  suit,  though  they 
might  not  be  partners  with  the  first  carrier;  and  the  proviso  in  the  first 
section  and  the  first  clause  in  the  third  section  are  relied  on  in  support 
of  this  contention. 

The  provisions  referred  to  evidently  contemplate  that  actions  would 
be  brought  under  this  statute  against  more  than  one  carrier,  but  they  do 
not  necessarily  imply  that  such  action  can  not  be  brought  against  one 
carrier  alone,  although  such  carrier's  road  may  not  extend  into  the 
county  where  the  suit  is  brought.  The  first  section  expressly  declares,  in 
plain  and  unambiguous  language,  that  if  the  shipment  be  made  over 
two  or  more  railroads  operating  any  part  of  their  roads  in  this  State  and 
having  an  agent  in  this  State,  any  one  or  all  of  them  may  be  sued  in  any 
county  in  which  either  of  the  roads  extends  or  is  operated.  It  is  this 
part  of  the  statute  that  determines  the  question  of  venue  and  parties, 
and  the  other  portions  referred  to  by  appellant  do  not  change  its  mean- 
ing nor  limit  its  scope. 

This  is  the  only  question  involved  in  this  appeal;  and,  having  decided 
it  against  appellant,  the  judgment  will  be  affirmed. 

Affirmed 


1901.]  Allen  v.  Oloyeb.  483 

S.  J.  Allen  et  al.  v.  H.  M.  Glover. 

Decided  December  4,  1901. 

l.—Foreclo8iire— Amount— Jurisdiction. 

The  cases  holding  that  in  foreclosure  suits  the  value  of  the  property  against 
which  the  lien  is  asserted,  and  not  the  amount  of  debt  claimed,  determines  the 
jurisdiction  of  the  court,  do  not  apply  in  cases  of  liens  given  by  statute. 

2.— Same. 

A  suit  on  a  debt  for  $84,  and  to  foreclose  a  farm  laborer's  lien  therefor  on 
crops  worth  $250,  was  properly  commenced  in  justice  court. 

3.— Farm  Laborer's  Lien— Description  of  Crops. 

The  statute  providing  for  fixing  and  preserving  a  farm  laborer's  lien  does 
not  require  him  to  describe  in  his  account  or  affi£kvit  the  products  raised  on 
the  farm  by  his  labor. 

Appeal  from  the  County  Court  of  Hamilton.  Tried  below  before  J. 
C.  Roberts^  Special  Judge. 

Allen  and  his  sureties  appeal  from  a  judgment  against  them  in  county 
court,  on  their  appeal  from  one  recovered  in  justice  court,  at  suit  of 
Glover. 

Bidson  dk  Eidson,  for  appellants. 

Main  &  Chesley,  for  appellee. 

KEY,  Associate  Justice. — ^Appellee  sued  appellant  S.  J.  Allen  to  re- 
cover $84  claimed  on  account  for  labor  performed  upon  the  farm  of 
Allen,  and  to  foreclose  a  laborer's  lien  on  the  crops  raised  on  the  farm. 
The  suit  originated  in  a  justice  of  the  peace  court,  but  was  appealed  to 
the  County  Court,  where  it  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff against  Allen  and  the  sureties  on  his  appeal  bond,  and  they  have 
brought  the  case  to  this  court  for  revision. 

Allen  filed  in  the  Justice  Court  a  plea  alleging  that  the  crops  raised 
upon  the  farm,  and  upon  which  the  plaintiff  sought  to  foreclose  his  lien, 
were  worth  $250,  and  for  that  reason  he  asserted  that  the  justice  of  the 
peace  court  was  without  jurisdiction  to  hear  and  determine  the  cause. 
The  plaintiff  excepted  to  this  plea  and  the  County  Court  sustained  his 
exception  and  struck  out  the  plea,  and  this  ruling  is  assigned  as  error. 

The  plaintiff  also  amended  his  account  and  complaint,  so  as  to  assert 
a  lien  only  upon  so  much  of  the  crop  as  was  necessary  to  satisfy  his  debt 
and  the  costs  of  the  suit. 

While  it  has  been  held  in  some  cases  in  this  State,  seeking  to  foreclose 
liens,  that  the  value  of  the  property  covered  by  the  lien  is  to  be  looked 
to  in  determining  the  jurisdiction  of  the  court,  yet  it  has  been  held  that 
the  rule  referred  to  does  not  apply  when  a  lien  is  given  by  statute,  and 
the  only  right  given  and  asserted  is  to  seize  and  sell  so  much  of  the  prop- 
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erty  as  may  be  necessary  to  satisfy  the  debt.  Lawson  v.  Lynch,  29  S.  W. 
Rep.,  1128;  Dozey  v.  Pennington,  31  S.  W.  Rep.,  312;  Erwin  v.  Bexar 
County,  63  S.  W.  Rep.,  550. 

In  this  case,  if  it  be  conceded  that  the  plaintiff  had  a  lien  on  the  en- 
tire crop,  still  he  only  sought  to  enforce  it  against  so  much  of  tiie  crop 
as  was  necessary  to  satisfy  his  debt;  and  we  therefore  hold  that  the  sub- 
ject matter  of  the  litigation  was  not  the  entire  crop,  and  the  plea  to  the 
jurisdiction  was  correctly  stricken  out. 

One  other  point  is  made,  and  that  is  that  the  court  erred  in  holding 
that  the  plaintiff  hjid  a  laborer's  lien  on  the  crops  raised  upon  the  de- 
fendant's farm,  because  the  plaintiff  had  not  complied  with  the  statute 
in  reference  to  fixing  and  preserving  such  liens;  the  contention  being 
that  he  should  have  described  in  his  account  or  affidavit  the  products, 
raised  on  the  farm  in  whole  or  in  part  by  his  labor.  The  statute  does 
not  require  this  to  be  done,  and  if  such  construction  should  be  placed 
upon  it,  it  would  be  impossible,  in  many  instances,  to  comply  with  it. 
In  order  to  fix  the  lien,  the  statute  requires  the  laborer  to  make  out  and 
file  his  account  within  thirty  days  after  the  maturity  of  the  debt.  Now 
a  laborer  may  labor  upon  a  farm,  and  yet  at  the  time  he  is  required  to 
file  his  account  the  crop  may  not  have  been  produced,  and  under  such 
circumstances,  of  course,  he  could  not  describe  the  products  raised  upon 
the  farm  and  upon  which  the  statute  gives  him  a  lien. 

We  decide  against  appellant  on  both  points  presented  in  the  briefs ; 
and,  no  error  having  been  shown,  the  judgment  will  be  affirmed. 

Affirmed. 


M.  H.  Lauchheimer  &  Sons  et  al.  v.  J.  R.  Saunders. 

Decided  December  11,  1001. 

1.— Deed— Description— All  of  Grantor's  Property. 

A  conveyance  of  certain  lands  specifically  described,  followed  by  a  general 
clause  of  conveyance  of  all  of  grantor's  land  in  the  county,  will  pass  land  so 
owned  by  him  though  it  was  not  one  of  the  tracts  specifically  described. 

8. — ^Homestead- Rural  or  Urban. 

In  determining  whether  a  homestead  is  rural  or  urban,  the  circumstances 
at  the  time  the  property  was  acquired  and  made  a  home  can  not  be  made  con- 
clusive, the  right  being  affected  by  conditions  of  use,  surroundings,  and  rela- 
tion to  the  town  at  the  time  the  adverse  right  became  fixed. 

Appeal  from  Coryell.     Tried  below  before  Hon.  W.  J.  Oxford. 

T.  F.  Bryan,  for  appellants  Lauchheimer  &  Sons. 

J.  H.  Arnold,  for  intervener  G.  Y.  Coop. 

McDowell  &  Saddler  and  H,  N,  Atkinson,  for  appellee. 


1901.]  Lauchheimer  &  Sons  y.  Saunders.  48& 

FISHEB,  Chief  Justice. — ^TIiiB  is  the  third  appeal  of  this  ease. 
The  first  is  reported  in  47  Southwestern  Reporter,  543.  The  second 
appeal  will  be  found  in  67  Southwestern  Reporter,  70.  These  two  cases 
are  referred  to  for  a  history  of  the  case  and  the  questions  involved. 

In  the  case  we  are  now  considering,  judgment  of  the  trial  court  was 
in  favor  of  appellee  Saunders  on  the  homestead  issue,  the  effect  of  which 
was  to  determine  that  the  property  in  controversy  was  his  homestead 
at  the  time  that  the  appellant  Lauchheimer  and  the  intervener  Coop 
undertook  to  fix  their  liens  upon  the  same. 

On  the  question  as  to  whether  the  execution  lien  of  appellant  Lauch- 
heimer or  the  deed  of  trust  lien  of  intervener  was  superior,  we  are  of 
the  opinion  that  the  ruling  of  the  court  in  favor  of  the  intervener  was 
correct.  The  court  in  its  charge  in  effect  instructed  the  jury  that  the 
lien  fixed  by  the  deed  of  trust  was  superior  to  the  appellants  execution 
lien ;  and  if  the  property  in  controversy  was  not  the  homestead  of  Saun- 
ders, then  the  verdict  should  be  in  favor  of  the  intervener.  The  appel- 
lant attacked  the  deed  of  trust  and  the  deed  in  favor  of  intervener  by 
virtue  of  which  he  asserts  title  to  the  property  in  controversy,  on  the 
ground  that  these  two  instruments  did  not  describe  or  convey  the  100 
acres  in  controversy.  The  deed  of  trust  in  favor  of  intervener,  and  the 
deed  subsequently  executed  to  him,  describes  certain  parcels  and  tracts 
of  land  conveyed  by  those  two  instruments ;  and  has  a  general  clause  to 
the  effect  that  it  was  the  intention  of  Saunders  to  convey  all  of  his  real 
estate  in  Coryell  County,  whether  described  or  not,  except  his  home- 
stead. There  is  nothing  upon  the  face  of  the  deed  of  trust  and  the  deed 
executed  in  pursuance  thereof  in  indicate  any  inconsistency  between 
this  general  description  and  the  descriptive  matter  identifying  the  par- 
ticular tracts  described  and  mentioned  in  the  instruments.  The  evi- 
dent purpose  of  the  grantor  was  to  convey  the  property  specially  de- 
scribed, as  well  as  all  other  that  he  might  at  that  time  have  owned,  sit- 
uated in  Coryell  County.  The  special  mention  and  description  of  par- 
ticular tracts  or  parcels  of  land  given  in  the  instruments  could  not  be 
construed  as  a  restriction  and  limitation  upon  the  other  intention  of 
the  grantor,  as  is  indicated  by  the  general  granting  clause,  conveying 
all  other  lands  that  were  not  described.  There  is  no  repugnancy  be- 
tween the  two  matters  of  description;  but  upon  the  contrary,  they  can 
be  reconciled  upon  the  theory  in  accord  with  the  grantor's  evident  inten- 
tion to  convey  the  particular  tracts  mentioned,  and  also  all  other  lands. 
If  such  was  not  his  intention,  this  general  clause  would  have  served  no 
purpose  in  the  conveyance;  and  we  know  of  no  rule  of  law  that  would 
destroy  the  effect  of  this  clause,  and  thus  defeat  the  purpose  of  the 
grantor,  because  he  has  seen  fit  to  give  a  more  definite  and  particular 
description  to  other  parcels  of  land  mentioned  in  the  instruments. 

The  court  below,  in  submitting  the  issue  of  homestead  to  the  jury, 
seems  to  have  been  governed  by  the  rule  announced  by  the  Court  ot 
Civil  Appeals  of  the  Fourth  District  on  the  last  appeal  of  this  case, 
which  will  be  found  reported  in  57  Southwestern  Reporter,  70  to  the 
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effect  that  the  homestead  right  should  be  detennined  at  the  time  that 
Saunders  acquired  the  100  acres  in  controversy,  in  1868.  If  such  is 
the  effect  of  the  ruling  there  made,  we  can  not  give  our  consent  to  it. 
The  conditions  existing  at  that  time  may  be  taken  into  consideration  by 
the  jury  as  a  matter  of  evidence  bearing  upon  the  homestead  right,  and 
if  the  right  then  existed,  it  might  be  presumed  to  continue  until  evi- 
dence was  adduced,  either  by  acts  of  the  owner  or  of  the  town  or  city 
bringing  the  property  within  its  limits  and  exercising  jurisdiction  over 
it,  in  such  a  way  as  to  indicate  that  the  homestead,  in  its  rural  charac- 
ter, had  been  lost  or  abandoned.  Wilder  v.  McConnell,  91  Texas,  603; 
Posey  V.  Bass,  77  Texas,  512.  But  the  true  test  is  to  ascertain  and 
determine  the  condition  of  the  homestead  right  at  the  time  the  adverse 
parties  attempted  to  acquire  and  fix  their  liens. 

The  Supreme  Court,  in  the  case  of  Wilder  v.  McConnell,  91  Texas, 
604,  in  effect  holds  that  where  a  city  has  extended  its  corporate  limits, 
and  undertakes  in  some  manner  authorized  by  law  to  exercise  jurisdic- 
tion over  property  embraced  within  the  boundaries  of  the  corporation, 
the  homestead  right  must  be  determined  by  the  conditions  ftYifltlng  when 
that  right  is  questioned.  This  is  evidently  the  correct  rule.  It  is  based 
upon  the  principle  that  the  Constitution  exempts  the  homestead  as  it 
is  when  the  adverse  right  is  asserted  against  it.  At  some  period  in  the 
history  of  the  past  occupancy  the  homestead  right  may  have  so  clearly 
existed  that  there  could  be  no  question  about  it,  but  by  subsequent  con- 
duct of  the  occupant  or  by  a  city  exercising  its  authority  in  extending 
its  corporate  limits  so  as  to  include  it,  and  in  some  other  way  exercising 
its  jurisdiction  over  the  property,  might  clearly  indicate  that  such  previ- 
ous right  had  been  lost  or  abandoned  when  the  creditor  was  seeking  to 
subject  it  to  his  demands.  Therefore,  it  becomes  necessary,  in  order  to 
determine  what  are  the  rights  of  the  parties,  to  inquire  into  the  condi- 
tions existing  at  the  time  that  these  rights  are  asserted. 

If  it  should  be  determined  that  the  nine  acres  upon  which  Saunders 
resided  at  the  time  the  appellant  and  intervener  attempted  to  fix  their 
liens  upon  the  100  acres,  was  a  part  of  the  town  or  city  of  Gatesville 
in  the  sense  that  would  make  it  an  urban  homestead,  then  it  is  clear 
that  the  100  acres  could  not  be  impressed  with  the  homestead  character, 
because  it  is  conceded  that  it  lies  without  the  limits  of  the  town. 

The  charge  of  the  court  in  intimating  that  the  conditions  existing  in 
1868  would  govern,  was  evidently  calculated  to  mislead  the  jury  in 
determining  the  homestead  issue;  because  if  they  had  been  confined  to 
conditions  existing  in  1897,  they  doubtless  would  have  returned  a  differ- 
ent verdict,  as  the  evidence  indicating  the  conditions  existing  at  that 
time  is  most  pursuasive,  if  not  convincing,  to  the  effect,  that  the  nine 
acres  was  then  actually  a  part  of  the  town  of  Gatesville,  and  was  so  oc- 
cupied and  used  by  Saunders,  in  connection  with  the  authority  exercised 
by  the  city  in  embracing  it  within  its  corporate  limits  and  plotting  it 
as  one  of  the  lots  of  the  town  and  giving  it  a  distinct  number  and  tax- 
ing it  for  corporate  purposes,  as  to  make  it  an  urban  homestead. 
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Objection  is  urged  to  the  charge  of  the  court,  and  to  requested  charge 
given  at  the  instance  of  appellee,  laying  stress  upon  certain  facts  men- 
tioned in  the  former  which  the  jury  should  consider  as  establishing 
homestead,  and  in  the  latter  in  instructing  them  that  an  extension  of 
the  corporate  limits  would  not  affect  the  homestead  right.  The  facts 
mentioned  in  the  charge  are  proper  to  be  considered  by  the  jury  along 
with  other  facts,  in  determining  the  homestead  issue;  but  it  would  not 
be  proper  for  the  court  to  select  one  of  these  facts  and  give  it  a  con- 
clusiye  effect.  A  bare  extension  of  the  corporate  limits  would  not  nec- 
essarily convert  a  rural  into  an  urban  homestead,  but  that  fact,  in  con- 
nection with  other  facts,  are  proper  to  be  considered  in  determining 
whether  the  property  was  a  rural  or  urban  home.  Wilber  v.  McConnell, 
supra,  and  cases  cited. 

The  court  in  charging  upon  an  issue,  may  group  the  facts  bearing 
upon  that  question  which  should  be  considered  in  determining  the  issue, 
and  leave  to  the  jury  the  question  whether  they  had  been  proven  and 
what  effect  should  be  given  to  them;  but  in  the  absence  of  a  provision 
of  law  giving  a  conclusive  effect  to  any  particular  fact,  it  would  be  error 
for  the  court  to  instruct  the  jury  what  effect  should  be  given  it.  They 
should,  in  cases  like  this,  as  well  as  others,  be  left  free  to  determine 
what  bearing  the  particular  fact  has  upon  the  question  at  issue  when 
considered  in  connection  with  all  of  the  facts  relating  to  that  subject. 

In  view  of  the  averments  of  fraud  contained  in  appellant^s  answer 
attacking  the  title  of  the  intervener,  we  leave  that  question  open  to  be 
determined  upon  another  trial. 

For  the  errors  in  the  charge,  as  indicated,  the  judgment  will  be  re- 
versed and  the  cause  jemanded. 

Reversed  and  remanded. 


H.  D.  White  y.  Provident  National  Bank  et  al. 

Decided  December  11,  1901. 

1.— Amendment  After  Trial  Begun. 

The  right  to  amend  pleadings  after  trial  is  entered  on  is  not  given  by  stat- 
ute, and  though  it  may  be  sometimes  properly  allowed  in  the  discretion  of  the 
coiut,  its  action  in  striking  out  such  amendment  will  not  be  revised  imless  an 
abuse  of  such  discretion  appears. 

8.— Fraudulent  Conveyance— -Innocent  Purcbaser. 

A  conveyance  of  land  can  not  be  attacked  for  fraud  on  creditors,  as  against 
a  subsequent  innocent  purchaser. 

8.— Mortgage— Judgment  Lien. 

When  the  owner  of  land  incumbered  by  mortgage  transferred  it  to  another 
against  whom  there  was  a  recorded  judgment  in  the  county,  the  vendee  assum- 
ing payment  of  the  mortgage  in  consideration,  and  afterwards  renewing  the 
security  with  a  renewal  of  the  note  by  giving  a  mortgage  himself,  the  security 
80  given  prevailed  over  the  lien  of  the  judgment  and  the  rights  of  a  purchaser 
under  it  at  execution  sale  subsequently  made. 
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Appeal  from  McLennan.    Tried  below  before  Hon.  Marshall  Surratt 

The  bank  sued  White  and  others  for  debt  and  foreclosure,  and  had 
judgment,  from  which  White  appealed. 

J.  B.  Scarborough,  for  appellant. 

J.  R.  Downs  and  Sleeper  &  Kendall,  for  appellee. 

FISHER,  Chief  Justice. — ^This  is  an  action  by  the  Provident  Na- 
tional Bank,  against  E.  J.  Gurley,  J.  W.  Taylor,  E.  W.  Woodland,  D. 
R.  Gurley,  and  H.  D.  White,  to  recover  against  all  of  the  above  named 
parties,  except  White,  judgment  on  a  note  for  $2690.60,  executed  to  the 
bank,  and  for  foreclosure  of  a  deed  of  trust  on  the  property  in  controversy 
against  all  of  the  defendants.  It  is  alleged  that  all  of  the  above  named 
defendants,  except  White,  were  bound  upon  the  note  sued  on  and  that 
a  deed  of  trust  was  given  upon  the  property  described  in  the  petition, 
which  is  the  property  in  controversy,  and  judgment  of  foreclosure  is 
asked  against  them  and  also  against  White  on  the  ground  that  he  is 
setting  up  some  pretended  claim  to  the  property  covered  by  the  deed  of 
trust. 

E.  J.  Ourley,  one  of  the  defendants,  filed  a  cross-action  against  H.  D. 
White,  seeking  to  cancel  the  title  asserted  by  White  to  the  property  in 
cointroversy,  setting  up  certain  grounds  therefor,  and  the  bank  joined 
in  this  proceeding.  Defendant  White  answered  by  general  and  special 
exceptions,  general  denial  and  plea  of  not  guilty,  and  plea  of  res  ad- 
judicata,  and  set  up  title  to  the  property  in  controversy  by  virtue  of  an 
execution  issued  on  a  judgment  against  E.  J.  Gurley,  wherein  White 
bought  the  same  at  sherifE's  sale.  White  also  alleged  that  the  property 
originally  belonged  to  E.  J.  Gurley,  and  that  a  conveyance  and  deed  to  the 
:same  to  D.  R.  Gurley  was  fraudulent  and  void  as  to  the  creditors  of  E. 
J.  Gurley.  In  addition  to  this  averment,  he  filed  a  trial  amendment, 
more  specifically  and  fully  alleging  the  fraud,  but  upon  motion  the  trial 
amendment  was  stricken  out. 

The  case  was  submitted  to  the  jury  upon  special  issues,  and  upon  the 
verdict  in  response  to  the  same  the  court  rendered  judgment  in  favor 
of  the  bank  for  the  amount  sued  for,  foreclosing  the  lien  upon  the  prop- 
erty, from  which  judgment  the  appellant  White  has  appealed. 

We  find  that  on  the  20th  of  January,  1899,  all  of  the  defendants  ex- 
cept White  executed  to  the  Provident  National  Bank  a  note  for  $2650, 
which  was  the  note  sued  upon,  and  which  was  a  renewal  note  for  one 
of  like  amount  of  date  August  21,  1898,  also  payable  to  said  bank,  and 
signed  by  the  above  named  defendants,  except  White,  which  was  secured 
by  deed  of  trust  of  date  August  4,  1898,  executed  by  E.  J.  Gurley  on 
the  land  in  controversy.  The  note  and  deed  of  trust  above  set  out  were 
given  in  renewal  of  notes  and  deeds  of  trust  executed  on  the  13th  day 
of  February,  1892,  for  the  same  indebtedness  sued  upon,  when  at  said 
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date  D.  R.  Giirley  executed  a  deed  of  trust  on  the  property  in  contro- 
versy to  secure  the  note,  D.  B.  Gurley  at  the  time  being  the  owner  of 
the  land  in  controversy,  holding  the  same  under  a  judgment  and  exe- 
cution sale  against  E.  J.  Gurley,  wherein  D.  R.  Gurley  bought  in  the 
land  in  controversy,  and  the  sheriff  executed  a  deed  to  the  same  to  him 
on  October  7,  1890.  This  deed  was  recorded  April  23,  1893.  On  Au- 
gust 3,  1898,  by  deed,  D.  R.  Gurley  sold  to  E.  J.  Gurley  the  land  in 
controversy,  wherein,  in  consideration  for  the  same,  E.  J.  Gurley  agreed 
to  pay  the  debt  and  note  sued  upon  by  the  plaintiff  and  covered  by  the 
deed  of  trust  previously  executed  by  D.  B.  Gurley;  and  thereafter,  in 
pursuance  of  this  agreement,  E.  J.  Gurley  executed  to  the  bank  the  deed 
of  trust  foreclosed  by  the  judgment  in  this  case. 

Appellant  White  claims  title  through  a  judgment  and  execution  sale 
against  E.  J.  Gurley  and  others  out  of  the  District  Court  of  Dallas 
County,  in  favor  of  the  Texas  National  Bank,  which  judgment  was  on 
August  6,  1891,  transferred  to  appellant  White.  Abstract  of  this  judg- 
ment was  recorded  in  McLennan  County,  where  the  land  is  situated,  in 
January,  1896.  On  the  4th  day  of  April,  1899,  appellant  White  bought 
the  land  in  controversy  at  execution  sale,  issued  on  the  above  described 
judgment,  as  the  property  of  E.  J.  Gurley. 

In  the  vijw  that  we  take  of  the  case,  the  above  are  all  of  the  facts 
that  we  deem  it  necessary  to  make  findings  upon.  However,  the  other 
issues  of  fact  raised  in  the  record  are  settled  by  the  verdict  of  the  jury. 
Appellant  White,  in  his  first  amended  answer,  attacked  the  sheriff's  deed 
above  described  as  executed  to  D.  R.  Gurley,  of  date  October  7,  1890, 
on  the  ground  of  fraud,  the  averments  being  to  the  effect  that  by  reason 
of  an  understanding  between  D.  R.  Gurley  and  E.  J.  Gurley,  D.  R.  Gur- 
ley bought  the  land  in  at  execution  sale,  and  the  title  was  taken  in  his 
name  for  the  purpose  of  misleading,  deceiving,  and  defrauding  the  cred- 
itors of  E-  J.  Gurley ;  and  for  this  reason,  the  plaintiff  had  no  valid  and 
subsisting  lien  on  the  land  by  virtue  of  the  deed  of  trust  set  up  by  it. 
There  were  no  averments  in  the  answer  connecting  the  plaintiff  with  or 
making  the  plaintiff  a  party  to  this  fraud,  or  that  it  had  any  notice  of 
the  same.  White,  evidently  realizing  that  his  answer  in  this  respect 
was  defective,  filed  a  trial  amendment  after  he  had  announced  ready 
and  after  the  court  had  proceeded  with  the  trial,  more  fully  pleading, 
the  grounds  of  attack  upon  this  deed,  and  by  averments  charging  the 
bank  with  notice,  and  connecting  it  with  the  fraud  charged ;  but  upon 
motion  of  the  appellee  bank,  to  the  effect  that  the  amendment  came  too 
late,  and  that  for  the  reason  that  it  would  require  the  bank  to  file  new 
pleading,  and  necessarily  continue  the  case,  the  trial  amendment  was 
stricken  out,  and  no  new  or  additional  amendment  was  thereafter  filed 
by  appellant  White. 

The  judgment  of  the  court  in  disposing  of  this  trial  amendment  states 
as  follows:  *^And  thereupon  all  the  parties  announced  ready  for  trial, 
and  came  a  jury  of  twelve  good  and  lawful  men,  duly  impaneled  and 
sworn,  and  the  parties  offered  testimony  in  evidence,  and  the  trial  pro^ 
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ceeded  from  day  to  day,  and  the  Ist  day  of  March  the  defendant  asked 
leave  of  the  court  to  file  a  trial  amendment,  which  leave  the  court 
granted,  and  thereupon  came  on  to  be  heard  the  exceptions  of  plaintiff 
to  said  trial  amendment,  and  plaintiff's  motion  to  strike  out  same,  and 
the  court  having  heard  argument  on  said  exceptions  and  motion  to  strike 
out,  and  being  fully  advised,  considered  that  said  exception  and  motion 
to  strike  out  are  well  taken.  It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  said  exceptions  and  motion  to  strike  out  the  trial 
amendment  of  defendant  H.  D.  White  filed  March  1,  1901,  be  and  the 
same  is  hereby  sustained,  and  the  said  trial  amendment  be  and  the  same 
is  hereby  stricken  out  To  which  defendant  White  in  open  court  ex- 
cepted/' 

The  Revised  Statutes  provide  that  pleadings  may  be  amended  before 
trial,  and  it  says  not  thereafter,  and  article  1189  in  effect  btates  that 
leave  to  amend  may  be  given,  and  such  amendment  may  be  filed  within 
a  reasonable  time  before  the  case  is  called  for  trial,  so  as  not  to  operate 
as  a  surprise  to  the  opposite  party.  There  are  decisions  to  the  effect 
that  amendments  may  be  filed  after  an  announcement  of  ready  for  trial, 
but  they  are  not  based  upon  the  ground  that  this  is  an  absolute  right 
conferred  by  the  statute;  but  they  are  to  the  effect  that  the  court  may, 
within  the  exercise  of  its  discretion,  permit  pleadings  to  pe  amended 
after  an  announcement  of  ready.  It  is  impossible  to  determine  from 
anything  found  in  the  record  or  the  judgment  of  the  court,  that  it 
abused  its  discretion  in  refusing  to  permit  the  trial  amendment  to  be 
filed  after  the  announcement  of  ready,  and  in  sustaining  the  motion  to 
strike  out  the  same.  It  does  appear  from  the  judgment  of  the  court 
that  he  passed  upon  and  considered  the  motion  to  strike  out;  and,  from 
aught  that  appears,  statements  and  facts  may  have  so  been  presented  to 
the  court  as  to  convince  it  that  filing  the  amendment  at  that  state  of 
the  trial  would  result  in  an  unreasonable  delay,  and  possibly  cause  a 
continuance  of  the  case.  And  the  court  may  likewise  have  determined 
that  the  appellant  was  guilty  of  negligence  or  was  lacking  in  diligence 
in  not  sooner  filing  the  amendment.  Therefore,  we  can  not  say  that 
on  this  branch  of  the  case  there  was  any  error  in  the  judgment  of  the 
court  in  striking  out  the  amendment.  Such  being  the  case,  we  must 
consider  the  facts  in  the  record  and  dispose  of  the  case  without  consid- 
ering any  issue  of  fraud  being  raised  by  the  pleadings,  as  the  averments 
of  the  amended  original  answer,  so  far  as  effecting  the  rights  of  the 
bank,  were  not  sufficient  upon  this  issue. 

It  is  clear  from  the  case  as  made  by  the  pleadings  and  the  evidence 
that  the  bank^as  a  creditor  of  both  E.  J.  and  D.  B.  Gurley  long  before 
appellant  White  acquired  his  judgment  lien  on  the  property  in  contro- 
versy; and  it  is  clear  that  the  deed  of  trust  was  long  before  this  time 
executed  by  D.  B.  Gurley  on  the  land  in  controversy  to  secure  this  in- 
debtedness. If  that  deed  of  trust,  as  insisted  upon  by  appellant,  was 
defectively  acknowledged,  and  thereby  its  registration  would  not  confer 
notice,  it  is  clear  that  it  was  valid  and  binding  as  between  the  appellee 
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bank  and  D.  B.  Gurley.  The  amended  answer  does  not  charge  that  the 
bank  had  any  notice,  when  it  accepted  this  deed  of  trust,  of  any  f  raud-^ 
nlcnt  purpose  between  D.  B.  and  E.  J.  Gurley  to  defraud  the  creditors 
of  E.  J.  Gurley  at  the  time  that  D.  B.  Gurley  acquired  title  in  October, 
1890,  to  the  land  in  controversy;  therefore  it  must  be  held  that  the  issue 
of  fraud,  when  confined  to  the  averments  of  the  original  answer,  were 
wholly  insufficient,  so  far  as  the  appellee  bank  is  concerned.  Such  be- 
ing the  case,  the  judgment  of  the  court  can  be  maintained  upon  the- 
facts  as  above  found  by  this  court. 

The  deed  to  D.  B.  Gurley  was  recorded  the  23d  day  of  April,  1893,. 
and  when  White  acquired  his  judgment  lien  in  1896  he  was  charged' 
with  notice  of  this  title.  When  his  judgment  lien  was  recorded  the 
land  in  controversy  was  not  then  the  property  of  his  judgment  debtor 
E.  J.  Gurley,  but  was  the  property  of  D.  B.  Gurley.  This  being  the- 
condition  of  the  title,  of  course  his  judgment  lien  would  not  attach  to* 
the  property  in  controversy.  The  deed  from  D.  B.  Gurley  to  E.  J.  Gur- 
ley, executed  in  August,  1898,  recites  the  fact  that,  as  a  consideration 
for  the  same,  E.  J.  Gurley  agreed  to  pay  the  debt  due  the  bank,  for 
which  D.  B.  Gurley  was  also  liable  and  to  secure  which  the  deed  of  trust, 
previously  executed  by  him  in  1892  had  been  given.  Thus  it  is  seen 
that  the  very  instrument  that  lodged  the  title  in  E.  J.  Gurley  charged 
the  land  in  controversy  with  the  debt  due  the  bank  evidenced  by  the* 
previous  deed  of  trust  that  had  been  executed  by  D.  B.  Gurley;  and, such 
being  the  case,  White  could  not  successfully  assert  a  superior  right  to> 
the  land  in  controversy,  freed  from  the  obligation  assumed  by  Gurley 
as  the  consideration  upon  which  he  acquired  title  to  the  property.  The- 
deed  of  trust  foreclosed  by  the  bank  was  executed  by  E.  J.  Gurley  in 
furtherance  of  this  obligation. 

This  view  of  the  case  is  sufficient  to  sustain  the  judgment  of  the  trial 
court  without  the  necessity  of  considering  the  other  branch  of  the  case 
as  presented  in  the  briefs.  From  what  has  been  stated,  it  is  clear  that 
the  evidence  of  fraud  insisted  upon  by  appellant,  was  not  admissible,  in. 
so  far  as  affecting  the  bank,  there  being  no  pleading  upon  which  to 
base  it. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Mrs,  E.  a.  Hanna  et  al.  v.  Gulp,  Colorado  ft  Santa  Fb 
Railway  Company  et  al. 

Decided  December  11,  1001. 

Iw— Argument  of  CoimaeL 

It  was  reversible  error  for  counsel  representing  indemnitors,  made  parties 
ifoy  defendant  in  a  suit  against  a  railway  company  to  recover  damages  to  abut- 
ting property  owners  from  laying  its  track  in  the  street,  to  comment  unfavor- 
Jibly  on  the  lack  of  public  spirit  of  plaintiffs  in  seeking  damages,  as  contrasted 
with  the  conduct  of  mdemnitors. 

9. — Same— Eulogy  of  Defendants. 

In  the  opinion  of  the  majority  of  the  court,  it  was  also  error  to  permit  ooiin- 
:sel  to  indulge  in  eulogy  upon  the  public  spirit  of  the  indemnitors  in  promoting 
the  prosperity  of  tHe  town  by  securing  the  building  of  the  road. 

Appeal  from  Bell.    Tried  below  before  Hon.  Jno.  M.  Furman. 

Hanna  and  others  sued  the  railway  company  for  damages  to  real  es- 
tate,  and  defendant  made  Cochran  and  others  parties  on  a  bond  of  in- 
•demnity.    Plaintiffs  had  judgment,  but  appealed. 

A.  M.  Monteith,  for  appellants. 

0.  W.  Tyler,  X.  B.  Sanders,  and  W.  8.  Holman,  for  appellees. 

COLLABD,  Associate  Justice. — Suit  of  Mrs.  E.  A.  Hanna,  feme 
-sole,  J.  F.  Hanna,  and  Mrs.  Alice  Shea,  joined  by  her  husband  John 
Shea,  and  W.  R.  Hanna,  against  the  Oulf,  Colorado  &  Santa  Fe  Railway 
'Company  for  damages  and  alleged  injury  and  depreciation  of  residence 
-and  boarding  house  property  on  Batte  avenue,  in  Belton,  Texas,  owned 
by  plaintiffs,  caused  by  constructing  the  railroad  on  the  street,  resulting 
from  noises,  vibrations,  smoke,  and  cinders  thrown  into  the  house  by 
passing  locomotives  and  trains  to  the  annoyance  of  occupants  and  board- 
ers; the  depreciation  was  placed  at  $1000. 

Defendant  company  answered  by  general  denial  and  alleged  enhanced 
value  of  the  property  by  the  construction  and  operation  of  the  road,  and 
impleaded  T.  W.  Cochran,  J.  Z.  Miller,  Sr.,  J.  S.  Wilson,  W.  McB. 
Smith,  F.  K.  Austin,  Chas.  S.  Fisher,  N.  S.  Monger,  Chas.  B.  Smith, 
Lee  Peyton,  A.  D.  Rather,  S.  M.  Ray,  J.  F.  Elliott,  Thomas  Yarell, 
Martha  McWhorter,  L.  F.  Grimes,  Don  Chamberlain,  E.  B.  Baggett, 
William  Thatcher,  T.  J.  Baker,  and  A.  J.  Vickory  as  indemnitors,  under 
an  agreement  by  them  to  hold  the  railway  company  harmless  as  to  all 
damages  incurred  against  property  by  the  operation  of  the  road. 

The  defendants,  indemnitors,  adopted  the  answer  of  the  company. 
The  trial  resulted  in  verdict  and  judgment  for  the  plaintiff  against  de- 
fendant company  for  $250,  and  in  defendant's  favor  over  against  the 
indemnitors  for  like  amount,  from  which  this  appeal  is  taken. 

The  evidence  was  conflicting,  some  of  it  tending  to  show  that  the 
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property  was  increased  in  value  by  the  building  and  operating  of  the 
road^  especially  as  a  boarding  house,  though  not  as  residence  property;, 
while  otiier  testimony  tended  to  show  that  the  property  was  injured  as  & 
residence  and  as  a  boarding  house  by  the  smoke,  cinders,  and  noise  from 
passing  locomotives. 

A  verdict  for  much  more  than  the  amount  awarded  would  have  been, 
supported  by  the  evidence,  though  conflicting,  but  if  the  trial  had  been 
legally  conducted  we  would  not  feel  authorized  to  disturb  the  verdict 
upon  the  ground  of  insuflSciency. 

Appellants  insist  that  the  verdict  is  grossly  inadequate  and  that  it 
was  influenced  by  unlawful  appeals  of  counsel  for  defendants  and  the 
indemnifiers,  and  that  the  court  erred  in  permitting  defendants'  counsel 
to  argue,  over  objections  of  plaintiffs,  that  any  judgment  rendered  in 
favor  of  plaintiffs  against  the  company  would  not  have  to  be  paid  by 
them  but  by  their  guarantors,  etc.  Bills  of  exceptions  were  reserved  to* 
such  arguments,  the  court  declining  to  interfere.  One  of  the  bills  is  a& 
follows :  *^hile  (Jeo.  W.  Tyler  was  arguing  the  case  at  its  close  before 
the  jury  on  behalf  of  the  defendants,  he  being  one  of  the  attorneys  for 
the  citizens  of  Belton  that  gave  the  bond  to  indemnify  the  railway 
against  damages  to  adjacent  property  owners,  which  said  railway  com* 
pany  declared  upon  in  its  cross-bill,  that  he  commenced  to  argue  before 
the  jury  that  this  suit  was  in  effect  and  practically  not  against  the  rail* 
way  company,  but  against  the  defendants  in  the  cross-bill,  who  would 
have  to  pay  the  judgment,  if  one  was  obtained;  that  said  defendants 
were  liberal  and  public-spirited  citizens,  who  were  working  for  the  pub- 
lic good,  while  the  plaintiffs  in  the  case  were  not  liberal  and  gave  nothing- 
for  public  good,  and  were  impediments  to  progress,  to  which  arguments,, 
or  any  other  of  a  like  nature,  plaintiffs'  counsel  objected  to  the  court, 
because  said  arguments  were  irrelevant  and  did  not  tend  to  elucidate 
or  explain  the  true  issues  in  the  case,  which  was  only  as  to  whether  or 
not  plaintiffs  were  damaged  in  the  value  of  their  property  adjacent  to 
the  street  occupied  by  the  railway  company  by  the  construction  of  the 
railway  on  such  street  and  its  operation  thereon,  and  that  the  tendency 
and  purpose  of  said  arguments  was  only  to  unjustly  prejudice  the  jury 
against  plaintiffs  and  their  action,  and  to  favor  defendants  sued  as  in- 
djsmnifiers  because  of  the  friendship  of  the  jury  to  them,  because  of  their 
public  spirit  and  liberality;  which  objection  was  overruled,  and  said 
counsel  for  defendants  continued  his  statements  and  arguments,  saying 
among  other  things:  'While  this  is  a  suit  against  the  railroad,  it  is  a 
suit  against  our  own  citizens,  the  progressive,  enterprising  citizens,  Geo. 
C.  Pendleton,  Tom  Cochran,  Colonel  Miller  and  others,  who  have  the 
pluck,  spunk,  and  enterprise  to  favor  a  great  enterprise  like  this  and  pro- 
cure the  building  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  into  the 
city  and  establish  its  depot  at  a  point  convenient  to  the  business  of  the 
town  and  the  traveling  public;  that  they  had  contributed  liberally  of 
their  money  for  that  purpose,  when  the  evidence  does  not  show  that  the 
Hannas  had  contributed  a  cent.     These  citizens  are  working  for  the 
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public  benefit,  and  they  do  not  propose  to  be  held  up  by  the  Hannas. 
Why  was  not  Jap  [referring  to  J.  F.  Hanna],  one  of  the  plaintiffs,  a 
broad-gauged  citizen.  He  is  an  impediment  to  progress;  he  just  balks, 
stands  in  the  way  when  a  railroad  is  building  through  the  town;  each 
fellow  wants  it  on  the  other  felloVs  street;'  to  which  ruling  of  the 
<x)urt  in  permitting  said  argument  to  go  before  the  jury,  plaintifib 
-excepted.**    The  court  allowed  the  bill. 

Another  bill  is  reserved  to  remarks  of  another  of  counsel  stating  '^That 
the  plaintiff  in  this  cause  is  trying  to  levy  an  embargo  on  the  town  and 
the  coimtry  people  who  trade  in  the  town,  as  is  shown  by  this  suit.  The 
town  is  prospering  as  it  never  prospered  before;  there  are  one  or  two 
complaining,  and  this  plaintiff  is  one  of  them.*' 

It  was  in  proof  that  a  bond  of  indemnity  had  been  given  indemnifying 
the  railway  company  from  damages  resulting  from  running  the  road 
into  the  city,  which  bond  had  not  been  signed  by  the  Hannas. 

Opinion. — ^Assignments  of  errors  relating  to  intemperance  of  argu- 
ment of  counsel  are  sustained,  in  so  far  as  they  relate  to  the  Hannas, 
and  especially  to  "Jap"  Hanna.  The  writer  does  not  agree  with  appel- 
lant that  the  argument  in  praise  of  the  indemnifiers  is  erroneous.  The 
evidence  furnished  the  matter  of  argument  in  their  favor  as  public- 
spirited  men.  It  is  true  that  any  judgment  against  the  company  would 
}ye  virtually  against  the  indemnifiers,  and  the  fact  that  they  had  made 
themselves  liable  for  damages  incurred  by  bringing  the  railroad  into 
the  city  was  the  subject  of  comment  to  their  credit.  It  is  true,  the  testi- 
money  does  not  show  that  they  or  any  of  them  were  so  situated  in  the 
town  as  to  be  inconvenienced  by  the  proximity  of  the  road,  nor  does  the 
<x>ntrary  appear.  It  was  matter  of  sufferable  argument  under  the  facts 
in  commendation  of  their  acts.  The  writer  and  the  whole  court  is,  how- 
ever, of  the  opinion  that  the  references  to  the  Hannas,  in  contradistinc- 
tion to  the  indemnifiers,  was  not  proper.  The  Hannas  are  not  to  be 
<x>ndemned  or  to  lose  property  rights  because  the  railroad  may  be  bene- 
ficial to  the  other  citizens  of  the  city,  nor  because  other  property  may 
iave  become  enhanced  in  value  by  the  presence  of  the  railroad.  The 
eourt  below  declined  to  restrain  the  argument  in  proper  botmds,  as 
should  have  been  done  in  justice  to  plaintiffs,  thus,  in  our  opinion,  com- 
mitting positive  error.  The  matter  discussed  by  counsel  which  we  con- 
-clude  was  not  proper  should  not  have  infiuenced  the  jury  in  arriving  at 
A  verdict.  But  discussed  as  it  was,  was  improper,  because  of  which  a 
new  trial  should  have  been  granted.  We  can  not  say  that  the  verdict 
^as  not  influenced  by  the  improper  remarks  of  couuisel.  Appellants* 
<30unsel  has  cited  authorities  as  follows,  which  support  this  decision: 
Railway  v.  Scott,  26  S.  W.  Eep.,  99,  and  cases  cited  therein ;  Dillingham 
V.  Wood,  27  S.  W.  Rep.,  1077;  Rotan  v.  Maedgen,  59  S.  W.  Rep.,  585; 
Railway  v.  Wood,  63  S.  W.  Rep.,  654;  Insurance  Co.  v.  Stephenson,  63 
"S.  W.  Rep.,  642 ;  Railway  v.  Jones,  73  Texas,  234 ;  Caraval  v.  Sastenova, 
j62  S.  W.  Rep.,  428;  Hansley  v.  Bell,  62  S.  W.  Rep.,  1088,  and  cases 
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cited  therein;  Eailway  v.  Burton,  60  S.  W.  Eep.,  316;  Mill  and  Ele- 
vator Co.  V.  Hobbs,  33  S.  W.  Sep.,  924,  6  Texas  Civ.  App.,  34;  Railway 
V.  McLendon,  26  S.  W.  Sep.,  307;  Railway  v.  Jones,  11  S.  W.  Rep., 
186;  Moss  v.  Sanger,  25  S.  W.  Rep.,' 620;  Dillingham  v.  Seals,  14  S. 
W.  Rep.,  266^  Railway  v.  Boocher,  18  S.  W.  Rep.,  586;  Beeville  v. 
Jones,  11  S.  W.  Rep.,  1128;  Waterworks  Co.  v.  Harris,  23  S.  W.  Rep., 
47,  3  Texas  Civ.  App.,  475;  Railway  v.  Woods,  26  S.  W.  Rep.,  742; 
Cook  V.  Land  and  Cattle  Co.,  25  S.  W.  Rep.,  1035 ;  Railway  v.  Duval, 
30  S.  W.  Rep.,  699 ;  Oil  and  Cotton  Co.  v.  Davenport,  37  S.  W.  Rep., 
624;  Bitterman  v.  Heam,  32  S.  W.  Rep.,  341;  Railway  v.  Patterson, 
67  S.  W.  Rep.,  675,  677;  Railway  v.  Holmes,  49  S.  W.  Rep.,  658;  The 
Oriental  v.  Barclay,  41  S.  W.  Eep.,  117;  Railway  Co.  v.  Jarrell,  60 
Texas,  237;  Rules  governing  District  and  County  Courts,  Nos.  38,  39, 
41 ;  Railway  v.  Copeland,  45  S.  W.  Sep.,  239 ;  14  Texas  Civ.  App.,  55 ; 
Garrity  v.  Rankin,  55  S.  W.  Rep.,  367,  368;  Baum  v.  Sanger,  49  S.  W. 
Rep.,  650;  Railway  v.  Allen,  46  S.  W.  Rep.,  87;  Railway  v.  O'Brien, 
46  S.  W.  Rep.,  389,  392;  Railway  v.  Johnson,  23  S.  W.  Rep.,  827; 
Storey  v.  Marshall,  27  S.  W.  Rep.,  225. 
The  judgment  of  the  lower  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

FISHER,  Chiep  Justice,  and  KEY,  Associate  Justice. — We  ap- 
prove all  that  is  said  in  the  foregoing  opinion,  except  the  statement  to 
the  effect  that  the  argument  in  praise  of  the  indemnitors  was  permissible. 
We  can  not  assent  to  this  conclusion.  The  facts  that  the  indemnitors 
may  have  been  public-spirited  citizens  and  contributed  means  to  secure 
the  railroad,  and  that  plaintiffs  may  not  have  belonged  to  that  class  of 
citizens,  were  wholly  immaterial  to  any  issue  in  the  case,  and  could  not 
legitimately  be  considered  in  determining  the  rights  of  the  parties.  And 
when  the  plaintiffs'  counsel  challenged  the  right  of  opposing  counsel  to 
urge  the  facts  referred  to  as  reasons  why  the  jury  should  decide  against 
the  plaintiffs,  or  diminish  the  amount  of  damages,  the  court  should 
have  sustained  the  objection  and  required  counsel  to  confine  the  argu- 
ment to  the  issues  to  be  decided  by  the  jury.  The  matters  referred  to 
in  the  argument  shed  no  light  on  either  of  those  issues,  but  the  argument 
based  on  them  was  calculated  to  arouse  prejudice  against  the  plaintiffs ; 
and  when  objected  to,  the  court  should  have  sustained  the  objection,  and 
instructed  the  jury  to  disregard  the  argument.  But  instead  of  doing  so, 
the  court  overruled  the  objection,  which  action  by  the  court  was  cal- 
culated to  impress  the  jury  with  the  idea  that  the  matters  referred  to 
were  material.  The  argument  was  calculated  to  lead  the  jury  into  error 
and  result  in  harm  to  the  plaintiffs;  and  neither  the  amount  of  the 
verdict  nor  the  condition  of  the  evidence  is  such  as  to  render  it  im- 
probable that  such  harm  did  result. 

Argument  impeaching  or  eulogizing  the  character  of  parties  in  a  case, 
where  character  can  not  be  an  issue,  is  improper.  2  Enc.  of  PL  and 
Prac,  738;  Wolffe  v.  Minnis,  74  Ala.,  386;  Bradford  v.  State,  16  So. 
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Rep.,  107;  Patterson  v.  Hawley,  33  Neb.,  440;  State  v.  TJpham,  38  Me., 
261.  And  where  it  is  of  a  nature  calculated  to  prejudice  the  rights  of 
either,  it  is  reversible  error  when  proper  steps  are  not  taken  by  fhe 
court  to  correct  it. 


Galveston,  Harbisburg  ft  San  Antonio  Railway 
Company  v.  John  La  Pbbllb. 

Decided  December  11,  1901. 

1.— Pasiengsr  Carrier— Anault  by  Conductor— Contributory  HesUgenoe. 

A  carrier  is  liable  for  an  unlawful  assault  upon  a  passenger  by  its  conductor, 
though  provoked  -by  a  previous  assault  by  the  passenger;  the  issue  arising  on 
the  passenger's  first  assault  is  one  of  self-defense,  and  not  of  oonMbutory  neg- 
ligence. 

2.— Arnault  by  Conductor— Provocation— Damafet. 

The  fact  that  the  unlawful  assault  by  the  conductor  was  provoked  by  a. 
previous  one  on  him  by  the  passenger,  is,  it  seems,  admissible  in  mitigation  of 
damages,  exemplary  at  least. 

Appeal  from  Caldwell.    Tried  below  before  Hon.  L.  W.  Moore. 

La  Prelle  sued  the  railway  company  and  recovered  judgment^  from. 
which  the  latter  appealed. 

Thomas  McNeal  and  A.  L.  Jackson j  for  appellant. 

A.  B.  Storey,  E.  B.  Coofwood,  and  W.  Van  Sickle,  for  appellee. 

KEY,  AssociATB  Justice. — This  case  involves  the  question  of  the- 
liability  of  a  common  carrier  for  injuries  inflicted  by  its  servant  upon 
a  passenger.  According  to  the  testimony  of  the  plaintiff,  to  which  the 
jury  evidently  gave  credit,  he  was  a  passenger  on  the  defendant's  rail- 
way, and  a  difference  of  opinion  having  arisen  between  him  and  the 
conductor  in  reference  to  the  amount  of  fare  he  should  pay,  the  plaintiff, 
without  just  cause  and  in  violation  of  law,  struck  the  conductor  with 
his  fist  or  hand,  thereby  committing  an  assault  and  battery.  The  con-^ 
ductor  did  not  then  defend  himself  or  resent  the  assault  made  upon 
him,  but  left  the  plaintiff  and  went  into  another  car,  where  he  procured 
a  pistol  and  then  returned ;  and,  without  further  provocation  or  excuse, 
committed  a  violent  assault  and  battery  upon  the  plaintiff,  inflicting 
injuries  of  such  a  nature  as  justified  the  jury  in  fixing  the  amount  of 
his  damages  at  $1200,  the  amount  specified  in  the  verdict. 

The  case  has  been  in  this  court  once  before,  and  most  of  the  questions 
involved  were  then  decided  against  appellant,  but  the  case  was  reversed 
on  a  question  not  involved  in  the  present  appeal.  We  hold  that  the- 
verdict  is  supported  by  the  testimony   and  that  the  jury  were  warranted 
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in  finding  that  the  defendant  had  not  exercised  that  high  degree  of  care 
for  the  protection  of  the  plaintiff  which  the  law  imposes  as  a  duty  owing 
by  a  common  carrier  to  its  passengers. 

The  main  question  relied  on  by  appellant  for  a  reversal  of  the  judg- 
ment is  the  failure  of  the  court  to  submit  to  the  jury  what  is  termed  the 
question  of  contributory  negligence^  arising  out  of  the  conduct  of  the 
plaintiff  before  the  commission  of  the  assault  upon  him  by  the  con- 
ductor. The  testimony  of  the  conductor  was  to  the  effect  that  the  plain- 
tiff struck  and  assaulted  him  because  he  declined,  in  a  gentlemanly  man- 
ner, to  correct  a  mistake  which  plaintiff  claimed  a  former  conductor 
had  made  in  collecting  fare  from  him;  that  the  plaintiff  struck  him  a 
violent  blow  with  his  fist,  which  knocked  him  across  the  aisle  and  against 
a  seat, — ^had  a  stunning  effect  and  caused  him  pain,  and  that  the  plain- 
tiff at  the  time  called  him  a  son  of  a  bitch ;  and  that  the  conduct  of  the 
plaintiff,  especially  the  abusive  language  referred  to,  provoked  him. 

Counsel  for  the  defendant  company  asked  the  trial  court  to  instruct 
a  verdict  for  the  defendant,  and  also  requested  the  following  special  in- 
struction, which  was  refused : 

^*You  are  instructed  that  under  the  undisputed  evidence  in  this  case 
the  plaintiff  himself  committed  on  the  person  of  Moses  Dillon,  the  con- 
ductor, an  assault  and  battery,  and  that  such  conduct  on  the  part  of 
plaintiff  was  without  legal  justification  or  excuse;  and  you  are  further 
instructed  that  plaintiff  was  responsible  for  the  consequences  of  his  own 
wrong.  Therefore,  if  you  find  from  the  evidence  that  the  conductor, 
Moses  Dillon,  smarting  under  the  assault  and  battery  committed  on  him 
as  aforesaid,  and  as  a  natural  and  probable  consequence  thereof,  there- 
after approached  the  plaintiff  for  the  purpose  of  resenting  plaintiff^s 
aforesaid  wrong,  and  laboring  under  a  state  of  mind  superinduced  by 
such  wrongful  conduct  on  the  part  of  plaintiff,  struck  and  injured  the 
plaintiff,  and  thereby  committed  an  assault  and  battery,  for  which  the 
said  Moses  Dillon  himself  would  be  liable  under  the  law,  then  and  in 
such  event  you  will  find  your  verdict  in  favor  of  the  defendant,  and  this 
notwithstanding  the  wrong  so  committed  by  said  conductor,  and  for 
which  he  individually  would  be  held  liable  as  aforesaid." 

The  contention  is  that  the  passenger  who,  by  his  own  wrongful  con- 
duct in  committing  an  assault  and  battery  upon  the  conductor,  arouses 
the  indignation  and  resentment  of  the  latter,  and,  as  a  natural  and 
probable  consequence,  receives  injuries  at  the  hands  of  the  conductor, 
can  not  recover  of  the  carrier  for  such  injury,  although  the  conductor 
himself,  under  such  circumstances,  might  be  guilty  of  a  misdemeanor 
in  the  eyes  of  the  criminal  law.  Although  it  finds  support  in  some  of 
the  authorities  cited  in  appellant^s  brief,  we  can  not  sanction  this  prop- 
osition. As  ruled  in  Dillingham  v.  Russell,  73  Texas,  47,  we  hold  that 
the  conductor  was  the  agent  and  representative  of  his  principal,  the 
railway  company,  and  that  his  act  in  assaulting  the  plaintiff  was,  in  so 
far  as  this  suit  is  concerned,  the  act  of  his  principal ;  and  if  he  conmiit- 
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and  that  the  balance  were  so  injured  that  they  thereby  lost  in  flesh  and 
value  $1  per  head,  or  $385.  The  prayer  was  for  judgment  against  both 
defendants  for  the  sum  of  $960  with  6  per  cent  interest  per  annum  from 
August  28,  1898,  or  in  case  one  of  the  defendadnts  should  be  found  not 
in  fault,  then  against  the  other.  Judgment  was  against  appellant  alone 
for  $960,  with  interest  as  prayed  for. 

Appellant,  the  San  Antonio  &  Aransas  Pass  Eailway  Company,  de- 
nied making  any  verbal  contract  with  appellee,  and  alleged  the  execu- 
tion of  written  contracts ;  that  it  was  not  the  agent  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company,  and  that  its  sole  undertaking  was  to  de- 
liver the  cattle  to  the  Gulf,  Colorado  &  Santa  Pe  Railway  Company  at 
Cameron,  and  that  the  latter  received  same  as  a  connecting  or  succeed- 
ing carrier  and  not  as  the  agent  of  this  defendant.  That  it  was  only 
liable  for  damages  to  said  cattle  on  its  own  line  by  the  terms  of  said 
contract;  that  this  defendant  safely  and  expeditiously  transported  the 
cattle  to  Cameron,  Texas,  the  end  of  its  line,  and  immediately  upon 
their  arrival  there  delivered  same  in  good  order  and  condition.  That 
no  damage  occurred  to  the  cattle  between  Karnes  City  and  Cameron, — 
and  prayed  for  judgment  as  against  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  if  any  damages  were  adjudged  against  it. 

The  verdict  and  judgment  were  against  appellaijt  for  damages  as 
prayed  for,  and  in  favor  of  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  on  its  plea  to  the  jurisdiction.  There  are  no  assignments  of 
error  which  relate  to  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
and  in  so  far  the  judgment  will  be  affirmed. 

Plaintiff  filed  a  supplemental  petition  admitting  the  signing  of  the 
written  contract  attached  to  the  answer,  but  alleged  the  following  facts 
as  to  their  signing:  After  the  cattle  were  loaded  and  delivered  to  de- 
fendant at  Karnes  City,  defendant's  agent  presented  the  contracts,  de- 
manded that  they  be  signed,  and  refused  to  move  them  unless  they  were 
signed,  and  because  of  these  circumstances  he  signed  them.  That  at 
Cameron  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  required 
him,  and  it  became  necessary  for  him,  to  sign  contracts  over  its  road 
from  there  to  San  Angelo.  That  there  was  no  consideration  whatever 
for  the  signing  of  the  contracts,  and  they  were  signed  under  duress  and 
compulsion.  That  if  it  should  be  held  that  the  cattle  were  shipped  un- 
der the  written  contracts  and  not  under  verbal  contracts,  then  that  the 
shipment  was  in  fact  a  through  shipment,  as  originally  contracted  be- 
tween plaintiff  and  defendant's  agent  at  Karnes  City, — ^that  although 
the  written  contracts  call  for  the  delivery  to  him  of  his  cattle  at  Cam- 
eron and  although  at  Cameron  new  contracts  were  required  to  be  signed, 
yet  in  truth  and  in  fact  said  shipment  was  intended  by  plaintiff  and  was 
received  and  acted  upon  by  both  defendants  as  a  through  shipment  over 
their  respective  lines  at  a  stipulated  rate  of  2  cents  per  hundred 
pounds. 

By  supplemental  answer  appellant  denied  the  making  of  any  verbal 
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contracts ;  that  plaintiff  knew  that  defendants  agent  at  Karnes  City  had 
no  authority  to  make  any  but  written  contracts,  etc. 

First  assignment  of  error:  "The  trial  court  erred  in  rendering  any 
judgment  whatever  in  this  case,  for  the  reason  that  said  court  had  no 
jurisdiction  over  the  subject  matter,  in  this :  That  plaintiff  in  his  peti- 
tion seeks  to  and  did  in  fact  recover  in  this  suit  the  sum  of  $960,  with 
legal  interest  thereon  from  August  28,  1898,  and  therefore  said  suit  and 
judgment  rendered  therein  are  for  an  amount  which  exceeds  that  over 
which  the  county  court  has  jurisdiction/* 

The  first  amended  original  petition  was  filed  November  27,  1899. 
The  original  petition  is  not  in  the  record,  and  all  we  know  of  it  is  that 
it  was  filed  January  26,  1899.  The  damages,  if  any,  were  sustained 
about  August  28,  1898.  At  the  time  of  filing  the  suit  the  amount  sued 
for,  say  $960,  with  6  per  cent  interest,  could  not  have  exceeded  $1000. 
The  cases  of  Schulz  v.  Tessman,  92  Texas,  488,  and  Baker  v.  Smelser, 
88  Texas,  26,  have  decided  that  in  cases  like  this  the  interest,  if  allowed, 
is  regarded  as  damages.  Watkins  v.  Junker  does  not,  as  we  understand 
it,  announce  any  different  rule.  It  has  been  held  also  that  interest  as 
damages  may  be  allowed,  although  not  asked  in  the  petition.  Railway  v. 
Greathouse,  82  Texas,  105.  In  testing  the  jurisdiction  of  a  court  the 
distinction  between  interest  as  interest,  and  interest  allowed  as  damages, 
may  become  material. 

The  suit  was  filed  at  a  time  when  6  per  cent  interest  on  $960  would 
not  have  amounted  to  $1000.  Consequently  the  court  had  jurisdiction. 
We  can  not  know  from  this  record  what  was  originally  sued  for,  but 
presumably  it  was  not  for  more  than  is  asked  in  the  amendment.  The 
county  court  having  once  acquired  jurisdiction,  would  continue  to  have 
it  to  the  maximum  extent  of  its  jurisdiction.  Any  amended  petition 
which  increased  the  amount  so  as  to  claim  more  than  $1000  in  damages 
(including  interest  as  damages)  thereon,  which  this  does,  would  be  im- 
proper and  inadmissible  (1  White  &  Wilson,  section  1032),  but  would 
not  necessarily  have  the  effect  of  defeating  the  court's  jurisdiction  over 
the  proper  amoxmt.  Upon  another  trial  plaintiff  may  amend  his  peti- 
tion in  this  respect. 

The  twenty-third  assignment  is  that  the  court  should  have  given  the 
following  requested  charge :  "The  plaintiff  has  failed  to  prove  the  con- 
tract alleged  by  him,  and  you  are  instructed  to  return  a  verdict  for  de- 
fendant.*'  There  may  have  been  sufficient  evidence  to  show  an  oral  con- 
tract with  defendant's  agent  to  receive  and  transport  the  cattle  to  San 
Angelo;  but  written  contracts  were  signed  with  reference  to  the  cattle 
which  were  inconsistent  with  such  oral  contract.  As  to  the  circum- 
stances under  which  these  written  agreements  were  entered  into  we  have 
the  testimony  of  only  one  witness,  that  of  G.  W.  Barnett,  a  brother  of 
plaintiff.  He  testified:  'T  executed  the  contract  for  the  shipment  of 
two  carloads  of  these  cattle,  because  I  had  business  at  San  Angelo  and 
wanted  a  pass  to  go  there.  I  was  authorized  and  directed  by  plaintiff  to 
sign  said  contract-    The  cattle  belonged  to  R.  L.  Barnett,  who  knew  of 
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my  desire  to  go  to  San  Angelo  and  had  two  cars  of  the  cattle  billed  in 
my  name.  We  had  this  done  because  the  railroad  would  pass  only  so 
many  men  under  one  contract;  there  were  four  of  us  who  wanted  to  go, 
and  we  thought  some  of  us  might  want  to  return  before  the  others,  and 
I  did  return  before  the  others.  John  Elder,  Sam  Maddox,  John  Mc- 
Caughn,  Emery  Hall,  E.  L.  Bamett  and  myself  and  others  were  present 
when  the  stock  were  loaded  at  Karnes  City.^' 

There  were  four  of  these  written  contracts,  signed  respectively  by  G. 
W.  Bamett,  R.  L.  Bamett,  E.  C.  Euckman,  and  J.  W.  McCaughn.  The 
above  is  all  the  testimony  we  can  find  as  to  the  signing  of  the  four  writ- 
ten contracts.  It  does  not  appear,  as  is  usual  in  this  class  of  cases,  that 
the  agent  insisted  on  the  papers  being  signed  before  allowing  the  cattle 
to  be  moved  out,  so  that  the  shipper  did  not  know  the  terms  of  the  writ- 
ings, and  did  not  have  time  to  read  theml  On  the  contrary  it  appears 
that  plaintiff  himself  procured  them  to  be  executed,  and  had  their  exe- 
cution in  contemplation  in  shipping  the  cattle.  According  to  his  testi- 
mony respecting  the  oral  negotiations  with  the  agent,  how  are  we  to 
understand  that  four  contracts  were  prepared  by  the  agent,  three  of 
them  with  other  parties  than  himself,  unless  the  agent  had  been  re- 
quested by  plaintiff  to  do  so?  The  only  person  who  testifies  on  this 
subject  says  that  plaintiff  authorized  and  directed  him  to  sign  one  of  the 
contracts. 

The  only  reasonable  conclusion  from  the  evidence  is  that  plaintiff 
never  understood  nor  contemplated  that  the  oral  negotiations  consti- 
tuted the  contract  under  which  the  cattle  were  to  be  shipped,  but  that, 
on  the  contrary,  he  contemplated  and  expected  written  contracts  to  be 
entered  into  before  the  cattle  left.  We  find  no  evidence,  even,  as  to 
when  the  contracts  were  signed, — whether  before  or  after  loading.  No 
circumstances  of  fraud,  compulsion,  want  of  time  to  read  the  contracts, 
etc.,  appear  from  any  testimony  in  the  case  to  entitle  plaintiff  to  repu- 
diate these  written  contracts.  They  appear  to  have  been  deliberately 
entered  into,  and  under  the  foregoing  circumstances  must  be  taken  as 
merging  all  previous  understandings  of  the  parties.  By  their  terms  de- 
fendant was  not  lidble  for  injuries  occurring  beyond  its  line.  The  as- 
signment under  consideration,  however,  is  not  sustained  because  plain- 
tiff pleaded  the  written  contracts  also,  under  which  he  may  recover  for 
what  may  have  occurred  on  appellant^s  own  line. 

The  fact  that  the  waybill  issued  by  defendant  for  the  guidance  of  its 
employes  denominated  this  as  a  "through  live  stock  waybill  from  Karnes 
City  to  San  Angelo  via  Cameron  &  G.  C,"  could  have  no  effect  upon 
the  terms  of  the  contracts  with  defendant.  Neither  could  the  shipping 
report  signed  by  plaintiff  and  the  Gulf,  Colorado  and  Santa  Fe  Eailway 
agent  at  Cameron. 

We  would  not  be  justified  in  assuming,  though  it  may  be  possible, 
that  the  testimony  as  to  the  contracts  will  be  materially  different  on 
another  trial.  If  the  case  be  narrowed  down  to  the  obligations  of  de- 
fendant under  the  written  contract,  as  it  ought  to  have  been  at  the  last 
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trial  under  the  testimony,  it  would  be  a  useless  task  for  us  to  consider 
aud  discuss  the  many  exceptions  of  appellant  to  the  charges. 

There  are  a  number  of  assignments  which  relate  to  testimony  ad- 
mitted. Witnesses  should  not  be  allowed,  over  objections,  to  testify 
to  the  questions  concerning  values  at  the  place  of  destination  unless 
they  are  shown  to  have  knowledge  of  such  subject.  Railway  v.  Slaton, 
49  S.  W.  Rep.,  278.  We  do  not  think  it  would  be  necessary  for  wit- 
nesses acquainted  with  such  values  and  stock  generally,  and  who  saw  the 
cattle  at  point  of  destination,  to  have  seen  or  known  the  cattle  when 
shipped  or  en  route,  in  order  to  testify  to  the  value  of  such  cattle  at 
destination,  in  the  condition  they  arrived  there,  and  the  condition  they 
would  have  been  in  if  properly  carried,  provided  proper  hypothetical 
questions  were  propounded.  Railway  v.  Oreathouse,  82  Texas,  109. 
But  it  has  been  held  that  the  witness  should  state  facts  and  not  simply 
give  his  bare  opinion  as  to  the  difference  in  values.  Railway  v.  Wright, 
1  Texas  CTiv.  App.,  404;  Railway  v.  Ward,  2  Texas  Civ.  App.,  599;  Rail- 
way V.  Hughes,  31  S.  W.  Rep.,  412.  Such  a  witness  would  be  competent 
to  testify,  from  the  appearance  of  the  cattie,  as  to  what  caused  their 
condition,  provided  he  gave  the  data  upon  which  he  based  his  opinion. 

We  are  further  of  opinion  that  if  it  became  material  for  any  purpose 
to  prove  the  time  the  train  was  due  at  Cameron,  the  declaration  of  the 
conductor  was  admissible.  Railway  v.  Bamett,  12  Texas  Civ  App.,  321. 
The  waybills  which  defendant  issued  for  the  guidance  of  conductors, 
afforded  no  proof  of  partnership  or  agency  in  this  case.  It  is  unneces- 
sary to  lengtiien  this  opinion. 

Reversed  and  remanded  as  to  appellant,  the  San  Antonio  &  Aransas 
Pass  Railway  Company,  and  appellee,  R.  L.  Bamett. 

Reversed  and  remanded. 


Southern  Pacific  Company  v.  Minnie  Winton  et  al. 

Decided  December  11,  1901. 

1.— Appeal — Record— Affidavits. 

The  appellate  court  will  not  consider  affidavits  and  a  certificate  of  the  clerk 
of  the  trial  court,  not  forming  a  part  of  the  record,  and  offered  to  show  a  mis- 
take in  the  record  as  to  the  date  of  certain  orders  in  the  case  made  by  the  court 
below. 

8.— Transfer  of  Case— Record. 

Where  a  case  is  transferred  for  trial  from  one  district  court  to  another,  the 
order  of  transfer  and  the  proceedings  had  in  former  court,  certified  by  the  clerk 
thereof,  constitute  a  part  of  the  record  of  the  case  in  the  latter  court. 

S.— Same — ^Jurisdiction — ^Waiver — ^Appearance  Without  Citation. 

Where  plaintiff  filed  in  the  court  to  which  he  supposed  the  case  had  been 
transferred  an  amended  original  petition  for  the  same  cause  of  action,  this  waa 
equivalent  to  the  institution  of  a  suit  in  the  latter  court  for  the  same  subject 
matter,  and  the  defendants  having  appeared  in  the  case  generally  and  without 
citation,  the  court  had  jurisdiction  to  try  the  cause,  and  objections  to  its  juris- 
diction not  made  there  by  defendants  are  held  to  have  been  waived. 
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4. — ^Aadsiuneiit  of  Claim  for  Damages — ^Action  for  Death. 

A  surviving  widow's  cause  of  action  for  negligence  resulting  in  the  death  of 
her  husband  is  not  assignable  before  suit  brought  thereon.  Revised  Statutes, 
-articles  3025,  4647,  construed. 

■6. — Same — ^Intervention — Claim  of  Attorneys. 

Where  attorneys  performed  services  in  prosecuting  a  wife's  claims  for  dam- 
:ages  resulting  from  negligently  causing  the  death  of  her  husband,  their  claim 
for  compensation  for  the  services  is  not  such  an  interest  in  her  cause  of  action 
4is  will  authorize  them  to  intervene  in  a  suit  by  her  for  the  damages. 

«.— Railroads— Negligence — Car  Couplings. 

Where  a  railway  company  starts  a  train  over  its  road  having  cars  therein 
with  coupling  appliances  so  mismatched  as  to  be  dangerous  to  the  lives  of  brake- 
men  while  coupling  them,  and  a  brakeman  is  killed  in  attempting  to  couple  such 
cars,  the  company  is  liable  for  such  negligence  as  the  proximate  cause  of  the 
injury.  • 

7.— Same— Rules— Shifting  Liability. 

Nor  could  the  company  shift  its  duty  of  inspection  and  of  starting  out  only 
cars  equipped  with  proper  couplings  by  making  a  rule  forbidding  brakemen  to 
put  cai*s  into  a  train  with  dangerous  couplings. 

8. — Same — Cars  Received  from  Foreign  Roads. 

Negligence  of  the  railway  company  in  not  inspecting  the  cars  and  seeing 
that  they  were  provided  with  safe  couplings  before  ordering  the  brakeman  to 
couple  them  is  not  excused  by  the  fact  that  the  cars  were  part  of  a  through 
train  belonging  to  another  road  and  then  being  carried  over  defendant's  road. 

9. — Same — ^Assumed  Risk. 

The  brakeman  did  not  assimie  the  risk  because  the  danger  in  connecting  the 
mismatched  car  couplings  was  discernible  and  became  known  to  him  while  he 
was  attempting  to  make  the  coupling  in  obedience  to  ordersr  to  do  so. 

10.— Same— Presumption  of  Safe  Appliances— Warning. 

Where  a  freight  brakeman,  not  shown  to  have  been  familiar  with  the  vari- 
ous kinds  of  car  couplings,  was  ordered  to  couple  certain  tourist  cars  belonging 
to  a  through  passenger  train  from  another  road,  he  had  the  right  to  presume 
that  the  coupling  appliances  were  reasonably  safe,  and  that  he  would  be  warned 
if  there  was  extra  or  unusual  hazard. 

11.— Practice — Conflicting  Bvidence— Directing  Verdict. 

It  becomes  the  duty  of  the  court  to  instruct  a  verdict  for  the  defendant 
only  where  it  is  so  clearly  established  from  the  undisputed  evidence  as  to  admit 
Of  no  other  reasonable  conclusion  either  that  a  fact  essential  to  plaintiff's  action 
had  not  been  proven,  or  that  one  which  is  a  complete  defense  has  been  shown. 

12.^Action  for  Death^Amount  of  Damages— Bzcessive  Verdict— Mother  and 
Son. 
Where  in  an  action  by  a  mother  for  damages  for  negligently  causing  the 
death  of  her  married  son,  it  is  shown  that  the  mother  is  73  years  old  and  uving 
with  a  married  daughter,  and  that  the  son  contributed  only  about  $5Q  per  year 
to  her  support,  a  verdict  in  her  favor  for  more  than  $1000  is  held  excessive. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  A.  M.  Walthall. 

Bedll  &  Kemp,  for  appellant. 

W,  B,  Brack,  Edwards  &  Edwards,  W.  M.  Peticolas,  and  Patterson  <6 
Buckler,  for  appellees. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  Minnie  Win- 
ton,  as  surviving  wife,  and  Annie  H.  Winton  as  the  mother,  of  Benjamin 
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S.  Winton,  against  appellant  and  the  Galveston,  Harrisburg  &  San  An- 
tonio Railway  Company  to  recover  damages  occasioned  by  the  death  of 
Benjamin,  who  was  alleged  to  have  been  killed  by  the  defendant's  negli- 
gence, when  in  the  employ  of  appellant  as  a  brakeman  and  while  at- 
tempting to  couple  two  passenger  cars  equipped  with  mismatched 
<»uplers — one  a  Miller  hook  and  the  other  a  Janney  coupler. 

The  defendants  answered  by  general  demurrer,  a  plea  of  not  guilty, 
and  pleaded  specially,  assumed  risks;  contributory  negligence;  disobedi- 
ence by  decedent  to  rules  of  the  company;  that  the  cars  between  which 
he  was  killed  came  beyond  the  State  of  Texas  and  appellant  was  obliged 
by  the  laws  of  the  State  to  receive  and  transport  them  without  delay,  and 
that  it  was  a  part  of  the  duty  of  decedent's  employment  to  inspect  such 
cars  and  report  any  imperfections  or  defects  therein. 

Messrs.  Patterson  &  Wallace,  attorneys  at  law,  claiming  an  interest  in 
plaintiff's  cause  of  action,  through  contract  with  Minnie  Winton  author- 
izing them  to  sue  for  plaintiffs  on  this  cause  of  action  and  agreeing  to 
^ve  them  one-half  of  the  recovery,  intervened  in  this  suit.  The  court 
having  sustained  exceptions  made  by  plaintiffs  to  the  petition  of  inter- 
vention, the  defendants,  by  a  trial  amendment  in  the  nature  of  an  inter- 
pleader, prayed  to  be  protected  against  the  claim  of  interveners,  and 
«sked  that  they  be  retained  as  parties.  However,  the  petition  of  inter- 
Tention  was  dismissed. 

The  case  was  tried  before  a  jury,  whom  the  court  peremptorily  in- 
structed to  return  a  verdict  in  favor  of  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company,  and  submitted  the  case  on  the  law  and 
facts  against  the  appellant  only,  against  whom  a  verdict  was  returned  in 
favor  of  Minnie  Winton  for  $10,500,  and  in  favor  of  Annie  H.  Winton 
for  $2500.  From  the  judgment  entered  on  this  verdict  the  Southern 
Pacific  company  has  appealed.  Messrs.  Patterson  &  Wallace  have  also 
appealed  from  the  judgment  dismissing  their  petition  in  intervention. 

Before  considering  the  questions  of  fact  or  law  arising  from  the  trial, 
we  will  first  determine  a  preliminary  question  of  jurisdiction,  and  then 
dispose  of  interveners'  appeal.  There  are  two  district  courts  for  El  Paso 
County, — ^the  Thirty-fourth  and  Forty-first  judicial  districts.  This  suit 
was  originally  instituted  in  the  Thirty-fourth  district,  and  on  April  20th 
it  was  transferred  to  the  Forty-first.  On  June  30,  1900,  it  was  retrans- 
ferred  to  the  Thirty-fourth.  On  November  15,  1900,  it  was  again  trans- 
ferred to  the  Forty-first,  where,  on  the  10th  day  of  January,  1901,  the 
case  was  tried,  and,  on  the  court's  announcing  after  argument  that  it 
would  instruct  a  verdict  for  defendants,  the  plaintiffs  took  a  nonsuit, 
and  judgment  of  nonsuit  was  entered.  On  February  15th,  1901,  the 
Forty-first  district  court,  on  motion  of  plaintiffs,  transferred  the  case  to 
the  Thirty-fourth  district,  and  on  February  ^5,  1901y  the  Forty-first 
district  court  set  aside  its  judgment  of  nonsuit.  The  case  was  after- 
wards, on  the  27th  of  May,  1901,  tried  in  the  Thirty-fourth  district, 
when  the  judgment  appealed  from  was  rendered. 

The  appellant,  upon  these  matters  shown  from  the  record,  by  its  first 
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assignment  of  error  complains  that  *^the  court  erred  in  hearing  the 
cause  and  in  rendering  judgment  therein^  as  said  court  was  without 
jurisdiction  and  its  proceedings  and  judgment  are  void/' 

In  passing  upon  the  question  raised  by  this  assignment  we  can  only 
consider  such  matters  as  are  disclosed  by  the  record.  This  requires  ns 
to  exclude  from  our  consideration^  as  being  no  part  of  the  record^  the 
affidavit  of  appellees'  counsel  and  certificate  of  the  clerk,  made  after  the 
appeal  was  perfected,  and  filed  for  the  first  time  in  this  court,  to  the 
effect  that  the  record  does  not  speak  the  truth,  and  that  in  fact  the  order 
transferring  the  cause  to  the  Thirty-fourth  district  was  inade  after  the 
one  setting  aside  the  judgment  of  nonsuit.  If  there  were  a  mistake  in 
the  record  of  the  court  as  to  the  respective  dates  of  these  orders  it  should 
have  been  corrected,  on  motion,  in  that  court.  Its  records  as  disclosed 
by  the  transcript  import  to  us  absolute  verity.  It  is  for  the  district 
court, — ^not  an  appellate  tribunal, — ^to  correct  a  mistake  in  its  minutes. 
We  have  no  authority  of  law  to  consider  papers  filed  in  this  court  for 
the  purpose  of  contradicting  the  minutes  of  the  court  from  which  an 
appeal  is  prosecuted,  or  of  the  court  from  which  the  cause  was  trans- 
ferred to  the  one  which  rendered  the  judgment.  Nor  can  we  agree  with 
appellees'  counsel  in  the  assertion  that  the  orders  of  transfer  made  by 
the  Forty-first  district  are  no  part  of  the  record  and  can  not  be  consid- 
ered on  this  appeal.  If  this  were  so,  there  would  be  no  means  of  show- 
ing, after  a  case  had  once  been  transferred  from  the  court  wherein  it 
W9S  originally  instituted  to  the  other  district  court,  how  it  ever  got 
back  on  the  docket  of  the  court  which  made  the  first  transfer.  When  a 
case  is  transferred,  all  the  orders  and  proceedings  of  the  court  making 
the  transfer  are  certified  by  the  clerk  and  are  transmitted  together  with 
the  original  papers  in  the  case  to  the  court  to  which  the  transfer  is  made, 
and  become  ipso  facto  a  part  of  the  record  in  the  cause. 

Looking  alone  to  the  record  for  the  purpose  of  determining  this  ques- 
tion of  jurisdiction,  we  find  that  on  tiie  16th  day  of  May,  1901,  after 
the  date  of  the  last  order  of  transfer  to  the  Thirty-fourth  Judicial  Dis- 
trict and  of  the  order  setting  aside  the  judgment  of  nonsuit,  the  plain- 
tiffs filed  in  the  court  of  the  Thirty-fourth  Judicial  District  their  "sec- 
ond amended  original  petition"  in  this  cause,  and  that  on  the  23d  day 
of  the  same  month  the  interveners  likewise  filed  in  said  court  their 
"second  amended  plea  in  intervention."  No  citation  on  either  of  these 
petitions  was  issued  to  the  defendants  after  the  nonsuit  was  entered,  nor 
did  either  of  them  up  to  the  date  of  the  trial  appear  or  file  any  pleading 
or  any  other  paper  in  the  cause.  The  judgment  of  nonsuit  did  not  de- 
stroy nor  bar  plaintiff's  cause  of  action.  After  it  was  entered  they  had 
the  right  to  renew  their  suit  in  any  court  having  jurisdiction  of  the  sub- 
ject matter  and  person  of  the  parties.  It  can  not  be  contended  that  the 
court  of  the  Thirty-fourth  Judicial  District  did  not  have  this  jurisdic- 
tion. If,  then,  it  should  be  conceded  that  the  order  of  February  15, 
1901,  was  inoperative  because  of  the  existence  of  the  judgment  of  non- 
suit, and  that  therefore  this  cause  was  not  transferred  from  the  Forty- 
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first  district^  it  would  follow  that^  as  the  so-called  '^second  amended  orig- 
inal petition*'  stated  the  cause  of  action  of  which  the  Thirty-fourth  dis- 
trict court  had  jurisdiction^  it  was  the  institution  in  that  court  of  a 
suit  against  the  defendants  upon  the  same  subject  matter  involved  in 
the  old  suit  pending  in  the  court  of  the  Forty-first  Judicial  District. 
In  that  event  there  would  be  a  suit  between  the  same  parties  plaintiffs 
and  defendants^  as  well  as  interveners,  involving  the  same  subject  mat- 
ter pending  in  each  of  the  district  courts;  for  if  the  order  of  February 
15th  did  not  operate  to  transfer  the  case  from  the  Forty-first  district^ 
that  court  had  jurisdiction,  to  set  aside,  as  it  did  on  the  18tii  of  February, 
1901,  the  judgment  of  nonsuit  theretofore  entered,  which  would  leave 
the  suit  pending  in  that  court.  The  styling  the  petition,  filed  on  the 
loth  of  May,  1901,  in  the  court  of  the  Thirty-fourth  district  court, 
"second  amended  original  petition,'*  would  not  prevent  it  from  operating 
as  the  institution  of  a  suit  in  that  court.  Then,  there  being  pending  in 
two  different  courts  of  competent  jurisdiction,  the  same  cause  of  action 
between  the  same  parties, — there  being  no  plea  of  abatement  filed  in 
either, — ^the  plaintiffs  could  elect  which  they  would  try,  and  the  trial 
of  one  to  final  judgment  would  necessarily  abate  the  other.  But  it  may 
be  said  by  the  defendants  that  neither  of  them  were  cited  or  answered 
in  the  case.  They  each,  however,  did  appear,  as  is  shown  by  the  record 
before  us,  in  court  upon  the  trial,  introduced  evidence,  asked  special 
instructions,  their  counsel  argued  their  cause  to  the  court  and  jury, 
and  the  appellant  filed  a  motion  for  a  new  trial  in  which  no  complaint 
was  made  of  the  court's  jurisdiction.  The  court  having  jurisdiction  of 
the  subject  matter,  this  appearance  and  participation  in  the  trial  gave 
the  court  jurisdiction  of  their  persons.  Logically,  it  would  be  so  much 
the  worse  for  appellant  that  it  had  filed  no  answer  to  the  petition  of 
plaintiffs,  filed  on  the  15th  day  of  May,  1901,  upon  which  the  case  was 
tried.  For  if  appellant  is  right  in  its  contention  that  the  cause  had 
never  been  transferred  from  the  Forty-first  district  court,  its  answer 
was  there;  and  having  none  in  the  court  where  the  case  was  tried,  it 
was  not  entitled  upon  the  trial  to  be  heard  upon  any  question  except  the 
quantum  of  damages,  and  could  not  assign  error  on,  nor  have  this  court 
review,  any  other  matter.  But  this  cold,  logical  sequence  is  not  ad- 
vanced nor  insisted  upon  by  appellees;  nor  are  we  inclined  to  apply  it 
to  appellant  on  this  appeal.  Having  appeared  upon  the  trial,  and  (with- 
out objection  of  appellees)  availed  itself  of  all  the  defensive  matters 
set  up  in  its  answer  in  the  suit  which  it  claims  was  never  transferred 
from  the  court  of  the  Forty-first  to  the  Thirty-fourth  Judicial  District, 
we  hold  that  it  waived  all  .questions  of  jurisdiction  which  might  other- 
wise arise  from  the  ineffectual  order  of  transfer  made  by  the  couri;  of  the 
Foriy-first  district  on  the  15th  of  February,  1901,  and  can  not  for  the 
first  time  be  heard  in  this  court  to  say  that  the  case  was  not  properly 
transferred  from  the  Forty-first  to  the  Thirty-fourth  Judicial  District. 
Kempner  v.  Heidenheimer,  63  Texas,  304;  Andrews  v.  Beck,  23  Texas, 
455. 
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The  interveners,  Messrs.  Patterson  &  Wallace,  assign  as  error  the 
:action  of  the  court  in  striking  out,  on  motion  of  appellees,  their  petition 
in  intervention.  It  will  be  seen  from  our  statement  of  the  case  that 
interveners  alleged  in  their  petition  that  appellee,  Minnie  Winton,  en- 
tered into  a  written  contract  with  them,  as  attorneys  at  law,  whereby 
ahe,  in  consideration  of  legal  services  to  be  rendered  in  instituting  and 
prosecuting  suit  against  defendants  for  damages  occasioned  by  the  death 
of  B.  S.  Winton,  assigned  them  one-half  of  her  cause  of  action  for  the 
■death  of  her  said  husband;  and  that  in  making  said  contract  all  the 
formalities  of  law  required  were  complied  with,  save  that  it  was  entered 
into  before  suit  was  filed.  They  set  up  a  partial  performance  of  their 
part  of  the  contract;  their  ability  and  willingness  to  fully  perform  it; 
the  value  of  the  service  performed;  that  they  were,  without  cause,  dis- 
-charged  from  their  employment  by  Minnie  Winton,  and  that  she  is  in- 
solvent. They  prayed  that,  in  event  they  were  not  entitled  to  recover 
•on  the  contract,  for  judgment  for  the  value  of  their  services  rendered. 

To  entitle  one  to  intervene  in  an  action  the  interest  claimed  by  him 
must  be  in  the  subject  matter  in  the  suit,  and  not  in  some  incidental  or 
collateral  matter.  The  subject  matter,  when  interveners  came  into  this 
suit,  was  the  d^amages  plaintiffs  were  entitled  to  recover  against  the  ap- 
pellant for  injuries  by  it  inflicted  resulting  in  the  death  of  B.  S.  Winton. 
Their  cause  of  action,  if  any  they  had,  against  Mrs.  Winton  was  for  a 
breach  of  contract,  and  if  it  bore  any  relation  at  all  to  the  subject  mat- 
ter involved  in  appellees^  action  against  appellant,  it  was  only  incidental 
or  collateral.  If  they  had  any  cause  of  action  against  appellant  it  must 
necessarily  have  arisen  from  the  alleged  assignments  by  Mrs.  Winton  to 
them  of  one-htQf  of  her  cause  of  action  against  it  for  the  death  of  her 
husband;  for  it  can  not  be  successfully  contended  that  the  Southern  Pa- 
•cific  Company  would  be  liable  to  interveners  on  a  quantum  meruit  for 
•services  rendered  by  them  in  instituting  and  prosecuting  a  suit  against 
it  upon  a  contract  between  interveners  and  Mrs.  Winton.  However 
meritorious,  so  far  as  plaintiffs  are  concerned,  such  services  may  have 
been,  we  apprehend  that  appellant  could  see  as  little  merit  in  as  it  re- 
ceived value  from  them.  Things  in  action  which  do  not  pass  to  the 
personal  representatives  of  a  decedent  as  assets  of  his  estate,  in  the  ab- 
sence of  a  statute  authorizing  their  assignment,  are  not  assignable. 
Pom.  Eq.,  sec.  1275.  Until  the  Act  of  1895  (Revised  Statutes,  article 
3353a),  "in  all  cases  of  injuries  to  the  person,  whether  by  assault,  bat- 
tery, false  imprisonment,  slander  or  otherwise,  if  either  the  party  who 
received  or  committed  the  injury  died,  no  action  could  be  supported 
either  by  or  against  the  executors  or  other  personal  representatives.*' 
Tanney  v.  Edwards,  27  Texas,  225.  The  act  referred  to  provides  that 
causes  of  action  brought  by  the  injured  party  for  personal  injuries  other 
than  those  resulting  in  death,  whether  such  injuries  be  to  the  health  or 
to  the  reputation  or  person  of  the  injured  party,  shall  not  abate  by  rea- 
son of  his  death,  nor  by  reason  of  the  death  of  the  person  against  whom 
such    action    shall    have    accrued.      It    is    thus    seen    ihat    at    the 
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time  of  this  enactment  it  was  recognized  by  the  Legislature  that 
actions  for  personal  injuries  resulting  in  death  did  not  survive,  and. 
that  the  at:atute  expressly  excepts  such  causes  of  action  from  its  opera-^ 
tion.  An  action  of  this  character  is  for  the 'sole  benefit  of  the  parties- 
to  whom  the  right  is  given,  and  it  is  expressly  provided  that  "the  amount 
recovered  therein  shall  not  be  liable  for  the  debts  of  the  deceased'" 
(Revised  Statutes,  ari:icle  3021),  and  that  "if  the  sole  plaintiff  die  pend- 
ing the  suit,  and  he  is  the  only  pari;y  entitled  to  the  money  recovered^, 
the  suit  shall  abate/'  Rev.  Stats.,  art.  3025.  But  it  would  seem  that^ 
Revised  Statutes,  article  3647,  which  provides  for  the  "sale  of  a  judg* 
ment  or  any  part  thereof  of  any  court  of  record  within  this  Stat«,  or  the- 
sale  of  any  cause  of  action  or  interest  therein  after  suit  has  been  filed 
thereon,''  when  evidenced,  acknowledged,  filed,  and  a  minute  of  such 
transfer  made,  as  required  by  the  article,  is  applicable  "to  any  judg- 
ments, suits,  claims,  or  causes  of  action,  whether  assignable  in  law  or 
equity  or  not."  It,  however,  does  not  apply  to  the  sale  of  a  cause  of 
action  before  suit  is  brought.  Railway  v.  Wooten,  10  Texas  Civ.  App.,. 
54.  We  conclude,  therefore,  that  it  appears  from  the  face  of  interve- 
nors'  petition  that  they  have  no  interest  in  the  subject  matter  of  this, 
suit,  and  that  the  court  did  not  err  in  striking  their  pleading  from 
the  record  and  dismissing  their  alleged  cause  of  action. 

This  brings  us  to  the  consideration  of  the  case  upon  its  merits.  Un- 
der appellant's  second  assignment  of  error  it  is  contended  that  the  court 
erred  in  submitting  the  case  to  the  jury,  under  the  facts,  and  in  charg- 
ing that  under  any  phase  of  the  evidence  plaintiffs  were  entitled  to  a 
recovery.  This  requires  a  consideration  of  the  facts  and  the  law  applica- 
ble to  them.  We  will  therefore  state  the  facts,  and  such  as  are  undis- 
puted may  be  considered  as  our  conclusions.  But  when  the  evidence 
raises  an  issue  as  to  the  existence  or  nonexistence  of  a  material  fact,, 
we  will,  after  considering  the  testimony,  determine  the  issue  in  accord- 
ance with  the  verdict,  if  we  find  the  evidence  reasonably  suflBcient  to  sup- 
port it. 

On  the  25th  day  of  September,  1899,  a  train  loaded  with  negro  sol- 
diers, destined  for  the  Pacific  coast,  came  from  some  point  beyond  the 
State  of  Texas  over  the  line  of  the  Texas  &  Pacific  Railway  Company,, 
and  was  received  from  that  company  by  the  Southern  Pacific  Company 
at  its  depot  in  the  city  of  El  Paso,  Texas,  to  be  carried  over  its  road 
west  to  its  destination.  The  cars  composing  the  train  were  tourist 
sleepers.  While  waiting  at  El  Paso  the  train  was  cut  in  two  at  a  certain 
street  crossing.  When  the  time  came  for  the  train  to  depart  on  its^ 
journey  west,  the  conductor  directed  Benjamin  S.  Winton,  who  had  on 
that  day  been  taken  by  appellant  from  his  employment  as  a  brakeman 
on  its  freight  trains  and  assigned  to  duty  as  a  brakeman  on  this  pas- 
senger train,  to  couple  the  cars  at  the  crossing  where  it  had  been  cut 
in  two.  In  obedience  to  the  order  of  the  conductor  he  made  the  coup- 
ling, when,  by  reason  of  the  coupling  appliances  being  mismatched, — 
one  being  a  Miller  hook  and  the  other  a  Janney  coupler, — ^they  slipped 
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by  each  other  before  he  could  get  out  from  between  the  cars,  and  by  their 
coming  together  he  was  crushed  so  that  he  died  soon  thereafter.  Each 
of  the  couplers  was  automatic  when  worked  with  its  own  kind.  When 
they  were  used  together  they  would  not  couple  automatically^  but  could 
be  coupled  by  the  use  of  a  link  and  pin.  When  coupled  by  these  means, 
as  they  were  in  this  instance,  their  tendency,  on  account  of  the  lateral 
motion  in  the  Miller  hook,  was  to  slip  by  each  other  and  allow  the  ends 
of  the  cars  or  their  platforms  to  come  so  close  together  as  to  endanger 
the  life  of  anyone  between  them.  It  is  generally  recognized  among 
railroad  men  that  the  use  of  these  kinds  of  coupling  appliances  together 
is  dangerous.  The  accident  happened  in  the  daytime,  when  the  kind 
and  character  of  the  coupling  appliances  could  be  plainly  seen. 

The  deceased  was  an  experienced  brakeman,  35  years  old,  and  had 
worked  for  the  Southern  Pacific  Company,  as  a  brakeman  on  its  freight 
trains,  about  a  year  and  a  half  before  his  death.  Prior  to  his  employ- 
ment by  appellant  he  had  worked  for  the  Santa  Fe  system  in  Southern 
California  for  about  two  years,  on  passenger  trains  the  greater  part  of 
the  time. 

Rules  59  and  60  of  appellant  company  are  as  follows:  "Great  care 
must  be  exercised  by  all  persons  when  coupling  cars.  Inasmuch  as  the 
couplings  of  cars  and  engines  can'  not  be  uniform  in  style  or  strength 
and  are  apt  to  be  broken  from  various  causes  so  as  to  render  it  danger- 
ous to  expose  the  hands,  arms,  or  person  of  those  engaged  in  making 
couplings,  all  employes  are  enjoined,  before  coupling  cars  or  engines, 
to  examine  and  to  know  the  kind  and  condition  of  drawhead,  drawbar, 
link  and  coupling  apparatus,  and  are  forbidden  to  place  in  trains  any 
car  with  a  defective  coupling,  until  they  shall  have  reported  the  defect 
to  the  conductor  or  yardmaster.  SuflBcient  time  may  be  taken  by  em- 
ployes in  all  cases  to  make  the  examination  required. 

"In  coupling  Miller  hooks  with  other  styles  of  drawbars,  the  link 
should  first  be  inserted  to  the  hook,  using  the  pin  chained  to  the  Miller 
platform.  In  coupling  a  Miller  hook  with  link  and  pin  to  an  automatic 
coupler,  the  link  should  first  be  inserted  in  the  hook ;  then  the  coupling 
be  made  to  the  closed  knuckle  of  the  automatic  coupler.  The  person 
making  the  coupling  as  a  rule  should  stand  on  the  guard  arm  side  of 
the  automatic  coupler." 

We  conclude  and  find  as  a  fact  that  appellant  was  negligent  in  having 
in  said  train  the  two  coaches,  one  of  which  was  equipped  with  what  is 
known  as  a  *^iller  hook*'  and  the  other  with  a  "Janney  coupler,"  and 
that  such  negligence  was  the  proximate  cause  of  the  death  of  Benjamin 
S.  Winton. 

The  issues  of  fact  (1)  as  to  whether  decedent  knew,  or  by  ordinary 
observation  could  have  known,  when  he  went  between  the  coaches  to 
make  the  coupling  that  the  lateral  motion  in  the  Mille^  hook  was  suf- 
ficient to  allow  it  to  slip  past  the  Janney  coupler  and  subject  him  to 
anusual  danger,  and  (2)  whether  in  making  the  coupling  he  observed 
the  rule  of  the  company  prescribing  the  manner  in  which  it  should  be 
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done,  are  controverted,  and  upon  them  the  evidence  was  conflicting. 
There  was,  however,  evidence  upon  each  of  said  issues  suflBcient  to  war- 
rant the  jury  in  finding  that  decedent  did  not  know,  and  by  ordinary 
observation  could  not  have  known  of  the  liability  of  the  Miller  hook  to 
pass  the  Janney  coupler.  As  to  the  second  issue  stated,  we  think  it  is 
demonstrable  from  tiie  evidence  that  the  decedent  obeyed  to  the  letter 
the  rule  of  the  company  in  making  the  coupling.  In  view  of  the  ver- 
dict, we  find  on  each  of  the  issues  of 'fact  in  accordance  therewith. 

Having  found  (1)  that  appellant  was  negligent  in  having  the  two 
<»r8  in  its  train  with  mismatched  coupling  appliances;  (2)  that  such 
n^ligence  was  the  proximate  cause  of  Winton's  death;  (3)  that  the 
risk  attending  one  in  coupling  such  cars  was  unusual ;  (4)  that  the  de- 
cedent was  unacquainted  with  and  could  not  by  ordinary  observation 
have  known  of  unusual  danger  caused  by  the  liability  of  the  mismatched 
•coupling  appliances  to  pass  each  other;  and  (5)  that  in  making  the 
<x>upling  Winton  complied  with  the  rule  of  the  company  in  making  it, — 
we  are  brought  to  the  question  raised  by  this  assignment :  "Did  the 
-court  err  in  submitting  the  case  to  the  jury  on  these  facts  7^  This  ques- 
tion requires  us  to  consider  the  law  upon  (1)  negligence  of  appellant; 
(2)  on  assumed  risk;  and  (3)  upon  contributory  negligence. 

1.  It  is  the  duty  of  the  master  to  use  ordinary  care,  diligence,  and 
skill  for  the  purpose  of  protecting  his  servants  from  encountering  un- 
necessary riste  in  his  service.  He  personally  owes  to  his  servants  the 
duty  of  using  ordinary  care  and  diligence  to  provide  for  their  use  rea- 
sonably safe  instrumentalities  of  service.  These  instrumentalities  must 
be  adapted  to  the  work  in*  hand.  It  is  not  enough  that  they  should 
be  good  under  ordinary  conditions;  but  they  must  be  suitable  for  the 
work  to  which  they  are  applied  by  the  master,  and  properly  adjusted 
to  each  other.  If,  therefore,  the  master  knows  or  would  have  known 
if  he  had  used  ordinary  care  to  ascertain  the  facts,  that  the  machinery 
or  appliances  which  he  provides  for  the  use  of  his  servants  are  unsafe, 
and  a  servant  without  contributory  fault  suffers  injury  thereby,  the 
master  is  liable  therefor.  The  master  is  not  entitled  to  time  to  dis- 
cover defects  in  things  which  are  defective  when  put  to  use,  but  he 
should  examine  them  before  putting  them  to  use.  He  can  not  evade 
his  responsibility  in  these  respects  by  simply  giving  general  orders  that 
servants  shall  examine  for  themselves,  before  using  the  appliances  fur- 
nished by  him.  Shearm.  &  Redf.  on  Neg.,  5  ed.,  sec.  194,  and  author- 
ities cited  in  notes.  Eailroad  companies  owe  to  their  employes  the  duty 
•of  proper  inspection  of  cars  and  their  appliances  for  the  purpose  of 
discovering  defects.  If  the  appliances  are  not  reasonably  safe  or  proper 
on  any  of  the  cars,  they  should  not  be  put  in  the  train  and  started  out. 
And  it  makes  no  difference  whether  the  cars  belong  to  the  company  or 
were  received  by  it  from  some  other  railroad;  they  must  first  be  in- 
spected, and  if  found  unsafe,  must  not  be  put  in  the  train.  As  is  said 
in  Gottlieb  v.  Railway,  100  New  York,  462,  3  Northeastern  Reporter, 
344,  "it  [the  railroad  company]  owes  the  duty  of  inspection  as  master. 
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and  is  at  least  responsible  for  the  consequences  of  such  defects  as  would- 
be  disclosed  or  discovered  by  ordinary  inspection.  When  cars  come- 
to  it'  which  have  defects  visible  or  discoverable  by  ordinary  inspection^ 
it  must  remedy  such  defects,  or  refuse  to  take  such  cars;  so  much,  at- 
least,  is  due  from  it  to  the  employes.  The  employes  can  no  more  be- 
said  to  assume  the  risks  of  such  defects  in  foreign  cars  than  in  cars  be- 
longing to  the  company.  As  to  such  defects  the  duty  of  the  company  is. 
the  same  as  to  all  cars  drawn  over  its  road.'^ 

As  the  evidence  shows  without  contradiction  that  the  appellant  knew 
when  it  received  the  train  carrying  the  two  cars  with  mismatched  coup- 
ling  apparatus  it  was  extra  hazardous  to  its  employes  to  couple  them 
together,  it  was  guilty  of  a  breach  of  duty  to  its  servants.  As  is  seen^ 
it  could  not  under  the  law  shift  the  consequence  of  its  negligence  from 
itself  to  its  servants,  as  it  claims  in  this  case  it  had  done,  by  a  rule  im- 
posing upon  its  servants  a  duty  it  personally  owed  to  secure  their  safety- 
while  in  the  discharge  of  the  duties  of  their  employment.  Even  if  the 
master  were  permitted  in  this  way  to  shirk  his  duty  and  avoid  the  con- 
sequence of  his  negligence,  the  rule  of  the  company,  forbidding  its^ 
employes  to  place  in  trains  any  cars  with  defective  couplings,  can  not 
be  held  in  this  case  to  have  that  effect.  It  was  not  the  decedent's  duty^ 
to  place  cars  in  trains;  this  duty  was  appellant's,  or  such  of  its  servants- 
to  whom  it  had  been  delegated  by  the  company,  and  whose  failure  to 
discharge  it  would,  as  to  all  employes  except  themselves,  be  the  negli- 
gence of  the  master.  The  cars  had  been  placed  in  the  train  beforeWin- 
ton  was  assigned  to  it  in  the  capacity  of  a  brakeman.  The  train  might 
have  been  hauled  over  appellant's  entire  line  without  it  becoming  neces- 
sary for  a  brakeman  either  to  couple  or  uncouple  any  of  the  cars  had 
it  not  been  cut  in  two  at  the  street  crossing  in  El  Paso.  Because  of  its: 
being  parted  there,  the  brakeman  who  had  to  make  the  coupling  so  it 
could  proceed  on  ite  journey  can  not  be  held  to  the  liability  of  a  servant 
whom  appellant  had  *^forbidden  to  place  in  trains  any  car  with  defective 
couplings."  These  principles  of  law  when  applied  to  the  facts  show  to 
a  moral  certainty  the  negligence  of  appellant. 

2,  As  to  the  doctrine  of  assumed  risks:  '^A  servant  is  held  to  as- 
sume the  ordinary  risks  of  the  business  upon  which  he  enters,  so  far  a& 
those  risks,  at  the  time  of  entering  upon  the  business,  are  known  to  him^ 
or  should  be  readily  discernible  by  a  person  of  his  age  and  capacity^ 
in  the  exercise  of  ordinary  care,  and  whether  the  business  is  dan- 
gerous or  not.  The  ordinary  risks  of  a  particular  business  are  those 
which  are  a  part  of  the  ordinary  method  of  conducting  that  business^ 
even  though  they  might  be  fairly  called  extraordinary  with  reference  to 
different  business,  or  a  different  department  of  the  same  business.  If 
the  business  is  essentially  attended  with  extraordinary  dangers,  these 
are  among  the  risks  assumed."  Joyce  v.  Worcester,  140  Mass.,  245,  4 
N.  E.  Eep.,  565.  But  a  servant  does  not  assume  risks  which  are  not 
thus  known  or  discernible,  nor  any  which  do  not  exist  at  the  time  when 
he  enters  into  his  master^s  service,  and  of  which  he  has  not  notice  im 
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time  to  protect  himself  againBt  them^  nor  does  he  assume  extraordinary 
risks^  unusual  in  his  business^  of  which  he  has  not  timely  notice/' 
Shearm  &  Hedf.  on  Neg.^  sees.  185^  185a.  ^^'He  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do  his  duty,  unless  he  knows 
of  the  faiure  and  the  attendant  risks,  or  in  the  ordinary  discharge  of 
bis  duty  must  necessarily  have  acquired  that  knowledge."  Railway  v. 
Hannig,  91  Texas,  347,  43  S.  W.  Rep.,  408.  A  servant  has  the  right 
to  presume,  and  to  act  upon  the  presumption,  that  his  master  or  his  vice- 
principal  has  and  will  continue  to  perform  every  duty  incumbent  upon 
him;  that  there  are  no  risks  attending  the  business  other  than  such  as 
usually  attend  business  of  that  general  nature,  and  existed  when  he  en- 
tered into  the  service,  or  such  as  have  been  explained  to  him,  or  are 
known  by  or  perfectly  obvious  to  him;  that  it  is  safe  to  obey  orders ;  that 
the  place  of  work  is  safe  and  the  appliances  reasonably  good  and  ade- 
quate. Shearm.  &  Redf.  on  Neg.,  sec.  185b.  When  the  master  has 
been  guilty  of  negligence,  knowledge  on  the  part  of  the  servant  of  such 
n^ligence  and  of  the  danger  arising  therefrom  is  the  foundation  of  as- 
sumed risk.  Railway  v.  Engelhom,  62  S.  W.  Rep.,  561.  If  it  be  ad- 
mitted the  decedent  saw,  at  the  instant  he  attempted  to  make  the  coup- 
ling, the  dissimilarity  between  the  couplings,  that  would  not  give  rise 
to  the  doctrine  of  assumed  risk ;  for  if  he  acquired*  that  knowledge  at 
the  time  he  attempted  to  make  the  coupling,  the  doctrine  of  assumed 
risk  does  not  apply.  Railway  v.  Milam,  20  Texas  Civ.  App.,  688.  The 
rule  prescribing  how  the  coupling  should  be  made  when  "coupling  Miller 
hooks  with  other  styles  of  drawbars"  would  imply  that  if  the  coupling 
were  made  in  compliance  with  the  rule  no  extraordinary  risk  would  be 
encountered.  A  servant  upon  whom  the  duty  devolved  of  performing 
the  service  would  have  the  right  to  presume  that  his  master  knew  it 
was  safe  if  done  in 'the  manner  prescribed.  If  making  the  coupling 
according  to  the  rule  of  his  instruction  would  expose  him  to  unusual 
danger,  it  was  the  companjr's  duty  to  inform  him  of  the  extra  hazard. 
The  decedent  was  not  bound  to  know  what  was  unusual  and  not  to  be 
expected  in  the  usual  course  of  his  employment.  Kerns  v.  Railway,  62 
N.  W.  Rep.,  502. 

The  decedent's  employment  was  that  of  a  brakeman  on  freight  trains 
upon  which  such  coupling  appliances  as  a  "Miller  hook"  and  "Janney 
coupler"  were  not  ordinarily  used.  It  does  not  appear  that  he  ever 
made  or  ever  saw  a  coupling  made  with  such  mismatched  appliances. 
The  fact  that  it  was  generally  known  among  railroad  men  that  making 
a  coupling  with  such  devices  was  dangerous  would  not,  as  a  matter  of 
law,  impute  to  him  knowledge  of  such  danger.  The  rules  furnished 
him  provide  for  making  such  a  coupling,  and  he  was  ordered  by  his 
conductor  (the  company's  vice-principal)  to  make  it.  He  had,  in  addi- 
tion to  the  presumptions  arising  from  the  rule  forbidding  cars  with  de- 
fective couplings  being  placed  in  trains,  and  prescribing  how  couplings 
should  be  made  with  a  Miller  hook,  that  he  was  not  exposing  himself  to 
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unusual  danger^  the  right  to  assume  that  the  conductor  would  not  order 
him  to  make  the  coupling  if  the  appliances  were  unsafe.  It  not  ap- 
pearing that  Winton  knew^  or  by  the  exercise  of  ordinary  observation 
ought  to  have  known,  that  the  lateral  motion  of  the  Miller  hook  was 
suflBcient  to  permit  it  to  slip  by  the  Janney  coupler,  it  can  not  be  said 
he  assumed  the  risk  of  losing  his  life  in  undertaking  to  couple  the  cars. 
Bussell  V.  Railway,  20  N.  W.  Eep.,  147;  Martin  v.  Railway,  29  Pac. 
Rep.,  645 ;  Railway  v.  Smith,  57  S.  W.  Rep.,  999.  As  the  risk  to  Win- 
ton  in  making  the  coupling  was  one  that  arose  from  the  negligence  of 
appellant,  and  not  such  as  was  ordinarily  incident  to  his  employment, 
nor  of  which  he  had  knowledge,  nor  readily  discernible  and  of  which  he 
had  knowledge  in  time  to  protect  himself,  therefore  we  conclude,  under 
the  law  and  facts,  that  it  can  not  be  held  to  be  such  a  risk  as  was  as- 
sumed by  him. 

3.  Little  need  be  said  as  to  the  contributory  negligence.  If  one  is  in- 
jured in  the  discharge  of  his  duty  by  an  occurrence  of  which  he  assumed 
the  risk  of  the  danger,  it  can  make  little  difference  whether  he  was  neg- 
ligent in  the  performance  of  the  duty  or  not.  In  either  event  he  is  not 
entitled  to  recovery.  If  the  injury  results  from  a  risk  which  was  not 
assumed,  but  from  his  contributory  negligence,  he  can  not  recover, 
though  his  employe  may  have  also  been  guilty  of  negligence.  The  only 
ground  upon  which  it  is  possible  to  say  that  decedent  was  guilty  of 
contributory  negligence  is  tiiat  he  did  not  obey  the  rule  of  the  company 
as  to  the  manner  of  making  the  coupling.  Upon  this  point  we  have 
found  that  it  is  demonstrable  from  tiie  testimony  that  in  this  he  ob- 
served the  rule  to  the  letter.  We  must  therefore  hold  that  he  was  not 
guilty  of  any  negligence  proximately  contributing  to  his  death. 

It  follows  from  what  we  have  said  that  the  court  did  not  err  in  sub- 
mitting the  case  to  the  jury  on  the  facts.  It  is  only  when  it  is  so  clear- 
ly established  from  the  undisputed  testimony  as  to  admit  of  no  other 
reasonable  hypothesis  or  conclusion  that  either  a  fact  essential  to  plain- 
tiff^s  action  is  not  proven,  or  one  which  is  a  complete  defense  has  been 
shown,  that  it  becomes  the  duty  of  the  court  to  instruct  a  verdict  for 
the  defendant.  Sanches  v.  Railway,  88  Texas,  117,  30  S.  W.  Rep., 
431;  Railway  v.  Ryon,  80  Texas,  59,  15  S.  W.  Rep.,  588;  McDonald  v. 
Railway,  S6  Texas,  1,  22  S.  W.  Rep.,  939 ;  Choate  v.  Railway,  90  Texas, 
88;  Haass  v.  Railway,  24  Texas  Civ.  App.,  135. 

AH  of  the  questions  raised  in  the  assignments  which  complain  of  the 
charge,  except  one,  are  involved  in  what  we  have  already  stated  to  be 
the  law  applicable  to  the  facts  in  this  case.  The  charge  is  in  perfect 
accord  with  our  view  of  the  law  as  before  expressed,  and  we  deem  it 
unnecessary  to  say  more  than  that  in  our  opinion  none  of  such  assign- 
ments, as  well  as  none  of  those  which  complain  of  the  court's  refusal 
to  give  certain  special  instructions  requested  by  appellant,  is  well  taken. 

As  the  charge  shows  that  the  only  issues  of  negligence  submitted  to 
the  jury  were  (1)  whether  appellant  was  guilty  of  negligence  in  using 
a  Miller  hook  in  connection  with  a  Janney  coupler,  (2)  whether  or  not 
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it  was  negligent  in  failing  to  inform  deceased  of  the  unusual  danger 
in  making  the  coupling,  and  (3)  whether  Winton  was  guilty  of  con- 
tributory negligence,  the  appellant  could  not  have  been  prejudiced  by 
the  court*s  telling  the  jury  in  its  charge  that  before  they  could  find  for 
plaintiflfe  they  must  find  that  decedent's  "injury  was  caused  through  the 
negligence  of  the  defendant  in  some  one  of  the  respects  above  named,*' — 
i.  e.,  some  one  of  the  grounds  of  negligence  alleged  in  plaintiffs'  peti- 
tion. When  the  charge  is  considered  as  a  whole  the  jury  were  only 
permitted  the  consider  or  find  against  appellant  upon  one  or  both  of 
the  grounds  of  negligence  submitted  to  them. 

The  evidence  shows  that  Annie  H.  Winton,  the  mother  of  the  de- 
ceased, was  73  years  old  when  the  depositions  were  taken  in  the  case; 
that  her  life  expectancy  was  seven  years;  that  he  gave  her  about  an 
average  of  $50  a  year;  that  she  resided  with  her  daughter,  Cora  Cas- 
well, in  California,  at  the  time  of  his  death;  that  Mrs.  Caswell  and 
another  married  daughter  contributed  to  her  support  by  giving  her  a 
home.  Deceased  was  earning  $100  per  month  when  he  was  killed.  In 
May,  1899,  he  spoke  of  his  intention  to  care  for  his  mother  the  remain- 
der of  his  life,  saying  that  he  wanted  her  to  live  with  him  and  take  life 
easy;  that  theretofore  he  didn't  have  money  to  do  for  her  as  he  liked, 
■*1}ut  now  [May,  1899]  he  was  out  of  debt,  making  money  and  able  to 
support  her." 

Had  deceased  contributed  one-third  of  his  earnings  during  her  life 
expectancy  it  would  have  amounted  to  little  more  than  the  judgment. 
She  already  had  a  home  with  her  daughter,  and  it  is  not  shown  that  she 
ever  intended  to  change  it  for  a  home  with  her  son.  There  is  nothing 
to  show  that  she  had  any  reasonable  expectation  of  receiving  pecuniary 
aid  of  more  than  $1000  in  value  from  her  son  had  he  lived.  That  sum 
we  believe  will  amply  compensate  her  for  the  pecuniary  loss  she  has  sus- 
tained. 

We  do  not  believe  the  damages  awarded  Minnie  Winton,  the  wife  of 
deceased  are  excessive. 

If  within  fifteen  days  from  this  date  a  remittitur  is  entered  by  Mrs. 
Annie  H.  Winton  of  $1500,  the  judgment  will  be  aflSrmed,  otherwise 
it  will  be  reversed  and  the  cause  remanded. 

Affirmed  on  remittitur. 

Writ  or  error  refused. 
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Galveston,  Harrisbuhg  &  San  Antonio  Railway  (Tompany 
V.  Albert  M.  Quay. 

Decided  December  11,  1901. 

1.— Negligence — Question  for  Jury— Inferences  Supporting  Verdict 

Where  the  evidence  is  either  conflicting  or  fairly  susceptible  of  different. 
interpretations,  or  the  inference  from  it  is  doubtful,  the  question  of  negligence 
is  primarily  one  of  pure  fact  for  the  jury,  and  in  support  of  their  findinga 
thereon  the  most  favorable  inferences  whidi  the  entire  evidence  will  authorize 
should  be  drawn. 

8. — Same— Railway  Employe— Dangerous  Position— Notice. 

Where  a  railroad  fireman  was  cleaning  an  engine  which  was  standing  over 
a  pit  in  the  roundhouse,  and  other  employes  there,  not  of  the  game  grade,  acting 
under  orders  so  to  do,  detached  the  tender,  the  platform  of  whidi  connected 
with  that  of  the  engine,  and  pushed  the  tender  away  without  notice  to  the  fire- 
man, who,  in  prosecuting  his  work,  stepped  back  and  fell  into  and  through  the 
open  space  left  by  the  removal  of  the  tender,  the  court  properly  refused,  in  an 
action  for  injuries  thus  sustained,  to  instruct  a  verdict  for  the  defendant  com- 
pany,— the  issue  of  negligence  being  a  question  for  the  jury. 

8.— Same — Contributory  Negligence. 

The  defendant  company  could  not  escape  liability  on  the  ground  of  the  fire- 
man's contributory  negligence  unless  the  danger  was  known  to  him  either  actu- 
ally or  constructively,  and  the  question  of  contributory  negligence  on  his  part,. 
under  all  the  circumstances,  was  one  for  the  jury,  and  their  verdict  finding  in 
his  favor  is  sustained. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Newton  &  Ward  and  Baker j  Bolts,  BaJcer  &  Lovett,  for  appellant. 

JET.  C.  Carter  and  Perry  J,  Lewis,  for  appellee. 

NEILL,  Associate  Justice. — ^This  action  was  brought  by  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  company.  Appellant  answered 
by  a  general  denial  and  a  plea  of  contributory  negligence.  The  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee  for  $10,000. 

Our  conclusions  of  fact  will  be  found  in  observance  of  the  well  estab- 
lished principle  that  the  most  favorable  inferences  which  the  entire 
evidence  will  authorize  should  be  drawn  in  support  of  the  verdict  The 
issues  of  fact  to  be  solved  are  (1)  whether  the  appellant  was  guilty  of 
negligence  proximately  causing  appellee's  injuries,  and  (2)  whether  ap- 
pellee was  guilty  of  negligence  contributing  to  them. 

The  facts  are  these:  On  the  28th  of  September,  1900,  appellee,  a  lo- 
comotive fireman,  was  ordered  by  appellant  to  clean  one  of  its  engines 
standing,  with  its  tender  attached,  over  a  pit  about  four  feet  deep,  in  the 
company's  roundhouse  in  San  Antonio.  The  platforms  on  the  engine's 
cab  and  of  its  tender  when  connected  constitute  what  is  called  by  rail- 
road men  a  deck  upon  which  the  engineer  and  fireman  discharge  their 
respective  duties,  and  running  back  from  the  head  of  the  boiler,  is  about 
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six  or  eight  feet  long.  In  obedience  to  his  orders  the  appellee,  when  the 
engine  and  tender  were  connected,  went  on  board  of  this  deck  and  pro- 
ceeded to  clean  the  engine  as  directed.  While  engaged  in  this  work,  two 
of  appellants  servants,  whose  grade  of  employment  was  not  the  same 
as  appellee^s,  under  the  direction  of  the  companjr's  vice-principal,  with- 
out notice  to  appellee,  without  his  having  reason  to  believe  the  tender 
would  be  separated  from  the  engine  while  he  was  at  work  thereon,  and 
without  his  knowledge,  detached  the  tender  and  with  a  pinchbar,  ap- 
plied to  the  wheels  farthest  from  where  appellee  was  engaged,  pushed 
it  back  three  or  four  feet  from  the  engine,  thus  separating  the  part  of 
the  deck  constituted  by  the  tender  from  that  made  of  the  platform  of 
the  engine^s  cab,  leaving  appellee  with  just  half  of  the  deck  he  had  when 
he  went  to  work,  and  without  protection  from  the  pit  behind  him,  the 
bottom  of  which  was  about  eight  feet  from  the  platform  of  the  cab 
where  he  was  at  work.  Having  cleaned  the  head  of  the  engine's  boiler, 
appellee,  without  knowing  or  having  reason  to  believe  the  tender  had 
been  moved,  but  believing  the  condition  of  the  deck  was  the  same  as  it 
was  when  he  commenced  the  job,  stepped  back  to  inspect  the  work  he 
had  done,  caught  his  heel  under  the  apron  of  the  tender, — ^which  was 
displaced  when  the  tank  was  moved, — fell  backward  across  a  beam  of  the 
pit  and  from  it  to  the  bottom,  whereby  he  sustained  permanent  bodily 
injuries. 

The  appellee's  petition  alleges  that  appellant  was  guilty  of  negligence 
in  moving  the  tank,  while  he  was  at  work  on  the  engine,  without  his 
knowledge  or  giving  him  warning.  Appellant's  contentions  are  that  the 
facts  do  not  constitute  negligence  on  its  part;  that  if  they  do,  the  un- 
disputed evidence  shows  that  appellee  was  guilty  of  contributory  negli- 
gence, and  that  therefore  the  trial  court  erred  in  submitting  the  case 
to  the  jury  and  not  peremptorily  instructing  a  verdict  in  its  favor. 

Primarily  the  question  of  negligence  is  one  of  pure  fact,  and  where 
the  evidence  is  either  conflicting  or  fairly  susceptible  of  different  in- 
terpretations, or  the  inference  from  the  evidence  doubtful,  the  question 
is  for  the  jury.  The  master  is  bound  to  use  ordinary  care,  diligence, 
and  skill  for  the  purpose  of  protecting  his  servants  from  encountering 
unnecessary  risks  in  his  service.  The  servant  has  the  right  to  presume 
and  act  upon  the  presumption  that  his  master  has  performed  and  will 
continue  to  discharge  the  duty  he  owes  his  employe.  Warning  of  danger 
should  be  given  whenever  the  master  knows  it  is  reasonably  necessary 
to  protect  the  servant  from  danger.  The  servant  can  presume  that 
while  in  the  discharge  of  his  duty  his  master  will  warn  hiin  of  a  danger 
that  has  supervened  from  a  change  of  conditions,  brought  about  by  the 
act  of  the  master,  since  he  commenced  his  work,  and  of  which  he  had  no 
knowledge.  Eehman  v.  Kailway,  44  N.  W.  Rep.,  622;  Shumway  v. 
Manufacturing  Co.,  98  Mich.,  411 ;  Michael  v.  Machine  Works,  19  S.  E. 
Rep.,  261 ;  Davis  v.  Railway,  34  N.  E.  Rep.,  1070  •  Railway  v.  Amato, 
144  U.  S.,  465. 
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When  the  appellee  went  to  work  the  deck  was  entire,  and  had  it  re- 
mained so,  after  cleaning  the  boilerhead,  he  would  have  encountered  no 
danger  in  stepping  backwards.  His  peril  in  making  this  step  was 
brought  by  the  act  of  servants  in  another  department  and  grade  of  em- 
ployment,— ^with  which  appellant  is  chargeable, — ^after  appellee  began 
his  work  on  the  engine.  He  was  not  informed  of  the  separation  of  the 
tender  from  the  engine,  knew  nothing  of  it,  and  was  not  warned  of  the 
perilous  position  it  left  him  in.  Appellant  could  have  readily  antici- 
pated that  appellee,  without  notice  or  warning  of  the  danger,  might  act 
(as  he  had  the  right  to  do)  upon  the  assumption  that  conditions  had 
been  unchanged,  and  that  the  danger  did  not  exist,  and  that  in  acting 
upon  such  assumption  he  was  liable  to  be  seriously  injured.  The  jury 
upon  a  proper  charge  found  from  the  evidence  that  appellant  was  guilty 
of  negligence  as  alleged,  and  we  believe  the  evidence  on  this  issue  is 
sufiBcient  to  support  their  verdict. 

Does  the  evidence  show  that  appellee  was  guilty  of  contributory  neg- 
ligence? As  a  general  rule,  the  master  can  not  escape  liability  on  the 
ground  of  the  servant's  contributory  negligence  unless  the  elements  of 
danger  are  shown  to  have  been  known,  either  actually  or  constructively, 
to  the  servant.  Negligence  can  only  be  afl&rmed  in  respect  to  situations 
and  conditions  known  to  the  party  to  whom  it  is  imputed.  Brown  v. 
Railway,  111  Ala.,  275,  19  So.  Rep.,  1001;  Higgins  v.  Williams,  114 
Cal.,  176,  45  Pac.  Rep.,  1041. 

The  evidence  of  the  appellee,  which  the  jury  evidently  believed,  shows 
that  he  did  not  know  the  tank  had  been  separatd  from  the  engine.  Con- 
sequently he  could  have  known  nothing  of  the  danger  to  which  he  was 
exposed.  But  appellant  contends  that  the  tank  could  not  have  been 
pushed  back  when  he  was  on  the  engine  without  his  knowledge,  because 
he  must  have  heard  the  noise  necessarily  incident  to  detaching  and  mov- 
ing it  from  the  engine.  This  was  a  question  for  the  jury  to  determine, 
not  for  us.  The  roundhouse  was  filled  with  the  din  and  noise  incident 
to  the  many  different  kinds  of  work  in  progress  there;  and  it  may  be 
that  if  appellee  heard  the  noise  made  in  moving  the  tender  he  did  not 
know  where  it  came  from,  or  if  he  knew  its  source,  he  did  not  know  that 
it  indicated  the  tender  was  being  moved.  This  was  for  the  jury  to  deter- 
mine, and  to  enable  them  to  do  so  the  question  necessarily  had  to  be  sub- 
mitted by  the  court  in  its  charge. 

As  illustrative  of  the  principle  that  it  was  the  duty  of  the  court  to  sub- 
mit the  question  of  contributory  negligence,  we  cite  the  case  of  Perras  v* 
Booth,  84  N.  W.  Rep.,  739.  In  that  case  the  evidence  was  that  A.  Booth 
&  Co.  maintained  a  warehouse  for  the  storage  of  goods.  The  building  was 
several  stories  high,  with  a  basement  for  cold  storage.  A  door  opened 
from  the  rear  of  the  building,  on  the  groimd  floor,  upon  a  railroad  side- 
track. Inside  the  building,  at  this  door,  was  a  freight  elevator,  used 
in  receiving  goods  from  railroad  cars  and  conveying  them  to  the  upper 
stories,  or  to  the  cold  storage  rooms  in  the  basement.     It  was  the  custom 
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in  unloading  goods  from  the  cars  to  connect  the  sill  of  the  door  with  the 
floor  of  the  car  with  an  iron  plate,  forming  an  inclined  plane  from  the 
car  to  the  door  sill,  which  was  a  few  inches  lower  than  tiie  car.  When 
unloading  the  cars  the  elevator  was  held  stationary  on  a  level  with  the 
door  sill,  so  that  the  hand  trucks  used  in  conveying  the  goods  from  the 
car  ran  down  the  iron  plate  into  the  elevator  without  obstruction.  The 
elevator  shaft  extended  into  the  basement  about  ten  feet.  The  door- 
way was  protected  by  an  outer  door  and  an  inner  gate,  but  was  not  kept 
closed  when  the  elevator  was  being  used  in  connection  with  unloading 
cars.  With  the  elevator  away  there  was  nothing  to  obstruct  the  entrance 
to  the  elevator  shaft  from  the  outer  door.  One  of  the  company's  ser- 
vants who  frequently  assisted  in  imloading  cars,  was  ordered  by  the 
foreman  to  assist  another  employe  in  unloading  a  car  of  fish.  He  com- 
menced the  work  of  transferring  the  fish  therefrom  to  the  cold  storage 
rooms  in  the  basement,  the  outer  door  leading  to  the  elevator  shaft  be- 
ing opened  and  fastened.  After  the  work  had  been  going  on  some  time, 
the  foreman,  without  notice  or  warning  to  the  servants  unloading  the 
car,  pulled  the  elevator  up  to  the  third  fioor.  The  servant,  who  did  not 
know  the  elevator  had  been  removed,  wheeled  a  truck  loaded  with  boxes 
of  fish  from  the  car  upon  the  iron  plate,  and,  in  lowering  the  truck  to 
the  elevator,  walked  backwards — ^his  face  being  to  the  truck  and  his 
back  to  the  elevator.  He  did  not  notice  that  the  elevator  had  been  re- 
moved imtil  it  was  too  late  to  save  himself.  He  was  precipitated  into 
the  elevator  shaft  and  killed.  The  defenses  of  the  company  to  an  action 
brought  by  the  servant's  administrator  were  (1)  assumed  risk,  (2)  neg- 
ligence of  a  fellow  servant,  and  (3)  contributory  negligence.  On  appeal 
from  a  judgment  on  a  verdict  peremptorily  instructed  for  the  company, 
the  Supreme  Court  of  Minnesota  held  that  the  questions  of  assumed  risk 
and  contributory  negligence  should  have  been  submitted  to  the  jury, 
and  reversed  the  judgment  of  the  trial  court  because  of  its  failure  to 
submit  them. 

The  constitutional  provision  of  this  State  which  provides  that  the 
right  of  trial  by  jury  shall  remain  inviolate  means  something  more  than 
a  mere  empty  form  of  such  a  trial.  It  asserts  and  gives  a  substantial 
right.  The  Supreme  Court  has  steadily  held  that  where  there  is  any 
evidence  tending  to  support  an  issue  it  is  the  duty  of  the  trial  court  to 
submit  it  to  the  jury,  and  that  if  the  evidence  is  reasonably  sufficient 
to  support  the  verdict  it  should  not  be  disturbed.  In  view  of  this  con- 
stitutional right,  and  the  decisions  of  the  court  of  last  resort  in  this 
State,  we  are  not  prepared  to  hold  that  a  servant,  placed  to  work  by  his 
master  on  a  deck  which  is  perfectly  safe  and  furnishes  ample  room  to 
perform  the  service,  who,  without  warning  or  notice  of  the  danger 
caused  by  a  removal  of  a  part  of  it  at  the  instance  of  his  employer,  steps 
back  without  looking  and  falls  into  a  pit,  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

The  court  did  not  err  in  submitting  the  case  to  the  jury.  Its  charge 
presented  fairly  all  the  issues  raised  by  the  pleadings  and  evidence,  and 
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is/ upon  the  measure  of  damages,  in  perfect  harmony  with  the  decisions 
of  the  Supreme  Court.  The  evidence  is  reasonably  sufficient  to  sustain 
the  verdict,  and  it  is  not  excessive.    Therefore  the  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Wehnee  &  White  v.  Dagmae  Laqerfelt, 

Decided  December  11,  1901. 

1.— Expert  Evidence— Witness  Not  Qualified.  * 

A  physician  of  35  years  practice  who,  being  called  as  a  witness,  stated  that 
he  had  read  the  best  authorities  on  the  subject,  and  knew  that  they  said  as  to 
the  permanent  injury  or  bad  results  of  an  electrical  shock  to  the  human  system, 
but  that  he  had  no  personal  experience,  and  was  not  an  expert,  and  did  not  feel 
qualified  to  give  an  opinion,  did  not  show  himself  qualified  to  testify  as  an  ex- 
pert as  to  the  results  of  an  electrical  shock  received  by  plaintiff. 

S.— Electricity— Negligence— Injury  to  Person  on  Sidewalk. 

Where  defendants,  operating  an  electric  light  plant,  permitted  a  broken 
uninsulated  wire  attached  to  one  of  their  poles  to  be  and  remain  near  the  street, 
and  so  connected  with  the  main  wire  supported  by  the  pole  as  to*  become  charged 
with  an  electric  current  dangerous  to  a  person  passing  along  the  street,  they 
were  liable  for  injury  to  one  who  came  in  contact  therewith,  regardless  of 
whether  they  owned  the  broken  uninsulated  wire. 

8.— Same— Proximate  Cause. 

Where  defendants  negligently  permitted  an  uninsulated  wire  to  hang  froia 
their  poles  to  within  a  foot  or  two  of  the  street,  and  negligently  permitted  the 
wire  above  it,  charged  with  electricity,  to  become  abraded  as  to  its  insulation, 
and  negligently  suffered  these  two  wires  to  become  and  remain  connected  by  a 
smaller  wire  which  conveyed  the  elctric  current  to  the  hanging  wire,  such  negli- 
gence was  the  proximate  cause  of  .the  injury  to  one  who,  while  on  the  street » 
was  hurt  by  coming  in  contact  with  the  hanging  wire  which  did  not  belong  to 
defendants,  since  each  of  the  negligent  acts  concurred  in  causing  the  injury. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Goggin. 

Millard  Patterson  and  C.  N,  Buekler,  for  appellants. 

Beall  dk  Kemp,  for  appellee. 

NEILL,  Associate  Justice. — This  appeal  is  from  a  judgment 
against  appellants  in  favor  of  appellee  for  $1000  damages  occasioned 
by  the  negligence  of  appellants  in  permitting  a  wire  charged  with  elec- 
tricity to  hang  down  from  the  poles  of  an  electric  light  company  which 
they  were  operating  near  a  public  street.  The  conclusions  of  fact  and 
law  fully  show  the  nature  of  the  case. 

On  or  about  the  first  day  of  July,  1900,  appellants,  Wehner  &  White, 
a  partnership  composed  of  Peter  Wehner  and  Z.  T.  White,  were  in  pos- 
session of  and  operating  imder  a  lease  all  the  property  of  the  El  Paso 
Gas,  Electric  Light  and  Power  Company,  a  corporation  organized  for 
the  purpose  of  generating  and  selling  electricity  to  the  city  of  El  Paso 
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and  its  inhabitants^  including  its  entire  plants  posts,  wires,  appliances, 
etc.,  and  under  their  lease  from  the  company  had  exclusive  control  and 
management  of  the  machinery,  works,  poles,  wires,  and  appliances  of 
said  company.  On  that  day  and  long  prior  thereto  the  appellants,  as 
such  lessees,  maintained  and  operated  along  the  streets  of  said  city  a 
large  number  of  poles,  electric  wires,  and  lamps  for  the  purpose  of  fur- 
nishing electricity  to  the  city  and  its  inhabitants.  One  of  the  electric 
wires,  so  maintained  and  operated  by  appellants,  was  suspended  from 
poles  along  the  north  side  of  San  Antonio  street,  one  of  the  principal 
thoroughfares  of  said  city,  and  charged  with  a  strong  and  dangerous 
current  of  electricity.  Below  and  near  this  wire  was  suspended  from 
the  same  poles  one  that  was  iminsulated,  the  end  of  which  was  broken 
and  hanging  within  a  foot  or  two  of  and  above  the  sidewalk  on  the  north 
side  of  said  street.  The  insulation  of  the  upper  wire  through  which  the 
strong  electric  current  was  conveyed  was  worn  and  abraded.  In  contact 
with  one  of  its  abrasions  was  a  small  bale  wire  which  extended  there- 
from and  rested  upon  the  iminsulated  and  broken  wire  beneath,  thereby 
conveying  to  and  charging  it  with  a  strong  and  dangerous  current  of 
electricity  from  the  defectively  insulated  wire  above,  thus  rendering  the 
uninsulated  hanging  wire  very  dangerous  to  persons  passing  along  said 
street  and  sidewalk.  This  dangerous  condition  of  the  wire  existed  on 
the  day  above  stated,  and  had  been  maintained  continuously  for  about 
two  weeks  prior  to  and  up  to  that  time,  and,  by  the  exercise  of  ordin&ry 
care,  could  and  should  have  been  known  by  the  appellants. 

On  the  evening  of  the  day  stated  the  appellee,  Dagmar  Lagerfelt,  a 
little  10-year-old  girl,  with  a  younger  brother,  while  walking  along  said 
sidewalk  in  ignorance  of  the  danger,  came  in  contact  with  the  uninsu- 
lated hanging  wire,  charged  with  a  strong  and  dangerous  current  of 
electricity  in  the  manner  and  by  the  means  aforesaid,  and  thereby  re- 
ceived serious  and  painful  woimds  and  bums,  from  which  she  suffered 
exceeding  physical  and  mental  pain  and  anguish,  and  from  which  she 
still  suffers. 

It  was  negligence  in  appellants  to  maintain  said  wire  charged  with 
electricity  so  near  a  public  street  as  to  endanger  persons  in  the  exercise 
of  their  rightful  use  of  it,  and  such  negligence  was  the  proximate  cause 
of  appellee's  injuries. 

Conclusions  of  Law. — 1.  The  appellants  offered  to  prove  by  A.  L. 
Justice,  a  physician  of  thirty-five  years  practice,  that  a  shock  to  the 
human  system  from  electricity,  such  as  had  been  received  by  appellee, 
would  leave  no  permanent  injury  or  bad  results,  and  that  there  would 
be  no  tissue  change  on  account  of  such  shock.  The  appellee's  counsel 
objected  to  the  introduction  of  such  testimony  on  the  groimd  that  it  had 
not  been  shown  that  the  witness  was  competent  to  testify  as  an  expert 
as  to  such  facts.  The  witness  being  then  interrogated  by  appellant's 
counsel,  said  that  he  had  read  the  best  authorities  on  the  subject,  and 
knew  what  the  authorities  said  and  claimed  to  be  the  result  of  electric- 
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ity  upon  the  human  system.  But  at  the  same  time  he  said  he  was  not 
an  expert,  and,  to  be  very  frank,  did  not  feel  qualified  to  give  an  opinion. 
That  he  did  not  know  what  would  be  the  probable  result  o£  a  shock  from 
electricity,  such  as  is  complained  of  in  this  case,  from  actual  experience, 
because  he  had  no  experience  in  treating  such  cases.  But  from  reading 
the  best  authorities  on  the  subject  he  knew  what  they  said  about  the 
matter.  Whereupon  the  court  held  that  the  witness  had  not  shown  him- 
self to  be  sufficiently  expert  in  the  matter,  and  sustained  the  objection 
and  refused  to  permit  him  to  testify  as  to  such  matters. 

The  definition  of  the  word  expert  is :  "An  expert  or  experienced  per- 
son; one  instructed  by  experience;  one  who  has  skill,  experience  or  ex- 
tensive knowledge  in  his  calling,  or  in  any  special  branch  of  learning.'' 
Web.  Int.  Diet.  An  expert,  as  the  word  imports,  is  one  having  had  ex- 
perience. Lawson  on  Exp.  and  Op.  Ev.,  2  ed.,  230.  Rule  36,  which 
follows  the  definition  by  the  same  author,  is  thus  stated:  "Therefore, 
to  render  the  opinion  of  a  witness  admissible  on  the  groimd  that  it  is 
the  opinion  of  an  expert,  the  witness  must  have  special  skill  in  the  sub- 
ject concerning  which  his  opinion  is  sought  to  be  given."  Then,  quot- 
ing from  Carr  v.  Northern  Liberties,  35  Pennsylvania  State,  324,  he 
says:  "Matter  of  opinion  is  entitled  to  no  weight  with  a  court  or  jury 
unless  it  comes  from  persons  who  first  give  satisfactory  evidence  that 
they  are  possessed  of  such  experience,  skill  or  science  in  such  matters 
as  entitled  their  opinions  to  pass  for  scientific  truth.'' 

Of  all  others,  the  witness  was  best  qualified  to  know  whether  he  was 
an  expert  on  the  subject  concerning  which  his  opinion  was  sought  to  be 
given.  To  his  credit,  learning,  and  candor  be  it  said,  he  knew  himself 
well  enough  to  know  that  he  was  not  an  expert,  and  did  not  feel  qualified 
to  give  an  opinion  on  the  subject  of  inquiry.  Frankly  expressing  to  the 
court  this  knowledge  and  opinion  of  himself,  it  became  apparent  that 
if  he  gave  any  opinion  it  could  not  be  such  as  would  be  "entitled  to  pass 
for  a  scientific  truth.''  When  a  witness  states  he  knows  nothing  about 
the  subject  of  inquiry,  and  that  he  is  not  qualified  to  give  an  opinion, 
he  should  not  be  permitted  to  express  any;  for  in  order  to  say  something 
concerning  a  matter,  the  witness  should  know  something.  Wheeler  v. 
Baldwin,  22  N.  H.,167,  and  24  N.  H.,  168.  In  the  case  before  us  the 
witness  had  no  experience,  and  did  not  consider  himself  either  an  ex- 
pert or  qualified  to  give  an  opinion.  He  only  knew  what  the  books 
said  upon  the  subject.  It  was  not  sought  to  be  shown  that  he  had 
fomed  an  opinion  from  the  books,  or,  if  he  had,  what  such  opinion  was. 
While  an  expert  may  testify  to  an  opinion  of  his  own  derived  from 
books,  for  one  to  do  so,  he  must  be  an  expert,  and  have  an  opinion  of  his 
own  upon  the  subject  of  inquiry.  Books  of  science  and  art  are  not  ad- 
missible in  evidence  to  prove  the  opinions  contained  therein.  Lawson 
on  Exp.  Ev.,  202.  If  they  are  not,  how  can  one  who  knows  their  con- 
tents, but  has  formed  no  opinion  of  his  own  upon  the  subject  under  con- 
sideration, be  allowed  to  testify  to  what  the  books  say?  The  books 
themselves  would  be  the  best  evidence,  and  they  are  no  evidence  at  all. 
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The  witness  testified  to  everything  he  knew  about  the  effect  of  the  elec- 
tric shock  upon  the  child,  and  the  court  did  not  err  in  refusing  to  permit 
appellants  to  prove  anything  more  by  him. 

2.  It  is  a  matter  of  no  consequence  who  was  in  fact  the  owner  of 
the  uninsulated  broken  wire  which  hung  from  appellant's  poles  over  the 
street  and  shocked  and  injured  the  appellee  with  its  electric  current. 
Macon  v.  Street  Railway,  62  S.  W.  Rep.,  498.  The  negligence  of  appel- 
lants consisted  in  allowing  the  wire  to  remain  in  a  condition  dangerous^ 
to  persons  using  the  street.  Therefore  the  court  did  not  err  in  refusing- 
to  allow  appellants  to  prove  that  the  wire  did  not  belong  to  them,  but 
was  owned  by  some  one  else,  if  the  property  of  anyone.  It  was  on  the 
poles  maintained  by  them,  and  in  position  and  condition  to  receive  a 
dangerous  current  of  electricity  from  a  wire  they  did  own,  and  to  injure 
persons  passing  along  the  street.  This  condition  and  position  they 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known  and  have 
reasonably  anticipated  the  danger  to  the  public. 

The  business  of  supplying  the  public  with  electricity,  for  lighting  or 
other  purposes,  involves  the  handling  of  a  highly  dangerous  agent,  and 
therefore  requires  a  corresponding  degree  of  care  on  the  part  of  one 
who  undertakes  it,  to  prevent  injury  to  persons  passing  along  streets- 
where  his  wires  are  strung.  And  one  who  lets  the  use  of  a  structure,, 
e.  g.,  a  telephone  pole,  for  electric  wires  thereto,  is  liable  for  defects  in 
the  structure  by  which  electricity  is  caused  to  escape  from  the  lessee's, 
wires,  injuring  third  persons.  W.  U.  Telegraph  Co.  v.  Thorn,  12  C.  C. 
A.,  104,  64  Fed.  Rep.,  287.  In  the  case  cited,  defendant's  broken  tele- 
graph wire,  which  hung  to  the  ground,  came  in  contact  with  a  third 
party's  electric  wire  on  the  same  pole,  and  a  shock  was  communicated  to 
plaintiff  from  the  latter  wire  through  defendant's  wire,  and  the  court 
held  the  defendant  liable. 

3.  By  special  charge  number  1,  appellants  asked  the  court  to  charge 
the  jury  as  follows:  "There  being  no  testimony  in  this  case  that  the 
injury  to  the  plaintiff  was  proximately  caused  by  the  negligence  of  the 
defendants,  you  are  therefore  instructed  to  return  a  verdict  for  the  de- 
fendants.*' The  refusal  of  the  court  to  give  the  instruction  is  assigned 
as  error.  In  connection  with  this,  we  are  asked  to  consider  the  sixth  as- 
signment, which  complains  of  the  court's  refusal  to  give  appellants' 
fifth  special  charge  which,  though  argumentative,  is  in  effect  the  same  as 
the  first. 

We  have  stated  in  our  preceding  conclusions,  which  we  think  fully 
warranted  by  the  evidence,  the  agencies  and  means  by  which  appellee 
was  injured.  From  the  evidence  upon  which  our  conclusions  are  based 
we  can  not  perceive  how  it  can  seriously  be  contended  that  appellant's 
negligence  was  not  the  proximate  cause  of  the  injuries  sustained  by  the 
appellee.  ^TThe  proximate  cause  of  an  event  must  be  understood  to  be 
that  which,  in  a  natural  and  continuous  sequence,  imbroken  by  any  new, 
independent  cause,  produces  that  event,  and  without  which  the  event 
would  not  have  occurred."     Shearm.  &  Redf.  on  Neg.,  6  ed.,  sec.  26. 
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"Where  there  is  negligence,  and  injury  flowing  from  it,  and  there  is  also 
^n  intermediate  cause,  disconnected  from  the  negligence,  and  the  oper- 
ation of  this  cause  produces  the  injury,  the  person  guilty  of  the  negli- 
gence can  not  be  held  responsible  for  the  injury.  The  inquiry  must  al- 
i^rays  be  whether  there  was  any  intermediate  cause  disconnected  from  the 
primary  fault,  and  self-operating,  which  produced  the  injury.  *  *  * 
Intervening  agencies  sometimes  interrupt  the  current  of  responsible 
connection  between  negligent  acts  and  injuries,  but  as  a  rule  these  agen- 
<;ie8,  in  order  to  accomplish  such  result,  must  entirely  supersede  the  orig- 
inal culpable  act,  and  be  in  themselves  responsible  for  the  injury,  and  it 
must  be  of  such  a  character  that  they  could  not  have  been  foreseen  or 
anticipated  by  the  wrongdoer.  If  it  required  both  agencies  to  produce 
the  result,  or  if  both  contributed  thereto  as  concurrent  forces,  the  pres- 
ence and  assistance  of  one  will  not  exculpate  the  other,  because  it  would 
«till  be  the  eflScient  cause  of  the  injury.  The  intermediate  cause  must 
supersede  the  original  wrongful  act  or  omission,  and  be  su£Scient  of  it- 
self to  stand  as  the  cause  of  the  plaintiff^s  injur}',  to  relieve  the  original 
wrongdoer  from  liability.  *One  of  the  most  valuable  of  the  criteria  fur- 
nished us  by  the  authorities,  is  to  ascertain  whether  any  new  force  has 
intervened  between  the  fact  accomplished  and  the  alleged  cause.  If  a 
new  force  or  power  has  intervened  of  itself  sufficient  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  too  remote.'  ♦  ♦  ♦  The 
new  force  of  power  here  would  have  been  harmless  but  for  the  displaced 
wire,  and  the  fact  that  the  wire  took  on  a  new  force,  with  the  creation 
•of  which  the  company  was  not  responsible,  yet  it  contributed  no  less  di- 
rectly to  the  injury  on  that  account.'*  Ahem  v.  Telegraph  Co.,  22  Law 
Rep.  Ann.,  640. 

The  following  quotation  from  the  opinion  on  motion  for  rehearing 
shows  the  similari^  of  that  case  to  the  one  imder  consideration.  **The 
suspended  telephone  wire,  while  it  was  charged  with  electricity  from 
•contact  with  the  electric  wire,  was  not  less  dangerous  than  the  electric 
wire  itself  would  have  been,  similarly  suspended  as  to  the  street.** 
Here  we  have  a  case  where  the  appellant  negligently  permitted  an  uninsu- 
lated wire  to  hang  from  their  poles  within  a  foot  or  two  from  a  public 
street;  they  negligently  permitted  the  wire  above  it,  which  was  charged 
with  electricity,  to  become  abraded  as  to  its  insulation,  and  negligently 
suffered  these  two  wires  to  become  and  remain  connected  by  a  smaller 
wire,  which  conveyed  the  dangerous  current  of  electricity  to  the  hang- 
ing wire,  thereby  endangering  lives  of  persons  on  the  street.  Each  of 
these  negligent  acts  concurred  and  caused  appellee's  injuries.  Had  it 
not  been  for  coming  in  contact  with  the  hanging  wire  it  would  not  have 
ocurred.  Railway  v.  Sweeney,  14  Texas  Civ.  App.,  216,  and  cases  cited. 
The  court  did  not  err  in  refusing  to  give  the  requested  special  charges. 

The  charge  of  the  court  is  a  correct  enimciation  of  the  principles  of 
law  applicable  to  the  evidence,  and  none  of  the  assignments  which  com- 
plain of  it  is  well  taken.  Light  and  Power  Co.  v.  Maxwell,  3  Texas  Ct. 
Rep.,  328;  Perham  v.  Electric  Co.,  40  Law  Rep.  Ann.,  800;  Electric 
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Co.  V.  Simpson,  31  Law  Rep.  Ann.,  566,  note,  and  immediately  succeed- 
ing cases  of  same  nature. 

No  error  is  aasigned  which  reqidres  a  reversal  of  the  judgment,  and 
it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


E.  Stratton  y.  West  &  Bennett. 

Decided  December  IS,  1901. 

Water  Sights— Deed— ConstructioiL 

In  construing  a  clause  of  a  partition  deed  having  reference  to  the  rights  of 
the  parties  to  the  use  of  water  in  a  system  of  irrigating  ditches  on  the  land^ 
weight  should  be  given  to  the  conditions  which  existed  at  and  before  the  execu- 
tion of  the  deed.    See  construction  of  a  water  clause. 

Appeal  from  Kinney.    Tried  below  before  Hon.  J.  M.  Qoggiii. 

Joseph  Jones  and  J.  8.  Morin,  for  appellant. 

Floyd  McOown  and  C.  C.  Clamp,  for  appellees. 

JAMES,  Chief  Justice. — The  amended  original  petitiou  of  ap- 
pellant alleged  that  he  owned  and  used  as  a  hay  farm,  orchard,  etc.,  a 
tract  of  316  acres  of  land  in  the  Dolores  Soto  de  Beales  11-league 
grant  in  Kinney  county,  and  near  its  southwest  boimdary  line,  and 
owned  also  a  dam  and  irrigation  ditch  and  system  beginning  with  the 
dam  in  Las  Moras  Creek,  about  the  middle  of  the  grant,  and  running 
on  the  east  side  of  the  creek  down  to  and  over  plaintiff's  farm,  the  same 
being  a  well  constructed,  defined  and  maintained  ditch,  capable  of  car- 
rying, and  which  does  at  all  times  when  not  molested,  carry  a  large 
quantity  of  wat^r  from  said  dam  to  the  farm,  which  is  used  to  irrigate 
it  for  the  purposes  aforesaid ;  that  said  district  is  arid,  and  fruit  rais- 
ing and  hay  growing  and  farming  generally  is  practically  impossible 
without  irrigation;  that  plaintiff's  farm  has  been  irrigated  and  culti- 
vated by  means  of  said  dam  and  ditch  from  time  immemorial. 

That  on  June  3,  1892,  the  said  Dolores  Land  and  Cattle  Company 
owned  said  grant  and  cultivated  said  farm  with  said  ditch,  and  at  said 
time  said  company  partitioned  said  grant,  R.  P.  Alexander  receiving 
the  said  farm,  together  with  said  dam  and  ditch  and  irrigation  system  as 
appurtenant  thereto  and  as  a  part  thereof ;  that  the  land  above  said  farm 
on  the  creek,  and  through  which  said  ditch  ran  went  to  other  parties; 
that  Alexander  at  once  went  into  possession  and  use  of  the  farm,  ditch, 
and  dam,  and  so  continued  without  hindrance  until  August  3,  1893, 
when  he  sold  and  conveyed  the  farm  to  plaintiff,  together  with  the 
dam  and  ditch  as  appurtenant  thereto  and  as  part  thereof,  and  that  from 
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ihat  time  down  to  February  10,  1901,  plaintiflf  has  continuously  pos- 
sessed and  used  the  farm,  ditch,  and  dam  to  the  exclusion  of  everyone 
■else ;  that  on  the  last  named  date  defendants  entered  upon  and  took  pos- 
session of  plaintiffs  ditch,  and  excluded  plaintiflf  therefrom,  and  cut 
•said  ditch  at  a  point  just  above  his  farm,  and  again  at  a  point  about  two 
miles  above  said  farm,  and  at  both  places  diverted  the  water  to  the  total 
exclusion  of  plaintiflf,  and  continued  to  do  so  until  the  temporary  in- 
jimction  was  granted  plaintiff  herein,  to  his  great  and  irreparable  dam- 
age (special  damages  being  alleged) ;  that  plaintiflf  and  his  grantors 
have  had  peaceable  and  adverse  possession  of  the  dam,  ditch,  and  system, 
using  and  enjoying  the  same  for  more  than  ten  years.  The  prayer  was 
for  perpetuation  of  the  injimction,  for  the  damages,  and  general  relief. 

The  judgment  recites  that  after  hearing  the  evidence  the  court  was 
of  opinion  that  defendants  have  the  right  to  divert  a  reasonable  amount 
of  water  from  the  ditch  for  the  purpose  of  irrigating  their  tillable  land 
abutting  the  ditch,  and  conveying  water  to  the  tank  situated  upon 
certain  land  conveyed  to  defendants  by  Pratt  &  Hays,  but  they  have  no 
Tight  to  divert  the  water  from  said  ditch  at  a  point  above  the  Stratton 
farm,  and  conveying  the  same  to  groimd  tanks  or  ditches  upon  the  land 
conveyed  by  Alexander  to  defendants,  or  to  convey  water  from  said 
main  ditch  upon  lands  to  the  south  and  east  of  plaintiflf's  land,  and  de- 
creed accordingly,  amending  the  injimction. 

The  material  facts  are  as  follows :  Prior  to  June  30, 1892,  the  11-league 
grant  was  owned  by  the  Dolores  Land  and  Cattle  Company  and  E.  P. 
Alexander  as  tenants  in  common.  On  that  date  they  had  a  partition 
by  deed,  by  which  Alexander  got  those  subdivisions  on  the  map  attached 
hereto,  marked  "A,''  and  the  company  got  those  marked  "Dol." 

The  trial  court  found  as  a  fact  that  for  many  years  prior  to  said  par- 
tition, and  at  that  time,  the  Las  Moras  Creek  had  been  diverted  into  a 
system  of  irigation  ditches  on  its  east  side,  and  running  nearly  parallel 
with  the  creek  through  subdivisions  10,  9,  and  8,  and  its  waters  had  been 
used  for  the  purpose  of  irrigating  such  land  as  was  subject  to  irrigation 
from  the  ditches,  and  also  for  the  purpose  of  watering  the  stock  mn- 
uing  in  the  pastures  inclosed  in  said  subdivisions,  and  that  the  main 
"ditch  divided  upon  subdivision  9  just  north  of  the  Stratton  farm, — one 
branch  running  down  and  across  said  farm,  and  the  other  bearing  to 
the  southeast,  connecting  with  an  artificial  tank  for  the  purpose  of  fill- 
ing such  tank  in  subdivision  9. 

The  court  also  found  that  prior  to  1892  two  ditches  other  than  the 
Above  one  now  in  use  had  been  constructed  and  used  for  the  purpose  of 
irrigating  the  land  now  belonging  to  defendants,  lying  between  the 
ditch  now  in  use  and  the  Las  Moras  Creek,  but  that  in  1892,  when  the 
partition  deed  was  made,  and  for  about  eight  years  prior  thereto,  neither 
of  said  two  ditches  had  been  used ;  that  at  many  places  the  ditch  now  in 
use  is  of  easy  access  for  cattle  to  water,  but  that  defendants  maintain  a 
-wire  fence  parallel  with,  and  about  300  varas  east  of  it,  extending  from 
the  railroad  right  of  way  south,  which  prevents  cattle  from  reaching 
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the  ditch  or  the  creek,  which  fence  was  constructed  before  the  partition, 
and  has  so  remained  ever  since;  that  prior  to  the  partition  the  Dolores 
Land  and  Cattle  Company  had  fenced  that  portion  of  its  land  north  and 
east  of  the  Stratton  land,  thereby  cutting  off  that  portion  of  the  land 
used  for  pasture  purposes,  with  the  tanks  thereon,  from  the  farm  after- 
wards acquired  by  Stratton,  with  the  branch  of  the  ditch  leading 
thereto;  that  there  had  been  no  changes  in  the  fences  since;  that  for  the 
purpose  of  watering  stock  on  said  pasture  lands  (that  is  on  the  lands 
acquired  by  Alexander  as  well  as  those  partitioned  to  the  Dolores  Land 
and  Cattle  Company)  both  the  owners  of  said  pasture  lands  had  con- 
ducted water  through  the  ditches  running  to  said  tanks,  in  order  that 
the  cattle  running  therein  might  have  water. 
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The  partition  deed  has  the  following  provision  relative  to  water 
rights:  ^^AU  water  rights  and  rights  to  use  said  ditches  are  expressly 
understood  to  remain  and  appurtenant  to  the  lands  fronting  on  the  said 
Las  Moras  Creek  or  said  ditches,  and  forever  shall  inure  to  the  owners 
of  the  land  abutting  thereon,  without  diminution,  except  that  arising 
from  the  reasonable  use  of  the  water  by  owners  above,  and  these  rights 
shall  extend  to  and  include  the  right  of  any  owner  to  clean,  keep  open,  and 
repair  said  ditches  on  any  lands  above  him,  her,  or  it  included  within 
the  Dolores  grant/* 

Alexander  in  August,  1893,  sold  the  tract  of  316  acres  marked 
^Stratton"  on  the  plat  to  appellant  by  deed  which  contains  the  following 
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clause:  *^And  it  is  understood  and  agreed  that  this  conveyance  guar- 
antees to  the  said  R.  Stratton  the  same  rights  to  the  water  and  ditches 
on  the  Dolores  grant  that  were  secured  to  me  in  the  deed  of  partition. 
*  *  *  And  it  is  also  understood  that  the  said  R.  P.  Alexander  re- 
serves the  right  to  the  ditches,  and  to  convey  water  across  the  land 
hereby  conveyed  to  other  lands  below  if  so  desired." 

Alexander  in  March,  1896,  conveyed  to  defendants  West  &  Bennett 
the  balance  of  the  lands  he  acquired  in  the  partition;  and  in  December, 
1899,  they  by  purchase  became  the  owners  of  all  the  subdivision  9, — 
also  held  by  lease  all  other  lands  owned  by  the  Dolores^  Land  and  Cattle 
Company  on  the  east  side  of  the  creek. 

The  court  found  also  that  another  artificial  tank  on  subdivision  8, 
southeast  of  the  Stratton  farm,  had  been  enlarged  by  defendants  since 
they  bought  the  land,  and  that  by  running  the  waters  of  the  creek 
through  said  ditches  as  originally  constructed  and  used  were  filling  the 
first  tank  on  No.  9,  and  thence  conducting  the  water  through  ditches  as 
originally  constructed  over  subdivision  9  and  8  into  said  second  tank. 
As  the  decree  perpetuates  the  injunction  as  to  this  second  tank  for  other 
reasons,  and  as  there  are  no  cross-assignments,  we  need  notice  it  no- 
further  in  this  opinion. 

Appellant's  brief  is  founded  in  part  upon  what  he  claims  are  mis- 
takes in  the  court's  findings  of  fact.  Before  proceeding  to  the  law  of  the 
case,  these  matters  of  fact  should  be  settled.  It  appears  to  be  claimed 
that  there  is  no  testimony  upon  which  to  base  the  fact  that  the  lateral 
ditch  going  from  the  main  ditch  in  question  to  the  tanks  was  in  use 
before  and  at  the  time  of  the  partition  for  the  purpose  of  supplying 
water  for  stock  in  the  pasture.  The  testimony  of  Hodges,  Alexander, 
and  Terasas  indicates  that  such  was  the  fact.  There  is  testimony  that 
the  owners  long  prior  to  the  partition  and  at  that  time  had  the  pasture 
fence  so  adjusted  as  to  keep  stock  from  the  ditch  and  creek,  and  to 
supply  water  to  the  pasture  used  this  lateral.  It  is  not  for  us  to  substi* 
tute  our  views  of  the  evidence  resolved  by  the  trial  judge,  where  there  is 
testimony  in  favor  of  his  finding.  There  is  also  testimony  that  the 
ditch  in  question  had  been  to  some  extent  used,  and  was  being  used,  to- 
irrigate  tillable  lands  above  the  Stratton  farm.  And  at  that  time,  and 
for  a  long  time  previous,  all  ditches  leading  from  the  creek  had  ceased 
to  be  used,  except  the  one  in  qu^tion.  Under  these  circimistances  the 
partition  deed  was  made.  It  stipulated  that  each  and  all  of  the  sub- 
divisions to  be  allotted  shall  front  on  the  Las  Moras  Creek,  and  run  to 
back  lines  of  the  grant,  to  give  the  back  lands  access  to  the  creek;  and 
following  this  provision  is  the  clause  defining  future  water  rights. 

The  evidence  is  that  the  lands  apportioned  above  the  Stratton  farm 
are  only  in  small  part  capable  of  irrigation,  and  that  the  rest  of  the 
lands  were  adapted  only  to  grazing  and  stockraising. 

Opinion, — 1.  The  provisions  of  the  partition  contemplated  that  the 
back  lands  should  have  access  to  water,  and  this  could  have  been  with  a 
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view  to  watering  stock  only.  Of  course,  as  appellant  contends,  the 
fences  conld  possibly  have  been,  and  can  now  be,  so  adjusted  that  stock 
could  water  at  the  ditch  or  creek,  and  it  was  and  is  not  absolutely  nec- 
essary for  the  owner  of  the  back  lands  to  conduct  water  to  tanks  in  pas- 
tures for  that  purpose.  The  conditions,  however,  which  existed  at  the 
time  and  before,  are  entitled  to  weight  in  arriving  at  what  was  intended 
and  contemplated  by  Alexander  and  the  Dolores  Land  and  Cattle  Com- 
pany when  they  stipulated  with  reference  to  their  future  water  rights. 
It  can  not  be  denied  that,  being  the  owners,  they  could  agree  as  they 
chose  in  reference  to  this. 

Appellant  insists  that  this  water  clause  has  reference  only  to  ditches 
taken  directly  out  of  the  creek,  below  thte  main  ditch  in  question,  and 
above  Stratton's  tract,  and  as  to  this  main  ditch,  it  was  constructed 
and  intended  exclusively  to  conduct  water  to  appellant's  farm,  and  he  is 
entitled  to  have  it  unmolested  by  anyone  throughout  its  entire  length, — 
the  only  limitation  upon  such  right  being  the  right  of  the  upper  owners 
to  take  water  from  the  creek  by  ditches  below  where  appellant's  ditch 
leaves  the  creek,  and  above  his  farm;  that,  with  this  limitation,  after 
the  water  passes  into  the  ditch  in  question  it  becomes  a  part  and  parcel 
of  his  farm,  just  as  if  it  was  taken  out  of  the  creek  at  his  farm. 

This  contention  we  can  not  sustain  without  doing  violence  to  the 
very  terms  of  the  clause.  It  includes  all  ditches,  and  we  can  not  exclude 
from  its  operation  the  only  ditch  leading  from  the  creek  in  actulll  ex- 
istence and  use  at  that  time.  We  therefore  conclude  that  as  far  as  ap- 
pellees' right  to  the  use  of  the  waters  of  the  ditch  for  purposes  of  irri- 
gating lands  abutting  on  the  ditch  is  concerned,  the  judgment  must  be 
approved. 

2.  The  next  question  is  in  reference  to  the  judgment  allowing  appel- 
lees water  from  this  ditch  to  fill  the  tank.  This,  in  view  of  the  facts  as 
determined  by  the  trial  judge,  we  must  also  sustain.  The  water  clause 
under  consideration  is  broad,  and  does  not  limit  the  use  to  irrigation. 
The  owners  made  this  contract  in  view  of  conditions  then  existing.  The 
pasture  inclosing  the  back  lands  was  then,  and  had  for  a  long  time 
been,  fenced  off  from  the  water,  and  supplied  with  water  by  means  of  the 
lateral  ditch.  Convenience  doubtless  had  dictated  these  conditions,  and 
the  future  use  of  the  water  in  this  manner  was  not  excluded  by  the  par- 
tition agreement,  as  naturally  would  have  been  the  case,  with  these  con- 
ditions before  the  parties,  if  they  had  not  intended  them  to  continue  as 
they  were.  Evidently,  and  as  the  court  appears  to  have  f oimd,  the  fences 
were  constructed  to  separate  the  pasture  land  from  the  irrigable  land, 
including  the  land  afterwards  acquired  by  Stratton. 

In  the  partition,  subdivision  9,  upon  which  was  the  first  tank,  was 
allotted  to  the  Dolores  Land  and  Cattle  Company,  and  No.  8  with  the 
second  tank,  to  Alexander,  both  being  then  in  a  pasture  segregated  from 
the  ditch  by  a  fence,  and  this  lateral  furnishing  water,  or  adapted  to 
furnish  water,  to  both  tanks, — ^the  pasture  containing  no  other  water. 
Vol.  27  civil— 34. 
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It  can  hardly  be  presumed  that  they  contemplated  depriving  their  lands 
of  this  water  supply,  in  view  of  these  circumstances,  without  some  ex- 
pression to  that  effect.  On  the  contrary,  they  must  be  taken  to  have 
meant  by  "ditches*^  the  only  ditches  then  in  use  (the  others  having  long 
before  been  discontinued),  the  main  and  this  lateral  ditch. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


W.  J.  Lytle  v.  Crescent  News  and  Hotel  Company. 

Decided  January  22,  1902. 

1.— Master  and  Servant— Assault  by  Servant— Scope  of  Emplosnnent— Master's 
Liability. 
The  master  ran  a  lunch  counter  with  an  agent  in  charge,  and  plaintiff,  hav- 
ing taken  lunch  there,  paid  for  it,  but  was  compelled  by  the  starting  of  his 
train  to  leave  before  receiving  back  certain  change  due  him.  Some  days  later 
plaintiff,  after  again  eating  at  the  lunch  stand  and  paying  for  his  lunch,  de- 
manded the  change  theretofore  due  him,  and  the  agent  claiming  that  the  change 
had  already  been  returned,  plaintiff  charged  him  with  taking  the  money,  and 
the  agent,  with  an  oath,  started  to  get  over  the  counter.  Plaintiff  went  out, 
and  when  just  outside  the  door  applied  an  insulting  epithet  to  the  agent,  who 
then  got  a  pistol  and  ran  after  plamtiff  and  shot  him  as  he  was  getting  on  the 
train.  Held,  that  the  master  was  not  liable  for  the  injury,  as  the  assault  waa 
not  within  the  scope  of  the  agent's  employment  and  duty. 

9.— Case  Distinguished. 

Railway  v.  LaPrelle,  ante,  page  496,  distinguished. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Samuel  Belden,  Jr.,  and  M.  W .  Davis,  for  appellani 

Newton  &  Ward,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  for  damages  instituted  by 
appellant  against  appellee,  alleged  to  have  arisen  from  the  acts  of  an 
agent  of  appellee  in  charge  of  a  certain  lunch  coimter  in  Schulenburg, 
Texas.  After  hearing  the  evidence  introduced  by  appellant  the  court 
instructed  a  verdict  for  appellee. 

The  grounds  of  recovery  stated  in  the  petition  were  that  D.  E. 
Rhodes,  the  servant  of  appellee,  whilst  acting  within  the  scope  of  his 
employment,  had  negligently  shot  appellant,  and  that  the  character  and 
disposition  of  said  Rhodes  was  so  vicious  and  dangerous  as  to  render  it 
dangerous  for  appellant  to  pursue  his  business  in  Schulenburg. 

The  testimony  established  that  appellant  was  a  railway  postal  clerk, 
running  between  San  Antonio  and  Houston,  and  sometime  in  June, 
1900,  when  the  train  reached  Schulenburg,  he  went  to  a  lunch  counter 
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conducted  by  D.  E.  Ehodes  for  appellee,  to  get  something  to  eat. 
Ehodes  handed  him  a  piece  of  pie  and  appellant  gave  him  60  cents,  out 
of  which  to  get  the  5  cents  for  the  pie.  Just  as  appellant  got  the  pie,  the 
train  bell  rang,  and  he  ran  to  catch  the  train  without  getting  his  change. 
The  next  day  appellant  was  going  west  from  Houston,  and  took  his  din- 
ner in  the  dining  room  adjoining  the  lunch  stand,  and,  after  eating, 
went  to  the  lunch  stand  and  asked  Rhodes  for  the  change  he  had  left, 
and  Rhodes  said  that  appellant  had  gotten  his  change.  Several  days  af- 
terwards appellant  went  to  the  lunch  stand,  and  after  eating,  again  de- 
manded the  forty-five  cents  he  had  left.  After  talking  for  awhile,  ap- 
pellant charged  Rhodes  with  taking  the  money,  and  Rhodes,  with  an 
oath,  told  him  he  would  **fix  him,^'  and  started  to  get  over  the  counter. 
Appellant  started  out  and  when  just  outside  the  door  applied  a  very 
opprobrious  and  insulting  epithet  to  Rhodes,  who  then  got  a  pistol  and 
ran  after  appellant,  and,  as  he  was  getting  on  the  train,  shot  him  in  the 
leg.  There  was  no  testimony  tending  to  show  that  Rhodes  was  of  a 
violent  or  dangerous  disposition,  except  that  he  shot  appellant  after  he 
had  charged  him  with  theft  and  applied  to  him  a  vile  epithet  that  al- 
ways provokes  intense  resentment  in  this  section  of  the  country,  and  had 
invited  him  out  to  fight.  It  will  be  noted  that  the  diflBculty  occurred 
several  days  after  appellant  lost  his  money,  and  after  appellant  had 
been  waited  on  and  had  paid  for  his  lunch.  Rhodes  at  the  time  was  not 
engaged  in  any  service  for  his  master,  and  the  quarrel  arose  over  a  mat- 
ter in  which  appellee  did  not  have  the  least  interest,  or  with  which  it 
was  at  all  connected.  Rhodes  was  not  acting  in  furtherance  of  the  mas- 
ter's business,  or  for  the  accomplishment  of  the  object  for  which  he  was 
employed.  He  was  resenting  insults  heaped  on  him  by  appellant;  and 
while  the  remote  cause  of  the  difficulty  was  a  matter  connected  with  the 
business  of  appellee,  it  was  too  remote  to  connect  appellee  with  it. 
*nj^en  a  recovery  is  sought  of  the  master  for  an  injury  inflicted  by  his 
servant,  the  plaintiff  must  show  that  the  servant  did  the  wrong  while 
acting  within  the  scope  of  his  employment."  Railway  v.  Anderson,  83 
Texas,  516 ;  Railway  v.  Cooper,  88  Texas,  607. 
There  is  no  error  in  the  judgment,  and  it  is  aflBrmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  contended  by  appellant  that  the  servant  of  appellee  was  acting 
within  the  scope  of  his  employment  when  he  shot  appellant.  The  gen- 
eral and  inflexible  rule  controlling  in  all  such  cases  as  the  present  is, 
as  stated  in  Wood  on  Master  and  Servant,  section  279,  that  for  all  acts 
done  by  the  servant  under  the  express  orders  or  direction  of  the  master, 
as  well  as  for  all  acts  done  in  the  execution  of  his  master^s  business, 
within  the  scope  of  his  employment,  the  master  is  responsible,  but  when 
the  act  is  not  within  the  scope  of  his  employment,  or  in  obedience  to 
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the  master^s  orders,  it  is  the  act  of  the  servant,  and  not  the  master,  and 
the  servant  alone  is  responsible  therefor. 

If  the  foregoing  rule  is  applied  to  the  facts  in  this  case  it  is  clear  ap- 
pellee can  not  be  held  liable.  It  is  not  contended  that  Ehodes  was  acting 
under  express  orders  of  appellee  when  he  shot  appellant,  and  he  was 
forwarding  no  part  of  his  master's  business  when  he  fired  the  shoi  He 
had  collected  the  amount  due  for  the  food  furnished  appellant,  and  was 
not  therefore  engaged  in  collecting  for  the  master.  He  was  not  protect- 
ing the  property  of  the  master,  for  no  attack  was  being  made.  The  diflS- 
culty  arose  from  insults  heaped  upon  the  servant,  with  which  the  mas- 
ter could  have  no  possible  concern.  No  stretch  of  the  doctrine  that  mas- 
ters are  liable  for  the  torts  of  servants  when  committed  within  the  scope 
of  their  employment  can  make  it  cover  such  a  case  as  this.  Candiff  v. 
Railway,  (La.),  7  So.  Rep.,  601;  Turley  v.  Railway  (N.  H.),  47  Atl. 
Rep.,  261. 

In  the  last  named  case  the  appellant  was  shot  by  a  servant  of  appellee 
employed  to  clean  and  care  for  the  lamps  in  the  freight  yard.  Appel- 
lant was  trespassing  on  the  yard  and  was  fired  upon  and  wounded  by  the 
servant,  and  it  was  said  by  the  court :  "As  there  was  no  evidence  tend- 
ing to  show  that  the  shooting  of  the  plaintiff  by  Saxton  resulted  from 
any  fault  of  the  defendants,  was  directed  by  them  or  done  by  their  au- 
thority, or  was  any  part  of  Saxton's  work  of  cleaning  and  caring  for  the 
lamps  in  the  yard,  and  for  which  he  was  employed,  and  which  was  the 
sole  capacity  in  which  he  represented  the  defendants,  it  can  not  be  found 
that  the  act  of  Saxton  complained  of,  whether  wiUful  on  negligent,  was 
the  defendant's  act,  or  within  the  scope  of  Saxton's  employment  by 
them.'' 

The  case  of  Railway  v.  La  Prelle,  ante,  p.  496,  decided  by  the  Court  of 
Civil  Appeals  of  the  Third  District,  is  cited  as  being  in  conflict  with  the 
opinion  herein  expressed,  but  we  are  of  the  opinion  that  the  cases  are 
not  at  all  similar.  In  that  case  a  conductor  made  an  assault  on  a  pas- 
senger while  on  a  train.  In  such  cases  it  is  held,  by  the  weight  of  au- 
thority, that  it  is  not  merely  a  question  of  negligence,  nor  is  ,it  strictly  a 
question  depending  upon  the  scope  of  the  servant's  particular  employ- 
ment, but  is  a  question  of  the  absolute  duty  of  a  railroad  company  to 
its  passengers  as  long  as  the  relation  subsists,  and  a  breach  of  that  duty 
on  its  part  whether  caused  by  the  willful  act  of  an  employe  or  not.  As 
said  by  Elliott,  in  his  work  on  railroads,  section  1638:  "A  carrier  is 
boimd  to  discharge  the  implied  duty,  arising  out  of  its  contract  and  im- 
posed by  law,  that  its  passengers  shall  be  protected  from  injury  by  its 
servants,  and  shall  not  be  willfully  insulted  and  harmed  by  them,  and  if 
it  commits  the  discharge  of  this  duty  to  an  employe  it  may  well  be  held 
to  do  so  at  its  peril,  notwithstanding  the  exercise  of  care  on  its  part  in 
selecting  its  servants." 

It  is  doubtless  true  that  the  words  of  provocation  used  by  appellant 
did  not  justify  the  assault  by  Rhodes,  but  he  was  performing  no  service 
for  appellee  when  he  committed  the  assault,  his  action  was  without  the 
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sanction  of  the  master,  and  it  was  done  at  a  time  and  place  when  appel- 
lee owed  no  duiy  whatever  to  appellant,  and  it  is  in  nowise  responsible 
for  any  damages  arising  from  such  assault.  Howe  v.  Newmarch,  94 
Mass.,  49. 

As  said  in  the  case  last  cited :  ^^And  in  an  action  of  tort,  in  the  na- 
ture of  an  action  on  the  case,  the  master  is  not  responsible  if  the  wrong 
done  by  the  servant  is  done  without  his  authority,  and  not  for  the  pur- 
pose of  executing  his  orders  or  doing  his  work.  So  that  if  the  servant, 
wholly  for  a  purpose  of  his  own,  disregarding  the  object  for  which  he  is 
employed,  and  not  intending  by  his  act  to  execute  it,  does  an  injury  to 
another  not  within  the  scope  of  his  employment,  the  master  is  not 
liable." 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


San  Antonio  &  Aransas  Pass  Railway  Company  v. 
Sam  Connell. 

Decided  December  18,  1901. 

1.— Negligee— Violation  of  Employer's  Rule— Question  for  Jury. 

In  an  action  of  damages  for  negligent  personal  injury  by  an  employe  against 
a  railway  company,  it  is  not  error  for  the  court  to  refuse  to  instruct  that  a 
violation  by  plaintiff  of  a  rule  of  the  company  was  negligence  per  se,  and  to 
submit  it  to  the  jury  to  determine  whether  or  not  such  violation  was  n^ligence. 

S.— Same— Negligence  Per  Se— Rule  Stated. 

In  order  that  an  act  shall  be  deemed  negligent  per  se,  it  must  have  been 
done  contrary  to  a  statutoiy  duty,  or  it  must  appear  so  opposed  to  the  dictates 
of  common  prudence  that  it  can  be  said  without  hesitation  or  doubt  that  no 
careful  person  would  have  committed  it. 

8.— Damages— Remittitur. 

The  trial  court  has  authority  to  require  a  remittitur  in  cases  where  it  deems 
the  verdict  for  damages  in  a  personal  injury  case  to  be  excessive  in  amount. 

4. — Same — ^Excessive  Verdict. 

A  verdict  for  $18,000  for  the  loss  of  the  use  of  a  leg  by  a  railroad  engineer, 
earning  from  $135  to  $150  per  month,  and  41  years  old,  is  held  excessive,  and  a 
remittitur  of  $2000  is  required. 

Appeal  from  Bexar.    Tried  below  before  Hon.  J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

Carter  &  Lewis,  for  appellee. 

PLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
damages  accruing  by  the  negligence  of  appellant  in  failing  to  send  a 
flagman  from  a  certain  train  standing  on  the  track  at  a  water  station 
at  Buckner's  creek^  and  warn  appellee  by  signals  so  as  to  prevent  the 
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collision  between  the  engine  on  which  appellee  was  engineer  and  the 
rear  end  of  *the  standing  train.  The  trial  resulted  in  a  verdict  for  $22,- 
000,  of  which  $4000,  in  obedience  to  a  requirement  of  thecotirt,.wa8  re- 
mitted by  appellee,  and  judgment  was  accordingly  entered  for  $18,000. 

We  conclude  that  the  jury  was  justified  by  the  facts  in  finding  that 
the  injury  occurred  through  the  negligence  of  appellants  employes,  in 
not  properly  warning  the  approaching  train  on  which  appellee  was  en- 
gineer, that  another  train  was  standing  on  the  track,  and  that  appellee 
was  not  guilty  of  contributory  negligence.  The  facts  are  more  fully 
set  forth  in  connection  with  the  consideration  of  assignments  of  error 
questioning  their  sufiBciency. 

The  first,  second,  and  thiW  assignments  complain  of  the  charge  of 
the  court,  because  it  permitted  the  jury  to  find  whether  a  violation  of 
rules  was  negligence,  the  contention  being  that  the  court  should  have 
instructed  the  jury  that  a  failure  to  obey  rules  promulgated  by  the  rail- 
road company  was  negligence  per  se.  The  instructions  complained  of 
are  as  follows : 

"(2)  You  are  further  charged  that  if  you  find  from  the  testimony 
that  the  train  which  was  standing  at  Buckner  Creek  sent  out  a  flagman, 
and  that  such  flagman  signaled  the  train  on  which  plaintiff  was  engineer 
in  time  for  the  plaintiff  to  have  stopped  the  train  on  which  he  was 
engineer  and  prevented  the  collision,  and  that  the  plaintiff  failed  to 
discover  such  signal,  if  any,  or  failed  to  obey  it,  if  he  did  discover  it, 
and  that  such  failure  on  the  plaintiff's  part  was  negligence,  then  the 
plaintiff  can  not  recover. 

"(3)  You  are  further  charged  that  if  you  find  from  the  testimony 
that  it  was  plaintiff's  duty  to  approach  the  standpipe  at  Buckner  Creek 
with  his  train  under  full  control,  and  you  further  find  that  he  failed  to 
have  his  said  train  under  full  control  in  approaching  said  Buckner 
Creek,  and  that  such  failure  was  negligence,  and  that  such  negligence 
contributed  to  the  collision,  then  the  plaintiff  can  not  recover  and  you 
must  so  find. 

"(3%)  You  are  further  charged  that  if  you  find  from  the  testimony 
that  defendant  company  had,  at  the  time  and  prior  to  the  departure  of 
plaintiff  from  Yoakum,  a  notice  posted  in  the  bulletin  book  in  its  office 
at  Yoakum,  or  on  the  clip  in  the  yard  of  said  company  at  said  place, 
directing  all  engine  men  to  protect  their  trains  at  the  Buckner  Creek 
water  tank  or  standpipe,  and  you  further  find  that  it  was  plaintifPs 
duty  to  examifie  said  bulletin  book  and  clip,  before  leaving  with  his 
train,  and  you  further  find  that  plaintiff  failed  to  observe  said  notice 
so  posted,  if  you  find  it  was  so  posted,  and  that  such  failure,  if  'any, 
was  negligence,  and  that  such  negligence,  if  any,  either  caused  or  con- 
tributed to  his  injury,  then  plaintiff  can  not  recover  and  you  must  so 
find.  The  burden  of  proof  is  upon  plaintiff  to  establish  his  case  by  a 
preponderance  of  the  testimony." 

None  of  the  cases  cited  by  appellant  sustains  its  contention,  and  we 
have  not  seen  any  case  in  which  it  was  held  that  a  court  would  be  justi- 
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fied  in  telling  a  jury  that  the  infraction  of  a  rule  formulated  by  the 
master  was  negligence  per  se  in  the  servant^  and  on  the  other  hand  the 
converse  of  the  proposition  has  been^  time  and  again^  held  by  the  courts 
of  Texas. 

In  the  leading  case  of  Railway  v.  Murphy,  46  Texas,  357,  it  is  held 
that  except  in  cases  where  the  entire  facts  show  negligence,  or  where  a 
statute  declares  certain  acts  negligence,  it  is  error  for  a  court  to  instruct  a 
jury  that  a  given  state  of  facts  constitutes  negligence.  While  not  giv- 
ing unqualified  approval  to  all  that  was  said  in  the  Murphy  opinion, 
it  was  said  in  Railway  v.  Hill,  71  Texas,  451 :  "We  have  been  cited 
to  no  case  where  it  had. been  held  competent  for  the  court  to  charge 
upon  any  combination  of  facts  as  constituting  negligence,  save  when 
so  declared  by  law.'^ 

In  the  case  of  Railway  v.  Gasscamp,  69  Texas,  545,  it  was  said: 
'* According  to  the  rule  in  this  court,  in  order  that  an  act  shall  be 
deemed  negligent  per  se,  it  must  have  been  done  contrary  to  a  statutory 
duty,  or  it  must  appear  so  opposed  to  the  dictates  of  common  prudence 
that  we  can  say,  without  hesitation  or  doubt,  that  no  careful  person 
would  have  committed  it.^'  This  has  been  reiterated  in  many  cases. 
Railway  v.  Lee,  70  Texas,  496;  Campbell  v.  Trimble,  75  Texas,  270; 
Railway  v»  Anderson,  76  Texas,  244;  CaUioun  v.  Railway,  84  Texas, 
226;  Garteiser  v.  Railway,  2  Texas  Civ.  App.,  230;  Railway  v.  Long, 
4  Texas  Civ.  App.,  497. 

Speaking  of  the  identical  proposition  contended  for  in  this  case,  it 
was  said  in  Railway  v.  Thompson,  2  Texas  Civil  Appeals,  170 :  '^This 
would  have  been  in  contravention  of  the  rule  forbidding  the  trial  court 
to  say,  in  the  absence  of  statutory  declaration,  that  any  particular  act 
or  omission  constitutes  negligence.'^ 

In  the  case  of  Railway  v.  Sweeney,  36  Southwestern  Reporter,  800, 
this  court  said:  "It  is  also  contended  that  the  charge  should  not  have 
left  to  the  jury  whether  or  not  the  violation  of  the  rules  by  the  engineer 
was  negligence,  and  practically  that  the  court  should  have  instructed 
the  jury  that  such  an  act  was  in  itself  negligence.  *  »  *  We  can 
not  give  a  rule  the  force  of  a  statute  in  this  respect.  It  would  place  it 
within  the  power  of  a  master  to  make  that  negligence,  which  may  not 
be  negligence  at  all,  by  means  of  rules.'' 

In  the  case  of  Railway  v.  Adams,  58  Southwestern  Reporter,  831,  the 
Supreme  Court  of  Texas  said :  "The  plaintiff  in  error  presents,  in  dif- 
ferent forms,  the  proposition  that  a  servant  who,  in  discharging  his 
duties,  disobeys  the  regulations  of  his  master,  is  guilty  of  negligence  per 
se,  and  if  injured,  and  the  act  which  violates  such  rules  contributes  to 
the  injury,  no  recovery  can  be  had.  This  rule  would  give  to  regulations 
of  the  master  the  force  of  statutory  enactments.  We  do  not  understand 
the  law  to  be  consistent  with  that  contention." 

A  violation  of  a  rule  of  the  master  by  the  servant  is  a  circumstance 
which,  taken  in  connection  with  the  other  circumstances  of  the  case, 
might,  when  the  facts,  taken  together,  lead  irresistibly  to  the  conclu- 
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sion  that  the  servant  had  been  injured  through  his  own  negligence^  jus- 
tify a  court  in  taking  the  case  from  a  jury,  but  the  violation  of  a  rule 
does  not  justify  a  court  in  instructing  a  jury  that  such  violation  is  neg- 
ligence per  se.  The  rules  of  railway  companies  have  never  been  put 
upon  a  parity  with  the  laws  of  the  State,  and  no  court  has  ever  so  de- 
•clared.  We  do  not  understand  that  such  a  proposition  is  countenanced 
in  Railway  v.  Gormley,  91  Texas,  393,  nor  in  Railway  v.  Brown,  63 
Southwestern  Reporter,  305. 

We  have  discussed  this  question  at  length,  not  because  it  is  an  open 
one,  but  for  the  reason  that  it  is  so  earnestly  insisted,  in  the  brief  of 
appellant,  that  the  court  should  have  declared  the  infraction  of  a  rule 
by  an  employe  negligence  in  itself. 

The  facts  disclosed  that  on  the  morning  of  April  22,  1900,  about  5 :45 
o'clock,  a  freight  train,  upon  which  appellee  was  engineer,  ran  into  the 
rear  end  of  another  freight  train  standing  on  the  track  at  a  place  known 
as  "Buckner  Creek  standpipe,"  and  appellee  in  jumping  from  the  en- 
gine, to  save  himself,  had  his  leg  broken  below  the  knee,  and  the  knee 
so  injured  that  it  is  permanently  stiflf.  The  trainmen  on  the  train  in 
front  failed  to  have  a  flagman  out  in  the  proper  place  to  warn  approach- 
ing trains  that  the  train  was  standing  on  the  track.  Appellee  swore 
that  he  had  no  notice  that  he  had  to  run  slow  at  Buckner  Creek  stand- 
pipe,  not  having  seen  any  bulletin  to  that  effect.  The  standpipe  at 
Buckner  Creek  was  a  temporary  one.  Appellant  introduced  in  evidence 
a  rule  to  the  effect  that  ^^regular  freight  trains  and  extra  trains  of  all 
kinds  must  carefully  approach  and  pass  with  train  under  full  control 
water  tanks  and  stations  protected  by  yard  limit  boards.  The  respon- 
sibility for  accidents  at  such  points  will  rest  with  the  following  freight 
or  extra  trains."  This  rule  was  shown  to  contemplate  regular  and  per- 
manent water  tanks,  and  not  those  temporarily  established,  but  those 
are  provided  for  by  bulletins  which  appellee  looked  for  in  the  customary 
place  and  did  not  find. 

The  findings  of  fact  dispose  of  the  fourth  assignment  of  error. 

The  court  had  the  authority  to  require  the  remittitur  of  $4000.  Rail- 
way V.  Johnson,  58  S.  W.  Rep.,  624. 

The  facts  established  that  one  of  the  legs  of  appellant  was  injured 
80  that  it  is,  and  perhaps  will  remain,  practically  useless,  and  he  is 
doubtless  in  no  better  condition  than  if  his  leg  had  been  amputated  just 
above  the  knee.  It  may  therefore  be  classed  with  those  cases  in  which 
the  injured  person  has  lost  a  leg,  and  an  investigation  of  such  cases 
fails  to  disclose  one  in  which  a  verdict  for  an  amount  as  large  as  this 
has  been  sustained.  In  the  case  of  Cooper,  2  Texas  Civil  Appeals,  43, 
the  plaintiff  lost  a  leg  below  the  knee  and  the  verdict  was  for  $15,000. 
He  was  46  years  old  and  was  earning  from  $1500  to  $2000  yearly.  In 
the  Hines  case,  50  Southwestern  Reporter,  624,  the  verdict  was  for 
$18,000,  and  it  was  sustained  by  this  court.  He  lost  a  leg  below  the 
knee  and  the  remaining  foot  was  permanently  damaged.  In  the  case 
of  Railway  v.  Bernard,  57  Southwestern  Reporter,  686,  plaintiff  had 
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lost  a  leg  above  the  knee^  and  a  remittitur  was  required,  reducing  the 
judgment  to  $16,000.  Bernard  was  24  years  old  and  was  earning  on  an 
average  of  about  $90  a  month.  Appellee  was  41  years  old  when  injured, 
and  was  earning  from  $135  to  $150  a  month.  The  physical  suffering 
seems  to  have  been  about  the  same. 

In  the  light  of  precedents  this  court  concludes  that  $16,000  will  com- 
pensate appellee  for  his  injuries,  and  if  a  remittitur  of  $2000  is  en- 
tered in  ten  days  the  judgment  will  be  affirmed,  otherwise  it  will  be 
reversed  and  the  cause  remanded. 

Affirmed  upon  remittitur. 

Writ  of  error  refused. 


Maby  Hodges  v.  Josephine  Hodges. 

Decided  December  11,  1001. 

1.— Frmudttlent  Conveyance— Husband  and  Wife. 

Wbere  defendant,  understanding  that  she  was  lawfully  married  to  her  sup- 
posed husband,  was  induced  to  convey  to  him,  without  consideration,  one-half 
her  lot  on  which  they  resided  as  husband  and  wife,  and  the  husband  was  at  that 
time  married  to  plaintiff,  and  afterwards  conveyed  such  one-half  of  the  lot  to 
plaintiff,  without  consideration,  the  court  was  justified  in  finding  that  the  hus- 
band compelled  defendant  to  execute  the  conveyance  to  him  by  fraud,  threats, 
and  intimidation,  and  because  she  thought  he  was  her  husband. 

-2.— Same— Li^pitationa— Fraud— <Uuice]lati(m  of  Deed. 

Limitations  did  not  begin  to  run  against  defendant's  right  to  have  her  deed 
to  the  husband  canceled  untU  she  discovered  the  fraud  he  had  practiced  on  her 
in  pretending  to  be  a  single  man  at  the  time  of  their  marriage. 

3.— Same — ^Finding  of  Fact. 

See  evidence  held  to  warrant  a  finding  that  none  of  the  husband's  money 
^ent  to  pay  for  improvements  placed  on  the  land  conveyed  to  him  by  defendant. 

Error  from  Bexar.    Tried  below  before  Hon.  S.  J.  Brooks, 

James  Raley,  for  plaintiff  in  error. 

Thomas  0.  Murphy,  for  defendant  in  error. 

JAMES^  Chief  Justice. — ^The  only  statement  of  the  evidence  is  in 
the  conclusions  of  fact  filed  by  the  trial  court. 

The  material  facts  are  that  Lyman  Hodges  married  appellee,  Jose- 
phine, in  San  Antonio  in  .1885.  He  fraudulently  represented  himself 
^&  a  single  man,  but  had  a  wife  in  Michigan  (appellant)  whom  he  had 
deserted.  Appellee  did  not  know  of  this  fact  until  after  his  death  in 
1899. 

The  suit  is  by  appellant  for  the  south  half  of  lot  4,  block  5,  on 
l^^orth  Pecos  street,  in  San  Antonio.  The  lot  4  was  bought  with  Jose- 
phine's money.  On  July  29,  1885,  she  and  Lyman  Hodges,  as  man  and 
wife,  executed  to  Juan  Barrera  a  deed  to  the  undivided  half  of  paid  lot. 
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with  the  understanding  that  he  would  deed  it  at  once  to  Hodges,  which 
was  done  on  the  same  day.  There  was  no  (consideration  for  either  deed, 
and  the  court  says  in  its  findings  that  "Hodges  by  fraud,  threats,  and 
intimidation,  and  because  she  thought  hie  was  her  husband,  compelled 
her  to  join  him  in  executing  the  deed/' 

On  August  18th,  same  year,  they  as  man  and  wife  entered  into  a  con- 
tract with  a  building  and  loan  association  by  which  a  house  was  erected 
on  the  north  half  of  said  lot,  they  obligating  themselves  to  pay  $1000 
therefor,  with  12  per  cent  interest,  in  monthly  payments  of  $8.78,  giv- 
ing a  lien  on  the  lot.  On  July  21,  1891,  they  executed  a  deed  of  parti- 
tion, by  which  she  conveyed  to  him  the  south  half  of  the  lot,  with  house 
thereon,  and  he  conveyed  to  her  the  north  half  with  the  house.  With 
respect  to  this  deed  the  court  made  the  same  finding  as  to  fraud,  threats, 
etc.  This  partition  deed  is  set  forth  in  extenso.  It  recites  tiiat  they 
were  desirous  of  partitioning  their  property  so  that  each  might  there- 
after manage,  control,  and  dispose  of  his  or  her  part  without  the  ap- 
proval of  the  other;  and  he  releases  and  relinquishes  to  her,  the  north 
half  with  improvements,  and  she  in  consideration  of  the  assumption  by 
Lyman  S.  Hodges,  her  husband,  of  the  payment  of  twenty-eight  notes 
held  by  said  association,  secured  by  a  lien  on  the  lot,  released  and  re- 
linquished to  him  the  south  half  with  improvements.  It  was  a  further 
agreement,  expressed  in  the  instrument,  that  the  rents  derived  from 
the  place  on  the  north  half  of  the  property  were  "to  be  applied  as  usual 
until  the  indebtedness  hereinbefore  referred  to  has  been  cai^celed.'* 

The  north  half  was  rented  continuously  for  $15  a  month  until  the 
death  of  Hodges,  in  1897.  He  paid  oflf  the  notes  to  the  association. 
Besides  these  rents,  he  received  $14  a  month  pension  and  at  one  time 
got  $800  for  back  pay  or  bounty.  The  court  did  not  in  terms  find  that 
the  notes  were  paid  out  of  the  rents  of  the  north  half  of  the  property, 
nor  how  they  were  paid.  It  found  that  it  was  not  proved  that  any  of 
his  money  was  invested  in  the  place. 

Plaintiff,  in  January,  1889,  obtained  a  divorce  from  Hodges  in  the 
courts  of  Michigan.  On  December  11,  1897,  he  conveyed  the  south  half 
of  the  lot  to  plaintiff,  without  consideration,  reserving  to  himself  for 
like  the  use  thereof.  He  died  in  1899  on  the  south  half  of  the  lot  where 
he  was  living  with  defendant,  as  her  husband  up  to  that  time. 

The  first  assignment  is  that  "the  court  erred  in  canceling  the  deeds 
introduced,  because  it  was  proven  that  the  right  to  have  them  canceled 
for  fraud  and  duress  was  barred  by  limitation.'* 

Appellant's  idea  is  that,  if  duress  was  used  in  obtaining  the  deeds,, 
this  was  something  which  she  must  have  known  at  the  time  they  were 
made,  and  even  if  she  had  been  his  wife,  her  right  to  cancel  them  upon 
that  ground  was  barred.  The  findings  of  the  trial  court  we  must  accept 
as  fully  proved,  not  knowing  the  testimony  from  which  they  were  de- 
rived. The  finding  is  that  both  deeds  respectiv<;ly  were  procured  *T}y 
fraud,  threats,  and  intimidation,  and  because  she  thought  he  was  her 
husband.'*    What  the  particular  fraud  was  to  which  the  court  had  ref- 
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erence  is  not  specified,  but,  as  the  findings  speak  of  fraud  in  Hodges' 
representing  himself  as  unmarried,  when  he  married  defendant,  and  as 
to  her  not  discovering  this  fraud  until  after  his  death,  we  take  it  that 
the  finding  referred  to  the  continuing  deception,  which  kept  her  in  the 
belief  that  they  were  lawfully  married.  The  finding  we  construe  to 
mean  that  this  fraud  entered  into  and  induced  the  execution  of  the  in* 
struments,  and  was  at  the  bottom  of  the  transactions. 

Mr.  Bigelow  in  his  work  on  Fraud,  volume  1,  page  554,  states  the  rule 
in  this  connection:  *ln  case  the  marriage  in  question  was  absolutely 
void, — ^as  where  one  of  the  parties  was  lawfully  married  at  the  time, — 
an  action  for  damages  for  fraudulent  misrepresentations,  successfully 
made  for  the  purpose  of  effecting  the  marriage,  is  maintainable ;  and  all 
contracts  effected  under  the  same  influence,  so  far  as  the  rights  of  inno- 
cent third  persons  have  not  intervened,  could  no  doubt  be  set  aside  in 
favor  of  the  injured'  party.  And  where  a  devise  or  legacy  has  been 
given  to  one  as  husband  or  wife  of  the  testator,  who  was  not  such,  under 
downright  deception  in  regard  to  the  relation  of  the  parties,  the  gift 
will  be  invalid;  though  it  would,  perhaps,  be  otherwise  if  the  gift  was 
made  from  other  motives  than  those  furnished  by  the  supposed  marriage 
relation  and  independently  of  that,  as  clearly  it  would  if  there  was  no 
fraud  on  the  part  of  the  devisee  or  legatee.'' 

The  statute  of  limitations  did  not  begin  to  run  against  her  until  she 
discovered  this  fraud.  This  disposes  of  the  first  and  second  assign- 
ments. 

As  to  the  third  assignment,  we  say  that  the  findings  tend  to  show  that 
the  building  and  loan  association  was  paid  out  of  the  rents  of  the  north 
half  of  the  property.  The  entire  lot  was  the  individual  property  of 
defendant.  The  deed  of  partition  itself  indicates  by  its  recitals  that 
there  were  then  only  twenty-eight  of  the  notes  remaining,  that  these 
rents  had  been  used  to  pay  the  notes,  and  that  thereafter  they  were  to  be 
so  applied.  This  north  half  of  the  lot  was  defendant's  property,  in- 
cluding the  improvements,  subject,  however,  in  equity,  to  whatever 
claim  there  was  for  money  of  Hodges  that  may  have  been  invested  in  the 
improvements.  The  strong  inference  from  what  is  found  in  the  court's 
statement  is  that  the  house  was  paid  for  by  its  own  revenues,  and  that 
none  of  Hodges'  money  went  into  it. 

What  has  been  said  disposes  of  all  the  other  assignments. 

Affirmed. 

Writ  of  error  refused. 
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A.  J.  LiNDSEY  BT  AL.  V.  StATE  OP  TeXAS  BT  AL. 

Decided  December  11,  1901. 

:l.— Venae— Fraud— Transfer  of  Judgment. 

Where  the  action  iB  to  set  aside  a  fraudulent  transfer  of  a  judgment  it  may 
he  brought  in  the  county  where  such  transfer  was  obtained,  though  the  defend- 
ants reside  in  another  county,  since  the  seventh  exception  in  the  article  of  the 
statute  regulating  the  venue  of  suits  permits  suit  for  a  fraudulent  act  to  be 
•brought  in  the  county  where  the  act  was  committed.    Be  v.  Stats.,  art.  1194. 

:9.— Same— Juiiadiction— Collateral  Attack.  ^ 

Where  a  county  commissioners  court  has  made  a  fraudulent  transfer  of  a 
judgment  on  a  bail  bond  to  the  sureties  thereon,  an  action  to  set  aside  such 
transfer  is  properly  brought  in  the  district  court,  and  is  not  a  collateral  attack 
on  the  judgment  of  a  court  of  competent  jurisdiction. 

.3.— Constitutional  Law— Release  of  Debt  to  County. 

The  provision  of  the  (institution  denying  to  the  Legislature  the  power  to 

.authorize  the  release  of  any  indebtedness  due  to  the  State  or  a  county  renders 
void  the  action  of  a  county  commissioners  court  transferring  a  judgment  on  a 
forfeited  bail  bond  to  an  agent  of  the  judgment  debtors,  for  their  benefit,  and 
for  less  than  the  amount  of  the  judgment. 

•4. — Sale  of  Judgment  by  County— Statute  Construed. 

The  article  of  the  statute  authorizing  the  commissioners  court  to  sell  a 
judgment  belonging  to  the  county,  where  the  judgment  debtors  are  insolvent, 
does  not  authorize  the  sale  of  a  judgment  at  a  discount  where  the  judgment 
debtors  are  solvent  and  the  sale  is  to  one  who  is  acting  as  their  agent  and  for 
their  benefit.    Rev.  Stats.,  art.  845. 

>A. — ^Misjoinder — ^Harmless  Error. 

Where  a  person  is  improperly  joined  as  a  defendant,  such  action  is  not 
prejudicial  to  the  other  defendants  where  all  the  costs  incurred  thereby  are 
taxed  against  him  and  he  files  no  pleadings  and  introduces  no  witnesses. 

€.— Abstract  of  Judgment— Indezing— Certificate  of  Clerk. 

The  indexing  of  an  abstract  of  a  judgment  can  not  be  proved  by  a  oertifi- 
^'cate  of  the  county  clerk  to  the  effect  that  at  a  certain  time  he  had  indexed  it, 
3A  such  a  certificate  is  not  a  copy  of  the  record  certified  to  by  him. 

7.— Assignment  of  Error— Bill  of  Exceptions. 

An  assignment  of  error  to  the  exclusion  of  evidence  will  not  be  entertained 
where  the  bill  of  exceptions  does  not  indicate  the  ground  on  which  the  evidence 
was  excluded. 

Appeal  from  Edwards.    Tried  below  before  Hon.  J.  M.  Qoggin. 

Walter  Anderson  and  John  C,  Townes,  for  appellants. 

J.  R.  Sanford  and  Ball  &  Fuller,  for  appellees. 

FLY,  Associate  Justice. — ^This  suit  was  instituted  by  the  State  of 
'Texas,  through  her  district  attorney,  J.  R.  Sanford,  and  Edwards  County, 
against  A.  J.  Lindsey,  T.  D.  Lindsey,  J.  J.  Jones,  T.  M.  Payne,  Martin 
Moran,  and  W.  D.  Walker,  to  set  aside  tiie  transfer  made  by  the  Com- 
missioners Court  of  said  county  of  a  certain  judgment  in  favor  of  the 
State  of  Texas  against  Dick  Lindsey  as  principal  and  all  of  the  above 
named  defendants  as  sureties  except  Walker.    It  was  alleged  that  all  of 
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the  defendants,  now  appellants,  resided  in  Mason  County.  W.  A.  John- 
son, the  district  clerk  of  Edwards  County,  was  a  party  defendant,  and 
a  mandamus  was  prayed  for  against  him  to  compel  him  to  issue  an  exe- 
cution under  the  judgment  aforesaid. 

It  was  alleged  in  the  petition  that  on  October  24,  1894,  in  the  District 
Court  of  Edwards  County,  in  an  action  styled  State  of  Texas  v.  Dick 
Lindsey  et  al.,  the  State  recovered  of  Dick  Lindsey,  as  principal,  and 
A.  J.  Lindsey,  T.  D.  Lindsey,  J.  J.  Jones,  T.  M.  Payne,  and  Martin 
Moran  as  sureties,  on  a  certain  forfeited  bail  bond,  the  sum  of  $6000 
with  interest  at  the  rate  of  6  per  cent  per  annum  from  date  of  the  judg- 
ment, and  all  costs  of  suit.  It  was  further  alleged  that  at  the  February 
term,  1897,  of  the  Commissioners  Court  of  Edwards  County,  appellants^ 
through  fraudulent  representations  made  by  them  to  said  court,  obtained 
a  transfer  of  the  aforesaid  judgment  to  W.  D.  Walker  for  the  sum  of 
$500 ;  that  said  transfer  was  simulated,  and  that  the  sureties  on  said  bail 
bond  were  the  real  purchasers  of  said  judgment.  It  was  averred  that 
the  sureties  were  not  insolvent  as  represented  to  the  Commissioners  Court 
by  Walker,  acting  for  said  sureties,  but  that  they  were  worth  largely  in 
excess  of  said  judgment  above  all  other  incumbrances  and  debts.  Ap- 
pellants excepted  to  the  petition  for  want  of  jurisdiction  of  their  person^ 
and  pleaded  their  privileges  to  be  sued  in  Mason  County,  and  denied  the- 
allegations  of  fraud  made  in  the  petition.  The  exceptions  and  plea  were^ 
overruled,  and  after  hearing  the  evidence  the  court  instructed  a  verdict 
for  appellees,  and  upon  the  verdict  so  returned  judgment  was  rendered 
decreeing  that  the  State,  for  the  use  of  Edwards  County,  had  a  valid 
judgment  lien  on  certain  real  estate  described  therein,  for  the  full 
amount  of  the  original  judgment,  less  the  $500  paid  by  Walker;  that 
the  lien  be  foreclosed;  that  the  transfer  of  the  judgment  be  set  a8ide,,and 
that  the  district  clerk  be  commanded  to  issue  an  order  of  sale  in  the^ 
terms  of  the  law. 

It  was  established  by  the  evidence  that  on  October  24,  1894,  the  State- 
of  Texas  recovered  a  judgment,  in  the  District  Court  of  Edwards  Coun- 
ty, against  Dick  Lindsey,  as  principal,  and  A.  J.  Lindsey,  Martin  Moran, 
J.  J.  Jones,  T.  M.  Payne,  and  T.  D.  Lindsey,  as  sureties,  on  a  forfeited 
bail  bond  in  the  sum  of  $6000,  with  6  per  cent  interest  per  annum  from 
date,  and  all  costs  of  suit.  An  appeal  was  taken  by  the  sureties  to  the 
Court  of  Criminal  Appeals,  where  the  judgment  was  affirmed  on  June- 
22,  1898.  An  execution  was  issued  to  Edwards  County,  which  was  re- 
turned "No  property  found,*^  and  on  March  5,  1895,  an  alias  execution 
was  issued  to  Mason  County  and  levied  on  certain  property  in  that- 
county,  which  had  been  transferred  to  numerous  parties  subsequent  to 
the  date  of  the  judgment.  The  parties  to  whom  the  lands  had  been 
transferred  brought  suits  to  enjoin  the  execution,  which  were  continued 
on  the  docket  until  March  1,  1897,  when  they  were  dismissed  at  plain- 
tiffs' costs.  The  sheriff  did  not  sell  the  lands,  but  made  a  return  show- 
ing the  pendency  of  the  suits.  On  February  8,  1897,  the  Commissioners 
Court  of  Edwards  County  passed  and  entered  an  order  selling  the  judg- 
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ment  to  W.  D.  Walker  for  $500.  Walker  is  a  relative  of  A.  J.  Lindsey, 
and  did  not  go  in  person  to  negotiate  a  purchase  of  the  judgment,  but 
sent  A.  J.  Lindsey,  one  of  the  judgment  debtors,  to  buy  the  judgment 
When  the  judgment  was  transferred  to  him,  he  transferred  it  to  the 
sureties,  but  said  he  did  not  remember  what  he  got  for  it.  In  a  letter 
written  by  the  attorney  of  the  sureties  to  the  Commissioners  Court,  he 
represented  that  all  the  sureties  were  insolvent,  and  that  Walker  was 
induced  to  buy  the  judgment  in  order  to  aid  the  sureties  in  getting  a  re- 
lease from  the  judgment.  The  reasons  given  by  the  Commissioners 
Court  for  the  transfer  of  the  judgment  were,  that  the  principal  was 
dead  when  the  bail  bond  was  forfeited ;  that  the  sureties  were  insolvent, 
and  that  the  property  held  by  them  had  been  disposed  of;  that  the  exe- 
cution had  been  enjoined,  and  that  Edwards  County  needed  ready  cash 
money.  The  facts  showed  that  appellants  were  not  iiisolvent,  and  that 
the  transfers  made  by  them  were  fraudulent  and  void.  The  uncontra- 
dicted evidence  established  that  Walker  was  acting  as  the  agent  of  the 
judgment  debtors,  and  that  they  were  the  real  beneficiaries  of  the  trans- 
fer of  the  judgment. 

The  seventh  exception  in  article  1194,  Revised  Statutes,  to  the  gen- 
eral rule  that  no  person,  an  inhabitant  of  this  State,  shall  be  sued  out 
of  the  county  in  which  he  has  his  domicile,  is  that  in  all  cases  of  fraud 
suits  may  be  instituted  in  the  county  in  which  the  fraud  was  committed. 
The  article  is  construed  to  mean  "that  where  the  principal  cause  of  ac- 
tion is  a  fraudulent  act,  suit  may  be  brought  in  that  county  where  that 
act  was  committed,  or  that  where  the  main  object  of  the  suit  is  to  set 
aside  a  fraudulent  transaction  it  may  be  brought  in  the  county  where  the 
fraud  was  committed.^'  Freeman  v.  Knechler,  46  Texas,  592 ;  Booth  v. 
Fiest,  80  Texas,  141. 

The  object  of  this  suit  was  the  cancellation  of  a  transfer  of  a  judg- 
ment alleged  and  proven  to  have  been  obtained  by  fraud  in  Edwards 
County,  and  the  District  Court  of  that  county,  for  that  reason,  had  juris- 
diction of  the  persons  of  appellants,  if  for  no  other  reason.  There  is  no 
merit  in  the  contention  that  the  suit  was  a  collateral  attack  upon  the 
judgment  of  a  court  of  competent  jurisdiction.  On  the  other  hand,  it 
was  a  direct  proceeding  to  cancel  a  transfer  obtained  by  fraud,  and  made 
in  contravention  of  the  Constitution,  and  which  was  therefore  null  and 
void,  and  the  district  court  had  jurisdiction  of  the  matter.  McCampbell 
V.  Durst,  73  Texas,  410.  It  is  provided  in  article  111,  section  55,  of 
the  Constitution  of  Texas,  that  the  Legislature  "shall  have  no  power  to 
release  or  extinguish,  or  to  authorize  the  releasing  or  extinguishing,  in 
whole  or  in  part,  the  indebtedness,  liability,  or  obligation  of  any  cor- 
poration to  this  State,  or  to  any  county  or  other  municipal  corporation 
therein.'*  The  language  of  this  provision  is  explicit  and  comprehen- 
sive, and  it  is  too  clear  to  admit  of  question  that  by  reason  of  such  pro- 
visions no  compromise  made  with  the  sureties  by  the  Commissioners 
Court  of  Edwards  County  whereby  a  less  sum  than  the  amount  of  the 
judgment  was  to  be  received  by  the  county  would  be  valid.    The  proof 
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demonstrates  that  the  sureties  in  this  case,  in  procuring  the  transfer 
of  the  judgment  to  Walker,  were  endeavoring  to  circumvent  and  evade 
the  section  of  the  Constitution  above  cited.  It  was  a  palpable  scheme 
to  obtain  by  indirect  methods  that  which  they  could  not  get  by  direct 
means.  So  thinly  was  the  scheme  disguised  that  the  attorney  of  the 
sureties  wrote  a  long  application  setting  up  matters  which  he  deemed 
sufficient  to  make  a  case  in  favor  of  his  clients  that  should  induce  the 
Commissioners  Court  to  sell  the  judgment  to  a  third  party.  After 
stating  all  the  reasons  why  the  judgment  was  of  little  value,  he  wrote 
that  'HiV.  D.  Walker,  the  undersigned,  is  related  to  A.  J.  Lindsey  and 
J.  J.  Jones,  and  a  friend  to  T.  D.  Lindsey  and  Martin  Moran,  and  is 
induced  to  make  the  proposition  here  below  on  the  grounds  of  being 
desirous  to  aid  them  in  being  at  some  time  released  from  said  unjust 
judgment  at  a  reasonable  amount."  In  a  letter  written  about  the  same 
date  that  the  application  to  purchase  the  judgment  was  written,  the 
attorney  wrote  to  the  commissioners  advising  them  that  they  could  sell 
the  judgment  under  article  845,  Revised  Statutes  of  Texas,  which  was 
copied  into  the  letter,  and  added:  "I  can  say  that  the  bondsmen  feel 
that  it  would  not  be  at  all  just  and  right  to  now  make  them  pay  this 
bond,  even  if  collection  could  be  forced;  at  the  same  time  they  prefer 
to  get  it  in  shape  where  they  can  pay  out  and  not  be  ruined  forever;  and 
as  attorney  for  the  bondsmen  I  can  say,  I  think  with  reasonable  cer- 
tainty, that  a  forced  collection  of  this  judgment  can  never  be  made; 
besides,  I  think  we  have  a  reasonable  certainty  that  the  judgment  will 
be  remitted  or  set  aside.  I  send  you  a  proper  order  to  be  entered  on 
the  minutes  of  the  court;  after  it  is  so  recorded  it  should  be  delivered 
to  Mr.  Walker  as  his,  same  being  to  him  a  transfer  of  the  judgment." 
The  language  quoted  could  not  more  clearly  have  declared  that  the 
whole  object  of  the  transfer  to  Walker  was  to  extinguish  the  judgment, 
if  it  had  been  said  so  in  terms,  and  the  after  conduct  of  Walker  in  im- 
mediately selling  the  judgment  in  question  is  but  confirmation  strong 
and  irresistible  of  the  design  of  the  whole  transaction.  It  was  also 
established  that  A.  J.  Lindsey,. one  of  the  sureties,  gave  a  bond  for  the 
costs  of  the  suit  in  which  the  judgment  was  rendered  against  him  and 
his  cosureties,  as  required  by  the  terms  of  the  sale. 

Article  845,  Revised  Statutes,  is  invoked  as  justifying  the  Commis- 
sioners Court  in  transferring  the  judgment.  That  article  of  the  stat- 
ute gives,  or  attempts  to  give,  authority  to  the  commissioners  court  to 
sell  judgments  the  proceeds  of  which  revert  to  and  belong  to  the  county, 
when  the  principal  and  sureties  are  insolvent,  so  that  the  judgments  or 
any  part  thereof  can  not  be  collected.  If  the  statute  had  in  contem- 
plation to  authorize  a  compromise  or  sale  of  a  judgment  either  directly 
or  indirectly  to  the  judgment  debtors  it  is  violative  of  the  Constitution 
and  consequently  invalid,  and  it  can  offer  no  defense  to  the  sureties  in 
this  case.  If  sureties  on  bail  bonds  can  make  fraudulent  transfers  of 
their  property,  and  then  buy  through  an  agent  the  judgments  against 
them  for  nominal  sums,  the  constitutional  provision  can  be  overridden 
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in  every  such  case,  and  the  evil  intended  to  be  prohibited  will  flonrisli 
with  vigor  in  the  very  face  of  the  Constitution. 

It  is  insisted  that  as  some  of  the  witnesses  for  appellants  swore  that 
the  sureties  gave  Walker  $800,  an  increase  of  $300  over  the  amount  paid 
by  him  to  the  Commissioners  Court,  that  this  was  testimony  to  show 
that  the  sale  to  Walker  was  valid,  and  that  therefore  the  court  erred  in 
taking  the  case  from  the  jury.  The  evidence,  without  contradiction^ 
showed  that  Walker  was  acting  for  the  sureties  in  buying  the  judgment, 
and  any  sum  given  by  them  to  him  as  a  reward  for  the  use  of  his  name 
can  not  render  the  transaction  valid  and  legal.  The  transaction  still 
remained  a  release  or  relinquishment  of  a  part  of  a  debt  due  by  the 
sureties  on  the  judgment,  which  is  inhibited  by  the  Constitution. 

The  allegations  of  fraud  were  sufficient,  and  the  general  demurrer 
and  special  exceptions  urged  against  the  petition  were  properly  over- 
ruled. If  the  district  clerk,  W.  A.  Johnson,  wa3  improperly  joined  in 
the  suit,  which  we  do  not  hold,  it  could  not  in  any  maimer  have  preju- 
diced the  rights  of  appellants.  The  costs  were  not  increased  because  the 
costs  incurred  by  reason  of  his  joinder  were  adjudged  against  him,  and 
as  he  did  not  introduce  a  witness  or  file  a  pleading,  we  can  not  see  how 
appellants  were  injured  by  his  presence  in  the  case.  Bailway  v.  Helm, 
64  Texas,  147;  Lee  v.  Turner,  71  Texas,  264;  Railway  v.  Watkins,  88 
Texas,  20. 

In  order  to  obtain  a  judgment  lien  in  Texas  it  is  not  only  necessary 
Jo  have  an  abstract  of  it,  as  required  by  article  3285,  Revised  Statutes, 
recorded  ^y  the  county  clerk  in  book  kept  for  that  purpose,  but  it  is 
essential  ttipt  the  record  of  the  judgment  should  be  alphabetically  in- 
dexed, and*  such  index  must  show  the  name  of  each  plaintiff  and  of  each 
defendant;  in  the  judgment,  and  the  number  of  the  page  of  the  book 
upon  which  the  abstract  is  recorded.  Rev.  Stats.,  art.  3288,  and  author- 
ities cited.  No  presumption  arises  from  the  fact  that  the  abstract  of 
judgment  is  properly  recorded,  that  an  index  has  been  made.  Nye  v. 
Moody,  70  Texas,  434;  Nye  v.  Gribble,  70  Texas,  458. 

In  order  to  prove  an  indexing  of  the  abstract  of  the  judgment  against 
the  sureties^  on  the  bail  bond,  over  the  objection  of  appellants  appellees 
introduced  the  certificate  of  the  clerk  of  the  County  Court  of  Mason 
County^  to  the  effect  that  at  a  certain  time  he  had  indexed  the  judgment 
record  ''showing  the  names  of  each  plaintiff  and  the  names  of  each  de- 
fendant in  said  judgment  and  the  number  of  the  pages  of  the  book  upon 
which  said  abstract  is  of  record.*^  That  part  of  the  index  applying  to 
the  judgment  in  evidence  was  not  copied  in  connection  with  the  ab- 
stract of  judgment,  the  only  evidence  of  the  indexing  being  the  certifi- 
cate of  the  clerk.  Copies  of  the  records  of  the  county  clerk's  office  prop- 
erly certified  would  be  admissible  in  evidence,  but  the  statement  of  the 
clerk  as  to  matters  of  record  have  not  been  made  admissible,  and  the 
certificate  as  to  the  indexing,  without  a  certified  copy  of  that  part  of 
the  index  which  was  applicable  to  the  judgment  in  question,  was  not 
evidence  that  the  abstract  of  the  judgment  was  indexed.    Reynolds  v. 
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Deschauines,  22  Texas,  116;  AUbright  v.  The  Governor,. 25  Texas,  687. 
In  the  case  of  Wood  v.  Enapp,  100  New  York,  114,  it  was  held  that  it 
was  not  within  the  province  of  the  person  making  the  certificate  to  de- 
termine what  is  or  is  not  material  to  a  question  pending  in  a  legal  trib- 
unal. He  may  certify  to  the  correptness  of  copies  of  official  papers  in 
his  office  so  as  to  mske  them  evidence,  but  beyond  that  his  certificate 
has  no  more  effect  that  the  opinion  of  any  other  person.  The  admis- 
sion of  this  testimony  was  erroneous,  and  while  not  affecting  any  part 
of  the  judgment  except  that  declaring  and  foreclosing  a  judgment  lien, 
will  necessitate  reversal  as  to  that  part  of  the  judgment.  If  such  cer^ 
tificate  could  be  held  competent  evidence  of  a  proper  indexing,  it  was 
defective  in  this  case  because  it  does  not  state  there  was  an  index  in  the 
alphabetical  order.   • 

The  bill  of  exceptions  upon  which  the  twenty-fourth  assignment  of 
error  is  based  can  not  be  entertained  because  it  fails  to  indicate  the 
grounds  upon  which  the  evidence  was  excluded.  Kolp  v.  Specht,  11 
Texas  Civ.  App.,  685 ;  Johnson  v.  Crawl,  55  Texas,  571. 

The  twenty-fifth  assignment  of  error  complains  of  the  admission  of 
the  testimony  of  W.  D.  Walker,  A.  J.  Lindsey,  Theo.  Smidt,  and  T.  E. 
Matlieny,  and  the  fraudulent  deeds  executed  by  the  sureties.  This  evir 
dence  was  properly  admitted  to  prove, that  the  transfer  of  the  judgment 
was  in  fact  a  release  to  the  judgment  debtors,  and  therefore  void.  The 
acts  testified  to  by  the  witn^es  and  the  fraudulent  transfer  formed 
links  in  the  chain-  of  evidence  which  established  the  fraud  alleged  in  the 
petition.  If  the  order  of  transfer  can  be  given  the  dignity  of  a  judg- 
ment, this  was  a  direct  proceeding  to  cancel,  and  proof  aliunde  the 
record  was  admissible. 

We  conclude  that  there  is  no  merit  in  the  remaining  assignments  of 
error,  and  that  it  will  not  be  necessary  to  discuss  them. 

The  judgment  of  the  District  Court  is  affirmed,  except  in  so  far  as  it 
declared  and  foreclosed  a  judgment  lien  on  the  land  described  therein 
and  provided  for  an  order  of  sale,  and  as  to  that  portion  of  it,  it  is  re- 
versed and  the  cause  remanded  to  be  tried  on  that  issue  alone. 

ON  MOTION  FOR  REHEARING. 

A  reconsideration  of  the  statement  of  facts  changes  the  opinion  of 
the  court  as  to  the  propriety  of  the  peremptory  instruction  to  the  jury 
to  find  for  appellees.  There  is  some  testimony,  imsatisf actory  though  it 
may  appear,  to  the  effect  that  Walker  was  acting  for  himself  in  buying 
the  judgment  and  the  issue  should  have  been  submitted  to  the  jury. 
We  conclude,  therefore,  that  the  whole  judgment  should  be  reversed  and 
the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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James  H.  Boone  y.  Herald  News  Company  et  al. 

Decided  December  18,  1901. 

1.— Libel^Falae  ImpriBonmeiit. 

A  newspaper  article  alleging  that  A.  was  confined  in  the  county  jail  with- 
out any  commitment  or  other  legal  paper,  having  been  sent  in  by  a  justice  in 
charge  of  a  constable,  who  asked  that  he  be  held  for  trial,  since  which  time  he 
had  been  a  prisoner,  no  one  seeming  to  know  why  he  was  there,  and  that  efforts 
were  being  made  to  secure  his  release, — charges  false  imprisonment,  and  is  libel- 
ous per  se. 

fi. — Same— Burden  of  Proof. 

Although  the  article  was  libelous,  the  burden  was  on  plaintiff,  the  sheriff 
haying  control  of  the  county  jail,  to  establish  that  he  was  meant  as  the  object 
of  the  libel. 

8.— Same— Iisae  for  Jury. 

It  was  a  question  of  fact  to  be  determined  by  the  juiy  whether  or  not  the 
libel  was  aimed  at  plaintiff,  and  evidence  showing  that  the  prisoner  was  not 
deUvered  to  the  sheriff  in  person,  and  that  he  had  others  in  charge  of  the  jail 
as  his  deputies,  with  other  facts  in  proof,  justified  a  finding  that  the  defendants 
had  no  reference  to  the  sheriff  in  the  publication  of  the  article. 

4. — Aaaignmcnt  of  Error. 

An  assignment  that  the  court  erred  ''in  not  giving  to  the  jury  special  charge 
number  6  asked  by  plaintiff,  which  was  refused,"  followed  by  a  copy  of  the 
charge,  is  not  a  proposition  in  itself,  and  where  not  followed  by  a  proposition 
pointing  out  the  error  of  which  complaint  is  made,  it  will  be  held  as  waived. 

Appeal  from  El  Paso.    Tried  below  before  Hon.  J.  M.  Goggia. 

J.  M.  Dean  and  B.  V.  Bowden,  for  appellant. 

Tumey  &  Burges  and  Edwards  dk  Edwards,  for  appellees. 

FLY,  Associate  Justice. — ^This  is  a  suit  for  damages  against  the 
Herald  News  Company,  a  private  corporation,  Hughes  D.  Slater,  Henry 
L.  Capell,  and  James  A.  Smith,  alleged  to  have  accrued  by  the  publica- 
tion of  a  libelous  article  in  a  newspaper  known  as  the  El  Paso  Daily 
Herald.    A  trial  by  jury  resulted  in  a  verdict  for  appellees. 

The  suit  was  based  upon  the  following  article  published  in  the  Daily 
Herald: 

"Wants  His  Liberty — Prisoner  at  the  County  Jail  Wants  to  Get  Out. — 
An  effort  will  be  made  this  afternoon  to  effect  the  release  of  Arcario 
Alva,  whom  it  is  alleged  had  been  confined  in  the  county  jail  since  Sep- 
tember 18th  without  any  commitment  or  other  legal  papers  authorizing 
his  imprisonment.  Alva  was  sent  in  from  the  smelter  by  Justice  Downs. 
A  constable  brought  him  to  jail  and  asked  that  he  be  held  for  trial. 
Since  that  he  has  been  a  prisoner.  The  boy's  mother,  it  is  said,  came 
here  a  week  or  so  ago  from  Chihuahua,  expecting  to  find  her  son  at  work 
and  at  liberty.  She  found  him  in  jail,  though  no  one  seemed  to  know 
why  he  was  there.  She  appealed  to  friends,  and  they  will  endeavor  to 
get  him  ouf 
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The  statements  by  innuendo  were  made  to  apply  to  appellant,  who  was 
sheriff  and  jailer  of  El  Paso  County,  and  it  was  set  out  that  they  were 
libelous  per  se  in  that  they  charged  appellant  with  the  crime  of  false 
imprisonment.  The  couri;  instructed  the  jury  that  the  publication  was 
libelous  per  se. 

It  appears  from  the  facts  that  appellant  was  sheriff  of  El  Paso  County, 
and  had  no  regular  failer,  but  it  was  further  in  proof  that  the  jail  was 
actually  in  charge  of  guards  and  that  one  of  them  received  the  prisoner 
spoken  of  in  the  publication,  and  made  the  entries,  as  to  how  he  came  to 
be  imprisoned,  in  the  register  provided  for  that  purpose.  The  libelous 
article  s|tated  that  the  prisoner  was  sent  to  the  jail  by  a  justice  of  the 
peace  in  charge  of  a  constable. 

We  are  of  the  opinion  that  the  article  was  correctly  construed  by  the 
court  to  be  libelous  per  se.  If  the  charges  in  the  published  article  were 
true,  the  person  who  unlawfully  arrested  and  detained  .the  prisoner  was 
guilty  of  false  imprisonment,  which  under  the  penal  statutes  of  Texas 
is  punishable  by  fine  and  imprisonment,  and  rendered  appellant  subject 
to  removal  from  office,  and  tibe  publication  of  such  a  charge  is  libelous, 
and  the  law  will  presume  that  it  injured  the  reputation  of  the  party 
against  whom  it  was  directed.  Ejiapp  v.  Campbell  (Texas  Civ.  App.), 
36  S.  W.  Rep.,  765;  Belo  v.  Puller,  84  Texas,  451.  Cotulla  v.  Kerr,  74 
Texas,  89. 

Although  the  publication  was  libelous,  the  burden  rested  upon  appel- 
lant to  establish  that  he  was  meant  as  the  object  of  the  libel,  and  it 
was  a  question  of  fact  to  be  determined  by  the  jury,  as  to  whether  the 
libel  was  aimed  at  him.  Newell  on  Slan.  and  Lib.,  p.  767.  The  jury 
was  justified  in  finding  that  the  publication  was  not  aimed  at  the  sheriff. 

The  second  assignment  of  error  is  as  follows:  "The  court  erred  in 
not  giving  to  the  jury  special  charge  number  5  asked  by  the  plaintiff, 
which  was  refused,'*  followed  by  a  copy  of  the  charge.  The  assignment 
is  not  a  proposition  in  itself,  and  is  not  followed  by  any  proposition 
pointing  out  the  error  of  which  complaint  is  made,  and  under  the  rules 
must  be  considered  as  waived.  Railway  v.  Cole,  8  Texas  Civ.  App.,  635 ; 
Railway  v.  Higgins,  22  Texas  Civ.  App.,  430;  Cooper  v.  Hiner,  91 
Texas,  658. 

The  third,  fourth,  fifth,  and  sixth  assignments-  of  error  are  subject 
to  the  same  objections  that  apply  to  the  second  assignment. 

The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

This  court  did  not,  as  contended  by  appellant,  lose  sight  of  the  fact 
that  the  sheriff  testified  that  when  at  home  he  visited  the  jail  daily,  and 
exercised  authority  over  it,  and  it  also  kept  in  mind  that  the  prisoner 
was  not  delivered  to  the  sheriff  in  person,  and  that  others  were  in  actual 
charge  of  the  jail,  and  that  a  jury  could  from  these  facts,  and  others  in 
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proof,  find  that  appellee  had  no  reference  to  the  sheriff  in  its  publica- 
tion. If  the  proof  had  shown  that  appellant  alone  had  charge  of  the 
jail,  then  the  publication  could  have  referred  to  no  one  else,  but  he  was 
only  in  charge  through  his  deputies,  and  while  this  in  law  might  make 
him  responsible,  it  could  not  fix  and  determine  who  was  meant  by  ap- 
pellee in  the  publication.  No  person  was  mentioned  by  name,  and  the 
publication  is  made  to  apply  to  appellant  in  the  petition  only  through 
innuendo,  and  it  is  a  question  of  fact,  and  not  of  law,  as  to  whom  the 
language  applied.  Suppose  there  were,  as  shown,  several  persons  super- 
intending the  jail,  and  it  was  not  known  who  was  actually  in  charge,  it 
could  not  certainly  be  maintained  that  everyone  must  as  a  matter  of 
law  know  that  the  sheriff  was  the  responsible  party.  In  this  case  the 
uncertainty  as  to  who  was  responsible  for  the  unlawful  detention  of  the 
prisoner  was  intensified  by  the  fact  that  the  jail  was  used  for  the  de- 
tention of  Federal  as  well  as  State  prisoners.  It  is  insisted  by  appellant 
that  this  court  erred  in  not  considering  his  second,  third,  fourtii,  fifth, 
and  sixth  assignments  of  error,  and  insists  that  the  case  of  Land  Com- 
pany V.  McClelland,  86  Texas,  179,  sustains  the  assignments  and  re- 
quires consideration  of  them.  The  decision  does  hold  that  such  assign- 
ments are  sufficient,  but  it  does  not  hold  that  they  must  be  considered 
when  they  are  not  propositions  in  themselves  and  are  not  followed  by 
propositions.  An  assignment  of  error  may  be  a  sufficient  basis  for  a 
proposition  and  yet  not  be  a  proposition,  and  it  will  not  be  considered 
unless  it  was  followed  by  a  proposition.  As  said  in  the  case  cited :  "An 
assignment  may  be  brief  and  yet  specific,  and  brevity  in  such  a  case  is 
commendable  and  accords  with  good  practice.  The  reasons  by  which 
allegations  of  error  are  sought  to  be  sustained  find  their  proper  place  in 
the  propositions,  statements,  and  authorities  required  to  be  set  forth  in 
the  brief,  under  and  in  support  of  the  respective  assignments.'' 

It  is  required  in  rule  30  for  the  courts  of  civil  appeals,  that  '^each 
point  under  each  one  of  the  assignments  relied  upon  shall  be  stated  in 
the  shape  of  a  proposition,  unless  the  assignment  itself  is  in  the  shape 
ol  a  proposition  to  be  maintained,  and  then  it  will  be  sufficient  to  copy 
the  assignment."  The  Supreme  Court  holds  that  courts  of  civil  appeals 
have  the  authority  to  disregard  assignments  of  error,  not  propositions 
within  themselves,  not  foUoyred  by  propositions.  Cooper  v.  Hiner,  91 
Texas,  658.  In  the  case  of  Railway  v.  Higgins,  22  Texas  Civil  Appeals, 
430,  the  assignments  were  almost  identical  with  the  second,  fourth,  fifth, 
and  sixth  assignments  of  error,  and  they  were  not  considered.  A  writ 
of  error  was  refused.  Under  the  heading  "third  assignment  of  error" 
are  copied  two  assignments  of  error  numbered  in  the  record  tenth  and 
fourteenth.  The  tenth  is  similar  to  the  second,  fourth,  fifth,  and  sixth 
assignments  of  error.  The  fourteenth  is:  "The  court  erred  in  that 
part  of  the  eighth  paragraph  of  its  charges  to  the  jury  which  requires 
the  jury,  before  they  can  give  a  verdict  against  defendant  Hughes  D. 
Slater,  to  find  that  at  the  time  of  the  publication  complained  Of  he  was 
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in  the  actual  personal  exercise  of  his  authority  over  the  columns  of  said 
paper.''  Why  it  was  error  to  so  charge  does  not  appear  in  the  assignment 
of  error,  and  there  is  no  proposition  that  gives  the  explanation.  Krue- 
gel  V.  Berry,  75  Texas,  230. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


FIFTH  DISTEICT,  1901. 


TsxAS  &  Pacific  Railway  Company  v.  P.  H.  Ska, 

Decided  December  7,  1901. 

1.— Argmnent  of  Counsel— Impzoper  Remarks. 

Remarks  to  the  jury  by  plaintiff's  counsel  to  the  effect  that  one  of  defend- 
ant's witnesses  was  a  ''cow  coroner/'  and  that  one  of  the  jurors,  TutmiTig  him, 
knew  what  kind  of  a  cat  the  witness  was,  and  having  had  dealings  with  him, 
would  not  believe  him,  were  improper  and  an  appeal  to  IJhe  prejudices  of  the 
jury. 

S.— Carrier  of  Passengers— Duty  of  Providing  Seats— Avoidance  of  Injury. 

It  is  the  duty  of  railway  companies  to  provide  passengers  with  seats,  and 
the  failure  to  do  so  is  a  breach  of  the  contract  of  carriage  such  as  subjects  them 
to  the  damages  proximately  resulting  therefrom;  but  where  the  passenger  can 
reasonably  avoid  the  injury  or  an  aggravation  of  the  damages,  it  should  be  done. 

a.— Same— Contributory  Negligence— Question  for  Jury. 

Where,  in  an  action  against  a  railway  company  for  injuries  to  a  passenger 
resulting  from  the  cold  and  crowded  condition  of  the  cars,  it  appeared  that  such 
was  their  condition  at  the  station  where  plaintiff  got  on,  and  that  he  knew,  or 
could  have  known,  that  the  company  ran  extra  trains,  and  so  could  have  waited, 
or  have  left  the  train  after  discovering  its  condition,  the  question  of  contribu- 
tory negligence  thus  raised  was  not  to  be  determined  as  matter  of  law,  but  was 
for  the  jury. 

4. — Same. 

So,  where  the  action  was  for  injuries  to  plaintiff's  wife  in  being  compelled 
by  the  crowded  condition  of  the  cars  to  stand  while  holding  a  child,  the  conduct 
of  the  husband,  also  a  passenger,  in  failing  to  relieve  his  wife  of  the  burden, 
presented  a  question  of  contributory  negligence  which  was  for  the  jury. 

<^— Same— Negligence  of  Husband  Imputed  to  Wife. 

In  an  action  for  personal  injuries  to  the  wife  the  negligence  of  the  husband 
will  be  imputed  to  her,  and  in  so  far  as  it  aggravated  the  damages,  he  can  not 
recover. 

4L— Same— Damages  Not  Too  Remote. 

Plaintiff's  wife  having  been  injured  by  reason  of  the  crowded  condition  of 
the  cars,  compelling  her  to  stand  while  holding  a  child,  the  damages  were  not 
rendered  too  remote  by  reason  of  the  fact  that  the  child  was  not  hers,  and  its 
parents  were  in  another  car,  where  the  child  was  in  the  wife's  charge  and  she 
had  undertaken  to  look  after  it. 

Appeal  from  Van  Zandt.    Tried  below  before  Hon.  J.  G.  Kussell. 


550  27  Texas  Civil  Appeals  Reports.       [Sth  District, 

Caie,  Oeddis  <6  Bruce,  for  appellant. 
Kearby  &  Kearby  and  J.  A.  Germany,  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  sued  to  recover  damages  for 
personal  injuries  to  appellee's  wife,  alleged  to  have  resulted  from  the 
failure  of  appellant  to  furnish  her  with  a  seat  while  traveling  on  appel- 
lant's train  as  a  passenger  from  Dallas  to  Grand  Saline. 

The  evidence  shows  that  appellee  held  tickets  for  himself  and  wife 
entitling  them  to  passage  over  appellant's  road  from  Dallas  to  Grand 
Saline^  a  distance  of  about  65  miles.  Plaintiff  and  wife  were  traveling 
in  company  with  his  brother,  R.  N.  Rea,  and  wife  and  their  three  chil- 
dren. In  boarding  the  train  at  Dallas  they  became  separated.  Mrs. 
Rea  took  charge  of  the  2-year-old  child  of  her  brother-in-law,  R.  N. 
Rea,  and  R.  N.  Rea  and  wife  entered  a  different  coach  from  plaintiff  and 
wife  and  the  2-year-old  child.  The  train  was  crowded;  the  car  was 
cold,  and  no  seat  was  to  be  had,  and  Mrs.  Rea  stood  up  the  entire  dis- 
tance, holding  in  her  arm  the  2-year-old  child,  from  all  of  which  it  is 
claimed  the  injuries  resulted. 

The  second  assignment  of  error  complains  of  remarks  made  by  plain- 
tiff's counsel  in  his  closing  argument  to  the  jury,  viz:  "Geddie  tells 
about  that  fellow  Parks.  He  wants  you  to  believe  him  over  all  those 
other  witnesses;  that  cow  coroner  up  there;  that  fellow  that  chases  all 
aroimd  over  the  country  settling  for  cows  they  have  killed  and  crippled. 
I  know  the  jury  ain't  going  to  believe  him.  Monch  Spikes  knows  what 
kind  of  a  cat  he  is.  Monch  Spikes  has  had  cattle  and  stock  killed;  he 
has  had  dealings  with  this  cow  coroner,  and  I  know  he  won't  believe 
him."  The  witness  Parks,  referred  to,  was  appellant's  stock  claim 
agent.  Monch  Spikes  was  a  member  of  the  jury,  and  signed  the  verdict 
as  foreman.  Exceptions  to  said  remarks  were  duly  made  at  the  time^ 
but  there  is  nothing  in  the  record  to  show  that  the  trial  court  attempted 
to  coimteract  the  effects  thereof.  The  remarks  were  improper,  as  it  was 
an  appeal  to  the  prejudice  of  one  of  the  jurors,  at  least,  to  consider  mat- 
ters not  connected  with  the  case,  and  was  calculated  to  improperly  in- 
fluence the  jury  in  considering  the  testimony  of  Parks. 

Appellant  requested  a  charge  to  the  effect  that  if  plaintiff  and  wife 
discovered  before  the  train  left  Dallas  that  the  car  which  they  entered 
was  cold  and  crowded,  and  that  the  wife  could  not  get  a  seat,  and  that 
if  defendant  ran  other  and  extra  trains,  which  was  known  to  plaintiff 
and  wife,  or  could  have  been  known  by  the  use  of  reasonable  diligence, 
then  plaintiff  and  wife  would  be  guilty  of  contributory  negligence,  and 
could  not  recover  for  the  injury  to  the  wife  which  was  the  proximate 
result  of  her  not  being  able  to  obtain  a  seat.  The  evidence  shows  that 
the  car  was  cold  and  crowded,  and  that  the  wife  could  not  get  a  seat; 
that  defendant  did  run  an  extra  train,  but  plaintiff  and  wife  testify 
that  they  knew  nothing  of  the  extra  train.  The  travel  over  the  road  was 
great  at  that  season,  and  it  was  not  shown  that  by  waiting  a  seat  would 
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have  been  furnished  on  the  extra  or  other  train.  The  charge  assumes 
fhat^  had  the  facts  therein  enumerated  existed,  plaintiff  and  wife  would 
be  guilty  of  contributory  negligence.  We  are  of  the  opinion  that  the 
trial  court  would  not  have  been  justified  in  charging,  as  a  matter  of 
law  from  the  facts  enumerated  in  the  charge,  that  they  were  guilty  of 
contributory  negligence.  Whether  or  not  the  facts  existed,  and  if  they 
existed,  it  was  for  the  jury  to  determine  from  the  evidence  whether  or 
not  they  were  guilty  of  contributory  negligence.  The  court  did  not  err 
in  refusing  to  give  the  charge. 

Error  is  urged  by  appellant  in  the  court  refusing  the  following  charge, 
to  wit:  "It  is  the  duty  of  any  person  who  is  placed  in  danger  of  injury 
by  the  negligence  of  another,  to  use  ordinary  care  to  avoid  anything  that 
may  threaten  to  increase  the  danger  or  aggravate  the  injury.  There- 
fore, if  you  find  from  the  evidence  that  when  plaintiff  and  his  wife  boarded 
the  cars  at  Dallas  to  take  passage  to  Orand  Saline,  and  became  aware 
that  plaintiff's  wife  could  not  obtain  a  seat,  and  that  she  would  have  to 
stand  up  in  the  car  and  hold  in  her  arms  a  child  not  her  own,  and  you 
further  find  that  a  person  of  ordinary  prudence  and  care  would  have 
abandoned  the  train  under  the  circumstances,  or  if  you  find  that  a  per- 
son of  ordinary  prudence  and  care,  situated  as  plaintiff's  wife  was  at 
the  time,  woidd  not  have  held  the  child  in  her  arms,  or  if  you  find  that 
a  person  of  ordinary  prudence  and  care,  situated  as  plaintiff  was  at  the 
time,  would  have  relieved  his  wife  of  the  burden  of  said  child,  and  that 
plaintiff  or  his  wife,  both  or  either  of  them,  failed  to  use  ordinary  care, 
and  plaintiffs  wife  was  injured  by  reason  of  holding  said  child  in  her 
arms,  then,  if  you  so  believe,  plaintiff  can  not  recover  anything  for  such 
injuries,  and  you  will  find  for  defendant/'  The  defendant  pleaded  con- 
tributory negligence  on  the  part  of  plaintiff  and  wife,  in  that  they  knew 
the  crowded  condition  of  the  train  when  they  entered  it,  and  some  time 
before  leaving  Dallas,  and  could  have  abandoned  said  train  and  avoided 
the  injury.  That  no  necessity  existed  for  the  wife  to  hold  the  child, 
and  that  plaintiff  was  negligent  in  permitting  the  wife  to  carry  the  child 
in  her  arms.  The  court  properly  submitted  to  the  jury  the  question  of 
contributory  negligence  of  the  wife  in  carrying  the  child  in  her  arms,  but 
did  not  submit  the  other  theories  as  to  abandoning  the  train  at  Dallas, 
and  as  to  the  negligence  of  plaintiff's  permitting  the  wife  to  carry  the 
child  in  her  arms.  These  issues  were  fairly  raised,  and  should  have  been 
submitted  for  the  determination  of  the  jury. 

It  is  a  well  settled  rule  "that  it  is  the  duty  of  a  party  to  protect  him- 
self from  the  injurious  consequences  of  the  wrongful  act  of  another 
when  it  can  be  done  by  ordinary  effort  or  moderate  expense."  Railway 
V.  Adams,  63  Texas,  429;  Railway  v.  Young,  60  Texas,  202;  Railway 
V.  Richards,  59  Texas,  375 ;  Railway  v.  Pierce,  10  Texas  Civ.  App.,  429, 
30  S.  W.  Rep.,  1122.  The  application  of  the  rule  is  sometimes  difficult, 
but  under  the  pleadings  and  evidence  it  was  a  question  for  the  jury  to 
determine  whether  or  not  plaintiff  and  wife  were  negligent  as  stated  in 
the  charge  requested.     It  is  the  duty  of  railway  companies  to  provide 
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their  passengers  with  seats  while  on  their  trains^  and  the  failure  to  do 
so  is  a  breach  of  the  contract  of  carriage  and  subjects  them  to  such 
damages  as  proximately  results  from  such  breach,  but  when  the  pas- 
senger can  reasonably  avoid  the  aggravation  of  the  damages,  it  should 
be  done.  If  plaintiff  discovered,  before  leaving  Dallas,  that  his  wife 
would  be  unable  to  procure  a  seat,  then  it  was  a  question  of  fact  for 
the  jury,  under  the  circumstances,  to  determine  whether  or  not  his  fail- 
ure to  leave  the  train  constituted  contributory  negligence.  Had  plaintiff 
abandoned  the  train  at  Dallas  on  accoimt  of  failing  to  procure  a  seat, 
and  secured  passage  and  proper  accommodations  on  another  train  of 
appellant,  then  he  would  have  had  a  cause  of  action  for  such  damages  as 
lie  sustained  by  reason  of  the  delay.  The  railway  company,  having  con- 
tracted, unconditionally,  to  carry  plaintiff,  he  was  entitled  to  passage 
on  the  first  regular  passenger  train.  If  any  uncertainty  existed  as  to 
the  ability  of  appellant  to  furnish  seats  on  that  train,  it  shoidd  have 
contracted  with  reference  thereto.  Hutch,  on  Carr.,  par.  609.  If  it  was 
not  contributory  negligence  in  failing  to  abandon  the  train  before  leav- 
ing Dallas,  then  plaintiff  can  not  be  charged  with  negligence  in  failing 
to  abandon  the  train  at  other  stations  after  surrendering  his  tickets,  for 
then  he  was  entitled  to  be  carried  to  his  destination  on  that  train,  and 
the  railway  would  be  liable  for  such  injuries  as  were  the  proximate  re- 
sult of  the  failure  to  furnish  his  wife  a  seat.  Railway  v.  Mackie,  71 
Texas,  498.  It  was  also  a  question  for  the  jury  whether  the  plaintiff 
was  guilty  of  contributory  negligence  in  failing  to  relieve  the  wife  of 
the  burden  of  the  child  it  the  necessity  existed  for  it  to  be  carried  in 
the  arms.  In  a  suit  for  personal  injuries  to  the  wife  the  negligence  of 
the  husband  will  be  imputed  to  her.  If  he  was  negligent,  then,  in  so  far 
as  such  negligence  aggravated  the  damages,  he  can  not  recover.  Bailway 
T.  White,  80  Texas,  202;  Railway  v.  Greenlee,  62  Texas,  344. 

It  is  insisted  that  the  court  erred  in  charging  the  jury  that  plaintiff 
t!Ould  recover  for  any  injury  to  his  wife  caused  from  holding  the  child 
in  her  arms.  Aside  from  the  question  of  contributory  negligence,  the 
contention  is  that  the  child  was  not  plaintiff's  and  wife's,  and  that  the 
injury  to  the  wife  in  holding  the  child  could  not  have  been  contem- 
plated nor  anticipated  by  appellant,  consequently  too  remote  to  authorize 
a  recovery.  If  appellant  violated  its  contract,  it  was  liable  "for  such 
injuries  as  might  reasonably  have  been  anticipated,  under  ordinary  cir- 
cumstances, as  the  natural  and  probable  result  of  the  wrongful  act.*' 
Scale  V.  Railway,  65  Texas,  274.  The  child  was  on  the  train  as  a  pas- 
senger, and  was  entitled  to  the  same  care  and  protection  from  injury 
by  appellant  as  other  passengers.  If  appellant  breached  its  contract  and 
thereby  rendered  it  necessary,  in  the  protection  of  the  child  from  injury, 
for  plaintiff's  wife  to  hold  it  in  her  arms,  and  she  was  injured  thereby, 
then  it  can  not  be  said,  as  a  matter  of  law,  that  the  damage  was  too  re- 
mote, as  it  was  to  be  determined  from  the  evidejice  whether  it  was  the 
natural  and  probable  result  of  the  wrongful  act  of  appellant.  That  it 
was  not  the  child  of  plaintiff  and  wife,  and  that  the  father  and  mother 
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of  the  child  were  on  board  the  train  is  immaterial.  The  child  was  in 
charge  of  plaintiflE's  wife  when  they  boarded  the  train,  and  remained 
so  until  the  end  of  the  journey.  Ite  father  and  mother  were  in  a  dif- 
ferent coach  and  had  left  it  in  charge  of  the  plaintiflE  and  wife.  They 
were  related,  and  the  child  frequently  stayed  with  plaintiff  and  wife 
when  at  home.  Plaintiff's  wife  had  assumed  the  burden  of  caring  for 
the  child,  and  it  was  her  duty  to  look  after  and  care  for  its  safety,  and 
on  this  question  the  only  issue  presented  by  the  evidence  is  whether  or 
not  the  plaintiff's  wife  was  guilty  of  contributory  negligence  in  holding 
the  child,  and  whether  plaintiff  was  guilty  of  negligence  in  not  relieving 
her  of  that  burden.  As  before  stated,  the  court  properly  charged  the 
jury  on  tjie  question  of  the  wife's  negligence  in  carrying  the  child  in  her 
arms. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Commerce  Milling  and  Orain  Company  y. 
Morris  &  Parker  et  al. 

Delivered  December  16,  1901. 

1.— Evidence— Oral  Proof-Contents  of  Written  Instnunent 

Oral  evidence  of  the  contents  of  a  public  weigher's  certificate  is  not  admis- 
Bible  without  properly  accounting  for  the  failure  to  produce  the  instrument 
itself. 

S.— Sale— Breach  of  Warranty— EstoppeL 

Where  plaintiff,  after  he  had  inspected  the  top  wheat  in  one  or  two  cars 
he  had  ordered  from  defendants,  made  an  agreement  reserving  25  per  cent  of 
the  price  for  reclamation  on  weights  and  grades,  and  afterwards  found  that  the 
wheat  in  the  bottom  of  the  car  was  not  as  good  as  that  at  the  top,  and  that 
the  wheat  in  the  other  car  was  in  a  worse  condition,  such  agreement  did  not 
estop  him  from  claiming  more  than  the  amount  so  reserved. 

S.--Same— LUbiUty  of  Banks  CoUecting  Drafts. 

Where  a  bank  receives  for  collection  and  collects  a  draft  sent  it  with  bill 
of  lading  for  a  car  of  wheat  attached,  no  liability  attaches  to  it  in  favor  of  the 
buyer  and  drawee  by  reason  of  the  wheat  not  being  such  as  was  contracted  for. 

Appeal  from  the  County  Court  of  Delta.  Tried  below  before  the 
Hon.  D.  H.  Lane. 

Thos.  W.  Thompson  and  Newman  Phillips,  for  appellant. 

James  Patterson  and  Holmes  &  Sharp,  for  appellees. 

RAINEY,  Chief  Justice. — Morris  &  Parker  contracted  with  the 
milling  company,  appellant,  to  furnish  it  with  a  quantity  of  wheat  at 
62  cents  per  bushel.  They  shipped  to  the  milling  company,  at  Com- 
merce, two  car  loads  of  wheat  over  the  Midland  Sailroad,  and  drew 
drafts  in  favor  of  the  First  National  Bank  on  the  milling  company,  to 
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which  bills  of  lading  were  attached^  and  the  bank  forwarded  same  to  a 
bank  at  Commerce  for  collection.  When  the  drafts  reached  Commerce 
and  were  presented,  the  milling  company  refused  to  pay  the  full  amount^ 
but  agreed  to  pay  75  per  cent  thereof^  as  the  wheat  was  not  sent  subject 
to  inspection.  The  railroad  agent  wired  for  permission  to  allow  the 
milling  company  to  inspect,  which  was  granted,  and  the  75  per  cent  was 
paid  and  the  balance  reserved  for  reclamation  on  weights  and  grades,  if 
any.  Afterwards,  and  on  the  day  one  of  the  cars  had  been  partially 
inspected,  Parker  went  to  Commerce,  and  in  company  with  the  mill  in- 
spector went  into  that  car  and  inspected  the  wheat.  The  mill  inspector 
claimed  to  Parker  that  the  wheat  did  not  come  up  to  the  contract,  and 
it  was  again  agreed  between  them  that  the  milling  company  should  re- 
tain 25  per  cent  to  cover  shortage  in  weight  and  grade."  The  other  car 
had  not  then  been  opened. 

The  milling  company  claims  that  the  wheat  was  badly  damaged ;  that 
it  could  use  only  a  small  portion  thereof,  and  it  sues  to  recover  of  Morris 
&  Parker  and  the  First  National  Bank  the  diflference  between  the  value 
of  the  wheat  and  the  amount  the  milling  company  had  paid  on  it.  Mor- 
ris &  Parker  reconvened  for  the  25  per  cent  reserved,  and  vouched  in 
the  railroad  company,  alleging  that  the  wheat,  if  damaged,  was  damaged 
in  transit.  Judgment  was  rendered  against  the  milling  company  in 
favor  of  Morris  &  Parker  for  the  25  per  cent  reserved  by  it,  from  which 
this  appeal  is  prosecuted. 

The  court  erred  in  permitting  certain  witnesses  to  testify  as  to  the 
contents  of  the  public  weigher^s  certificate  as  to  the  weight  of  the  wheat 
when  loaded  into  the  cars.  This  testimony  was  objected  to  on  the 
ground  that  the  certificate  was  the  best  evidence  of  its  contents.  This 
objection  should  have  been  sustained.  The  contents  of  an  instrument 
can  not  be  proven  by  parol  without  properly  accoimting  for  the  failure 
to  produce  the  instrument  itself. 

The  court  also  erred  in  giving  the  following  charge  requested  by  de- 
fendants :  "If  you  further  find  that  the  Commerce  Milling  and  Grain 
Company,  after  inspecting  the  two  cars  of  wheat  in  controversy,  or  after 
having  an  opportunity  to  inspect  same,  made  a  subsequent  proposition 
to  the  defendants,  Morris  &  Parker,  that  if  they  would  reduce  their 
drafts  to  three-fourths  of  the  amount  of  the  contract  price  of  said  wheat 
and  leave  plaintiff  one-fourth  of  said  drafts  to  make  good  any  reclama- 
tion that  might  accrue  in  regard  to  said  wheat,  plaintiff  would  take 
charge  and  unload  said  wheat,  and  after  unloading  said  wheat  would 
pay  the  balance  of  said  drafts,  then  and  in  that  event,  the  plaintiff,  the 
Commerce  Milling  and  Grain  Company,  would  be  estopped  from  re- 
claiming any  part  of  the  three-fourths  of  said  drafts  so  paid,  and  you 
should  so  find."  This  charge  was  not  applicable  to  the  facts  adduced 
upon  the  trial.  At  the  time  the  understanding  was  had  with  Parker  ii> 
Commerce  only  one  car  had  been  inspected,  and  according  to  the  mill 
inspector  the  top  of  the  wheat  in  that  car  had  been  inspected,  and  that 
when  the  car  was  unloaded  the  wheat  below  the  top  was  discovered  to 
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be  much  worse  damaged  than  the  inspection  of  the  wheat  at  the  top  in- 
dicated. The  examination  afterward  of  the  other  car,  according  to 
plaintiff's  evidence,  showed  a  quantity  of  the  wheat  therein  to  be  unfit 
for  use  and  valueless  to  the  milling  company.  When  the  reservation  of 
25  per  cent  to  cover  shortage  in  weight  and  grade  was  agreed  upon,  the 
parties  evidently  thought,  from  the  partial  examination  then  made> 
that  that  amount  would  be  sufScient  to  cover  any  reclamation.  The 
circumstances  under  which  the  agreement  was  made  would  not  estop 
the  milling  company  from  claiming  more,  if  in  fact  the  wheat  was  dam- 
aged more  than  was  indicated  by  the  wheat  on  top.  The  understanding 
was  had  to  protect  the  milling  company  from  loss,  and  the  fact  that  a 
smaller  amount  was  retained  than  was  necessary  would  not  confine  the 
milling  company  to  the  amount  retained,  but  it  would  be  entitled  to  re- 
cover the  amount  of  loss  sustained,  if  any,  in  excess  of  the  amount  re- 
tained. No  element  of  estoppel  is  shown  by  the  evidence.  Then  the 
real  issue  between  the  milling  company  and  Morris  &  Parker  is  the  dif- 
ference between  the  value  of  the  wheat  delivered  and  that  contracted  for. 
The  difference  is  the  measure  of  recovery. 

The  evidence,  in  our  opinion,  shows  that  the  bank  received  the  checks 
for  collection,  and  no  liability  attached  to  it  in  favor  of  the  milling  com- 
pany for  a  failure,  if  any,  of  the  wheat  being  such  as  contracted  for. 
For  the  breach  of  the  warranty  the  milling  company's  recourse  is  against 
Morris  &  Parker.     Tolerton  v.  Bank,  84  N.  W.  Rep.,  930. 

The  judgment  is  reversed  as  to  Morris  &  Parker,  and  affirmed  in  all 
other  respects. 

Reversed  and  remanded. 


Mrs.  L.  J.  CuMMiNGS  v.  Tempe  A.  Moore  et  al. 

Decided  December  18,  1901. 

1.— Conveyance — ^Breach  of  Contract — ^Recovery  Back  of  Land — Consideration. 

Where  a  grantor  conveyed  land  in  consideration  of  a  contemplated  marriage 
between  himself  and  the  grantee  and  her  agreement  to  have  a  house  erected  on 
the  land,  to  be  used  by  them  as  a  home,  and  the  grantee  failed  to  have  the 
house  erected,  and  the  grantor  died  before  the  consummation  of  the  marriage,, 
his  heirs  were  entitled  to  recover  back  the  land. 

2.— Evidence — ^Deposition — ^Parties  to  Suit. 

Where  the  heirs  of  the  original  plaintiff  became  parties  to  the  suit  after 
his  death,  it  was  not  error  for  the  court  to  refuse  to  exclude  the  deposition  of 
the  original  plaintiff  on  the  ground  that  the  heirs  were  not  parties  at  the  time 
the  deposition  was  taken. 

8.--Contract— Parol  Evidence— Pleading. 

Where  an  instrument  upon  its  face  fails  to  show  the  entire  agreement,  it 
is  not  necessary  to  allege  fraud,  accident,  or  mistake  in  order  to  permit  evidence 
as  to  the  real  contract  and  consideration. 

4. — Same — Consideration. 

Where  the  consideration  expressed  in  a  deed  was  "$5  and  other  considera- 
tions," parol  evidence  was  admissible  to  show  what  were  the  other  considera- 
tions. 
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Appeal  from  Dallas.    Tried  below  before  Hon.  Thos.  F.  Nash. 
E.  B.  Mvse  and  R.  C.  Porter,  for  appellant. 
Chas.  Fred  Tucker,  for  appellees. 

RAINEY,  Chief  Justice. — This  suit  was  instituted  by  M.  T.  Tip- 
pin  against  Mrs.  L.  J.  Cummings,  the  appellant,  to  recover  a  tract  of 
land  that  he  had  theretofore  deeded  to  her.  After  the  institution  of  the 
«uit,  M.  T.  Tippin  died,  and  the  appellees,  his  children  and  heirs,  made 
themselves  parties  and  prosecuted  the  suit.  Judgment  was  rendered  in 
favor  of  the  appellees,  from  which  this  appeal  is  prosecuted. 

The  plaintiffs'  petition  substantially  alleged  that  there. was  an  agree- 
ment between  him  and  Mrs.  L.  J.  Cummings  to  intermarry;  that  in 
July,  1900,  plaintiff  stated  to  the  defendant  that  he  owned  tibe  land  in 
•controversy,  and  that  he  wished  to  provide  for  a  home  on  some  of  said 
land  for  himself  and  defendant  to  be  used  by  them  as  such  after  their 
-contemplated  marriage,  but  that  he  had  not  the  means  or  credit  whereby 
he  could  build  such  home.  Defendant  then  suggested  to  plaintiff  that 
she  had  a  son  living  in  Dallas  who  was  receiving  a  good  salary,  and  that 
if  plaintiff  would  convey  said  land  to  her,  she  would  induce  her  son  to 
raise  the  money  to  build  a  dwelling  house  as  a  home  for  plaintiff  and 
•defendant  upon  some  portion  of  said  land.  Thereupon,  relying  upon 
such  undertaking  so  made  by  defendant,  he  conveyed  the  said  land  to 
her  for  the  sole  purpose  of  enabling  defendant  to  so  induce  her  said  son 
to  secure  the  building  of  said  dwelling  house  upon  said  land  to  be  used 
as  a  home  for  plaintiff  and  defendant  after  their  contemplated  mar- 
riage. There  was  no  consideration  paid  by  defendant  or  received  by 
plaintiff  for  the  conveyances  or  either  of  them,  and  that  the  legal  title 
to  said  lands  was,  by  the  conveyances,  vested  in  defendant  in  trust  for 
the  purposes  aforesaid.  That  defendant  has  failed  to  induce  her  son 
to  have  said  dwelling  house  built  on  any  of  said  lands,  and  that  her  son 
has  failed  and  refused  to  do  so.  That  after  defendant's  son  had  refused 
to  secure  said  house  to  be  built,  plaintiff  requested  defendant  to  recon- 
vey  said  land  to  him,  which  she  refused  to  do. 

The  foregoing  allegations  were  substantially  proved  on  the  trial,  and 
we  find  from  the  facts  that  the  deed  was  made  in  contemplation  of  mar- 
riage and  to  secure  the  erection  of  the  house  thereon  to  be  occupied  as 
a  home  by  the  said  Tippin  and  the  said  L.  J.  Cummings  after  their 
marriage. 

The  contract  of  marriage  was  never  consummiated,  and  we  are  of  the 
opinion,  under  the  evidence,  that  had  M.  T.  Tippin  lived  he  could  have 
recovered  the  land.  The  appellees  herein  being  his  legal  heirs,  inher- 
ited his  right  and  are  entitled  to  recover. 

The  appellant  complains  of  the  ruling  of  the  court  in  admitting  the 
-depositions  of  M.  T.  Tippin,  taken  during  his  lifetime,  on  the  ground 
that  appellees  were  not  parties  to  the  suit  when  said  depositions  were 
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taken.  The  court  did  not  err  in  overtniKng  the  dbjeetion.  The  appel- 
lees occupied  the  same  relation  to  the  suit  that  said  Tippin  did  before 
his  death. 

.There,  are  various  assignments  attacking  the  judgment  on  the  ground 
that  it  is  not  supported  by  the  evidence.  None  of  these  are  well  taken^ 
and  the  judgment. is  affirmed. 

Affirmed, 

.  ON  BEHEARING. 

It  is  insisted  by  appellant  that  as  this  court  found  as  a  fact  that  the 
deeds  from  Tippin  to  Mrs.  Cummings  were  made  in  consideration^ 
among  otiier  things^  in  contemplation  of  their  marriage^  the  court 
should  hold  the  deed  to  be  binding,  as  such  is  a  sufficient  consideration. 
Tippin  died  without  the  marriage  being  consjimmated,  though  the  evi- 
dence fails  to  show  that  the  engagement  had  been  broken  off  before  his. 
deaths  unless  the  fact  that  he  brought  suit  to  cancel  the  deeds  can  be 
considered  as  such.  What  force  an  agreement  made  in  contemplation 
of  marriage  will  have  when  the  marriage  was  not  consummated,  we  will 
not  attempt  to  decide.  AH  the  authorities  that  have  been  cited  and  to- 
which  we  have  had  access  treat  of  questions  arising  upon  antenuptial 
agreements  after  the  consummation  of  the  marriage.  Our  disposition 
of  the  case  was  not  based  upon  the  fact  that  the  contemplated  marriage 
was  never  consummated,  but  upon  the  fact  that  one  of  the  undertakings 
of  Mrs.  Cummings,  which  fortned  a  part  of  the  consideration,  was  never 
complied  with.  In  addition  to  her  promise  to  piarry,  she  was  to  secure 
the  erection  of  a  house  on  the  land  to  be  occupied  as  a  home  by  them 
after  their  marriage.  This  seems  to  us  an  inxportant  consideration  to 
Tippin,  as  it  made  provision  for  him  for  a  home  which  he  was  unable 
himself  to  otherwise  provide.  It  was  not  error  to  admit  parol  testimoAy 
to  show  what  the  contract  was  between  the  parties.  The  deeds  did  not 
show  the  undertaking  upon  the  part  of  Mrs.  Cummings. .  The  consid- 
eration expressed  in  the  grant  was  "$5  cash  and  other  considerations.*' 
Of  what  "other  considerations"  consisted  does  not  appear,  nor  is  there 
any  provision  as  to  what  the  obligation  of  Mrs.  Cummings  was.  It  is 
well  settled  in  this  State  that  where  an  instrument  fails  upon  its  face 
to  show  the  whole  contract  between  the  parties,  parol  evidence  is  admis- 
sible to  prove  what  the  real  contract  was.  Gibson  v.  Fifer,  21  Texas,, 
260;  Taylor  v.  Merrill,  64  Texas,  494;  Johnson  v.  Elmen,  24  Texas  Civ, 
App.,  43;  Womack  v.  Wamble,  7  Texas  Civ.  App.,  273.  Where  the 
instrument  upon  its  face  fails  to  show  the  entire  agreement,  it  is  not 
necessary  to  allege  fraud,  accident,  or  mistake  in  order  to  permit  parol 
evidence  as  to  the  real  contract.  It  is  only  necessary  to  allege  fraud,  ac- 
cident, or  mistake  where  the  instrument  upon  its  face  shows  the  entire 
contract  in  order  to  allow  parol  evidence  to  vary  or  contradict  the  terms 
of  the  contract  as  expressed  in  the  instrument.  Taylor  v.  Merrill,  64 
Texas,  494.     The  evidence  shows  that  Mrs.   Cummings  breached  her 
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contract  in  part  at   leasts  and,  in  our   opinion^   under  the  evidence  it 
would  be  inequitable  for  her  to  hold  the  land. 
The  motion  for  rehearing  is  overruled. 

Overruled. 

ADDITIONAL  CONCLUSIONS  OF  FACT. 

Acting  on  the  motion  of  appellant  for  additional  conclusions  of  f act> 
we  find: 

1.  That  M.  T.  Tippin  solicited  Mrs.  Cummings  to  procure  a  divorce 
from  her  husband  that  she  might  marry  Tippin^  to  which  she  was  not 
averse. 

2.  The  evidence  is  sufficient  to  support  the  verdict  of  the  jury  to  the 
effect  that  said  conveyance  was  not  made  by  Tippin  in  contemplation  of 
insolvency,  and  we  so  find. 

3.  The  evidence  fails  to  show  that  the  engagement  of  Mrs.  Cum- 
mings and  Tippin  to  intermarry  was  ever  broken  off  till  his  death. 

4.  Tippin  executed  the  conveyance  in  consideration  of  the  promise 
of  Mrs.  Cummings  to  marry  him  and  to  procure  the  building  of  a  house 
on  the  land  for  them  to  live  in  after  marriage.  While  the  evidence  fails 
to  show  that  any  specific  time  was  agreed  upon  for  the  erection  of  the 
house^  we  think  it  a  fair  deduction  from  the  evidence  that  it  was  to  be 
erected  within  a  reasonable  time  that  it  might  be  used  by  them  upon 
their  marriage. 

We  do  not  deem  it  necessary  to  make  further  findings  on  the  matters 
embraced  in  the  motion. 

Writ  of  error  refused. 


W.  L.  Diamond  and  Oak  Cliff  Sewbraqb  Company  v, 
Ben  W.  Smith. 

Decided  Noyember  2,  1901. 

1.— Trespass— Pleading. 

See  petition  in  an  action  of  joint  trespass  for  breaking  and  destroying  plain- 
tiff's sanitary  sewer  situated  on  his  property  occupied  by  himself  and  his  ten- 
ants, and  connecting  with  the  main  sewer,  held  to  show  a  cause  of  action  against 
both  defendants,  and  for  exemplary  as  well  as  actual  damages. 

S^—&me— Joint  Defendants. 

Where  the  last  pleading  filed  by  plaintiff  set  out  in  the  caption  the  names 
of  both  defendants  as  parties,  and  in  the  body  thereof  charged  lK>th  with  a  tres- 
pass, and  sought  a  recovery  against  both,  the  fact  that  in  the  commencement 
the  word  "defendant"  was  used  instead  of  the  word  "defendants"  was  imma- 
terial, and  did  not  warrant  the  contention  that  one  of  the  defendants  had  been 
dismissed  from  the  suit. 

^.— Same — ^Agency  as  a  Defense. 

It  is  not  a  sufficient  answer  for  one  of  the  defendants  to  say  that  he  acted 
as  the  agent  of  the  other  where  a  joint  trespass  is  charged. 


1901J]  Sewerage  Co.  v.  Smith.  559 

4.— Same— BzempUiTy  Damagefr— Suffldency  of  Eyidence. 

Evidence  held  sufficient  to  show  that  the  action  of  a  sewer  company  in 
breaking  plaintiff's  sewer  connection  was  wrongful,  willful,  and  oppressive,  and 
such  as  warranted  exemplary  damages. 

5.^^cme — ^Dedication— Sewer  System. 

See  evidence  held  insufficient  to  show  a  dedication  of  a  sewer  system  to  a 
city. 

^— Same— Title  in  Third  Party— Harmless  Error. 

Defendants  having  asserted  title  in  themselves  to  the  sewer  system,  and 
having  failed  to  show  title,  an  instruction  that  the  title  was  in  a  third  party, 
if  error,  was  harmless,  the  evidence  showing  that  when  plaintiff's  residence  was 
first  connected  with  the  sewer  this  was  done  with  the  consent  of  the  party 
claiming  to  have  control  of  the  sewer,  and  that  plaintiff's  connection  had  been 
peaceful  and  undisturbed  until  it  was  broken  by  the  defendants. 

Appeal  from  Dallas.    Tried  below  before  Hon.  T.  P.  Nash. 

Morris  &  Crow  and  C.  F.  Cohron,  for  appellants. 

Wharton  dk  Young  and  Cockrell  <6  Gray,  for  appellee. 

BOOKHOUT,  AssocL-^TE  Justice. — ^This  was  a  suit  instituted  by 
Ben  W.  Smith  in  the  District  Court  of  Dallas  County  against  the  Oak 
ClifiE  Sewerage  Company  and  W.  L.  Diamond,  to  recover  damages.  The 
petition  alleged,  in  substance,  that  in  1896  plaintiff  erected  his  residence 
and  home  on  lots  1  and  2,  block  106,  in  Oak  Cliff,  Texas,  which,  since 
said  date,  had  been  occupied  by  himself  and  family  as  his  home,  and 
that  afterward  plaintiff  erected  three  tenement  houses,  which  are  now 
used  and  occupied  as  such.  That  in  1896  plaintiff  built  and  connected 
with  his  home  a  sanitary  sewer,  and  also,  as  completed,  connected  his 
said  tenant  houses  with  said  sewer,  which  was  being  used  by  plaintiff 
and  his  said  tenants.  That  on  the  6th  day  of  October,  1900,  defendants, 
in  total  disregard  of  plaintiff^s  rights,  unlawfully  and  maliciously  dug 
up,  broke,  and  destroyed  plaintiff's  sewer,  without  the  consent  of  plain- 
tiff. That  plaintiff  was  thereby  annoyed,  and  the  health  of  his  family 
jeopardized,  and  that  plaintiffs  were  influenced  by  a  desire  to  injure, 
harass,  and  annoy  plaintiff,  and  in  an  oppressive  and  arbitrary  way  over- 
ride his  rights.  That  plaintiff  was  compelled  to  repair  his  sewer  at  an 
•expense  of  $10,  for  which  he  prays  judgment  as  actual  damages,  and  by 
reason  of  the  oppressive,  willful,  and  malicious  conduct  of  the  defend- 
ants, plaintiff  is  entitled  to  exemplary  damages,  which  he  places  at 
$5000,  and  prays  judgment. 

Defendants  answered  by  general  and  special  exceptions,  and  further 
specially  plead  that  there  is  a  main  sewer  in  the  city  of  Oak  Cliff,  run- 
ning from  what  is  now  known  as  the  Oak  Cliff  Female  College,  across 
to  and  down  the  south  side  of  Jefferson  street  to  block  63  in  said  city; 
thence  across  said  block  to  and  down  Greenwood  street  to  the  north 
hoimdary  of  said  city,  and  terminating  in  the  bottom  of  the  Trinity 
Biver.    That  said  sewer  was  constructed  in  1890  by  the  Oak  Cliff  Hotel 
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Company  for  the  use  of  said  hotel  and  the  citizens  of  said  city;  that  the 
same  was  an  easement  and  belonging  to  said  hotel  company.  That  in 
1892  the  Oak  Cliff  College  was  incorporated  and  became  the  owner,  for 
valuable  consideration,  of  said  hotel  property  and  the  sewer  connected 
therewith.  That  in  1891  the  city  of  Oak  Cliff  was  incorporated  under 
the  general  laws  of  the  State  of  Texas,  and  in  1894  adopted  a  penal  ordi- 
nance (article  122)  prohibiting  excavations  of  its  streets  and  alleys. 
That  in  1897  the  Oak  Cliff  Sewerage  Coippany  was  incorporated,  and 
purchased  from  said  Oak  Cliff  College  said  line  of  sewer.  That  in  July, 
1899,  the  city  of  Oak  Cliff  granted  to  defendants  a  franchise  over  tne 
streets  and  alleys  to  construct  and  maintain  a  sewerage  system  for  the 
benefit  of  the  inhabitants  of  said  city,  and  fixing  the  rate  of  charges  for 
connections  therewith  permitted  to  be  charged  in  order  to  maintain  and 
extend  said  sewer  system,  and  said  ordinances  further  providing  and 
authorizing  said  sewerage  company  to  cut  off  and  disconnect  all  persons, 
refusing  to  pay  said  rates  so  fixed.  That  the  said  plaintiff  had  con- 
nected with  said  sewer,  in  violation  of  said  ordinances  and  without  per- 
mit from  said  city  or  said  sewerage  company,  and  that  plaintiff  had  had 
constructed  an  unlawful  sewer,  and  connected  the  same  with  the  de- 
fendants^ main  line  of  sewer,  and  willfully  refused  to  comply  with  the 
ordinances  of  said  city,  and  refused  to  pay  the  reasonable  charges  fixed 
by  said  city  council  and  charged  by  defendant,  and  hfed  been  so  v&vag; 
same  since  1896,  with  four  residences. 

Defendant,  Oak  Cliff  Sewerage  CcHnpany,  further  plead  that  if  they 
were  not  the  true  owners  of  said  sewer  main  line,  then  the*same  is  the 
property  of  the  city  of  Oak  Cliff,  or  that  it  has  the  right  to  control  same, 
and  that  same  has  been  in  possession  of  defendant,  by  permission  and 
franchise  granted  by  said  city,  since  1897,  and  it  pleads  the  statute  of 
limitation  of  two  years  and  the  rights  of  the  city  since  1890.  That  de- 
fendant further  pleads  a  lease  to  it  by  said  city,  of  date  April  26,  1901, 
when  said  city  declared  that  it  was  necessary  for  said  city  to  take  charge 
of,  regulate,  and  control  same  for  sanitary  purposes,  and  leased  same 
to  defendant  for  five  years,  with  exclusive  right  to  control  the  same 
under  regulations  of  the  city.  That  the  charges  due  from  plaintiff  Jan- 
uary 1,  1901,  was  the  sum  of  $96,  which  plaintiff  refuses  to  pay,  and  for 
which  defendant  prays  judgment  by  its  cross-bill  and  plea  in  reconven- 
tion, and  for  general  relief  and  dissolution  of  the  restraining  order  of 
the  court,  and  for  costs. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  against  both 
defendants  for  $2.50  actual,  and  $25  exemplary  damages.  From  this 
judgment  defendants  prosecuted  an  appeal. 

Opinion. — 1.  The  petition  stated  a  good  cause  of  action,  and  there 
was  no  error  in  overruling  defendants^  exceptions.  The  contention  that 
W.  L.  Diamond  had  been  dismissed  from  the  suit  is  not  tenable.  The 
last  pleading  filed  by  the  plaintiff.  Smith,  set  out  in  the  caption  the 
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names  of  both  defendants  as  parties  defendant.  The  body  of  the  plead- 
ings charged  both  of  the  defendants  with  the  trespass^  and  sought  to 
recover  against  both  of  them.  The  fact  that  in  the  commencement  of 
the  petition  the  word  "defendant*^  was  used  instead  of  "defendants/* 
is  immaterial.  The  petition  clearly  charges  each  of  the  defendants  with 
a  trespass^  aod  sets  forth  a  good  cause  of  action  against  each  of  thenk 
It  was  not  a  sufficient  answer  for  one  of  the  defendants  to  say  that  he 
acted  as  the  agent  of  the  other^  where  a  joint  trespass  was  charged. 

2.  It  is  contended  by  appellants  in  their  fourth^  fifths  sixth,  seventh^ 
and  eighth  assignments  pf  error,  which  are  grouped,  that  the  evidence 
was  insufficient  to  support  a  judgment  for  exemplary  damages,  and  that 
it  was  error  for  the  court  to  refuse  to  give  its  special  charge  number  3, 
in  effect  instructing  the  jury  that  they  could  not,  under  the  evidence, 
find  exemplary  damages.  The  evidence  shows  that  the  Dallas  Land  and 
Loan  Company,  a  private  corporation,  owned  certain  property  west  of 
the  Trinity  Kiver,  and  adjoining  the  city  of  Dallas,  upon  which  said 
company  proposed  to  build  a  town.  It  caused  the  land  to  be  platted  in 
lots  and  blocks  and  streets,  and  filed  said  plat  with  the  county  clerk  for 
record.  Thereafter,  in  1890,  said  company  built  and  constructed  a  sewer 
in  Jefferson  and  Greenwood  streets,  as  shown  by  said  plat,  running  from 
Park  street  to  about  Fifth  street  and  thence  to  Greenwood  street  and 
down  same  to  the  Trinity  Biver  bottom.  This  sewer  was  built  with  the 
intention  of  making  it  a  part  of  the  sewer  system  of  the  city  of  Oak 
Cliff,  which  the  city  would  take  as  a  corporation.  In  Jime,  1890,  the 
Dallas  Land  and  Loan  Company  conveyed  to  the  Oak  Cliff  Hotel  Com-, 
pany  four  lots  out  of  block  112  in  Oak  Cliff,  according  to  the  plat 
thereof.  The  Oak  Cliff  Hotel  Company  executed  to  J.  T.  Dargan, 
trustee,  a  deed  of  trust  on  the  same  lots  to  secure  the  Dallas  Land  and 
Loan  Company  in  the  payment  of  the  purchase  money  notes.  Default 
having  been  made  in  the  payment  of  the  notes,  this  trust  deed  was  fore- 
closed and  the  property  bought  in  by  the  Oak  Cliff  College  and  con- 
veyed to  said  company  by  the  trustee.  Iji  1891  the  Pallas  Land  and 
Loan  Company  made  an  assignment,  and  after  its  lebts  were  settled,  the 
residue  of  its  property  was  transferred  to  T.  L.  Marsalis,  who  author- 
ized the  people  who  were  building  that  as  many  as  wanted  to  might 
connect  with  the  sewer. 

In  1896  the  plaintiff's  residence  was  erected  and  connected  by  a  four- 
inch  sewer  with  the  old  sewer  in  Jefferson  street.  Dr.  Patton,  who  had 
been  given  authority  in  1890  to  connect  with  the  old  sewer,  looked  after 
the  erection  of  plaintiff's  residence,  and,  acting  under  the  authority  given 
him  in  1890,  caused  it  to  be  connected  with  the  main  sewer  in  Jefferson 
street.  Plaintiff  moved  into  his  residence  in  1896  and  has  lived  there 
since.  He  erected  three  other  houses  on  the  same  lot  for  the  purpose  of 
renting  same,  and  these  houses  are  connected  with  the  four-inch  sewer 
extending  from  his  residence  to  the  main  sewer. 

In  1897  the  Oak  Cliff  Sewerage  Company  was  chartered  for  the  pur- 
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pose  of  constructing,  maintaining,  and  operating  sewers  in  and  along 
the  streets  and  alleys  of  Oak  CliflE,  and  the  city  council  granted  the 
sewerage  company  a  franchise  authorizing  it  to  construct  and  operate 
sewerage  pipes  along  and  through  its  streets  and  alleys,  and  fixed  a  sched- 
ule of  fees  and  charges  which  the  company  was  permitted  to  charge 
those  who  connected  therewith.  In  the  same  year  the  Oak. Cliff  College 
executed  to  the  sewerage  company  a  conveyance  of  the  old  sewer  in  Jef- 
ferson and  Greenwood  streets.  This  deed  was  recorded.  Acting  under 
this  conveyance  the  sewerage  company  assumed  the  right  to  control  the 
old  sewer,  and  with  it  as  a  basis,  began  to  extend  the  same  with  the 
view  of  constructing  a  sewerage  system  for  the  city.  Many  citizens  took 
stock  in  this  company  for  the  purpose  of  having  the  sewerage  system 
extended.  The  plaintiff,  Smith,  was  solicited  to  take  stock  in  the  com- 
pany and  refused,  whereupon  the  company  made  out  a  bill  for  sewerage 
fees  and  charges  for  two  years  in  accordance  with  the  rate  authorized 
by  the  ordinance  of  the  city  and  presented  same  to  Smith.  He  refused 
to  pay,  claiming  that  the  company  did  not  have  title  to  the  old  sewer. 
Thereupon,  in  October,  1900,  the  defendant  Diamond,  acting  under  in- 
structions from  the  sewerage  company,  caused  the  sewer  pipe  connecting 
Smith's  residence  and  other  houses  with  the  old  sewer  to  be  broken, 
thereby  causing  the  same  to  be  disconnected  from  said  old  sewer.  This 
was  done  on  Saturday  in  the  absence  of  Smith.  When  he  learned  of  it, 
he  was  considerably  annoyed.  Upon  his  return  in  the  evening  he  caused 
the  same  to  be  repaired.  The  reasonable  cost  of  repairing  the  break  was 
from  $2  to  $2.50.  The  evidence  in  the  record  shows  that  defendant 
failed  to  show  title  to  the  sewer.  The  deed  from  the  Oak  Cliff  College 
to  the  sewerage  company  did  not  convey  title,  and  for  this  reason  it  was 
excluded  by  the  court  as  evidence  of  title,  but  admitted  upon  the  issue 
of  exemplary  damages.  The  action  of  the  defendants  in  breaking  plain- 
tiff*s  sewer  connection  was  wrongful.  They  had  full  knowledge  of  all 
the  facts  and  of  plaintiff^s  rights.  The  jury  found,  and  in  deference 
to  their  verdict  we  conclude,  that  the  act  was  willful  and  oppressive. 

3.  In  April,  1901,  the  city  of  Oak  Cliff  asserted  title  of  the  old 
sewer  and  the  right  to  control  the  same,  and  for  the  purpose  of  securing 
a  complete  sewerage  system  for  the  city  leased  the  same  to  the  sewerage 
company  for  a  term  ending  January  1,  1905.  The  city  was  to  receive 
a  portion  of  the  net  profits  derived  by  the  sewerage  company  from 
charges  and  fees  collected  by  it  for  the  use  of  the  sewer.  It  is  contended 
in  the  argument  of  the  appellants  that  the  old  sewer  was  dedicated  to 
the  city  by  its  owner  at  the  time  the  streets  were  dedicated  in  which 
the  sewer  was  constructed,  and  further,  if  this  is  not  so,  it  was  aban- 
doned by  the  owner,  and  the  city,  by  virtue  of  its  control  over  the 
streets,  had  the  right  to  take  charge  of  the  sewer  and  lease  the  same. 
This  lease  was  not  made  until  after  this  suit  was  instituted.  The  con- 
tention can  only  become  important  in  considering  the  correctness  of  that 
part  of  the   judgment   perpetuating  the   injunction.     Marsalis,   who 
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bought  the  assets  of  the  Dallas  Land  and  Loan  Company,  was  absent 
from  the  State  from  1891  until  several  years  afterward.  The  evidence 
is  silent  as  to  any  action  by  him,  or  any  one  representing  him,  in  ref- 
erence to  the  control  of  the  sewer  during  such  absence.  It  seems  to 
have  been  kept  in  repair  by  those  using  it.  The  city  does  not  seem  to 
have  claimed  title  or  control  of  the  sewer  until  it  leased  the  same  to  the 
sewerage  company.  Marsalis  asserted  title  and  control  of  the  sewer 
after  the  conveyance  by  the  Oak  Cliflf  College  to  the  sewerage  company. 
The  evidence  contained  in  the  record  is  insuflBcient  to  show  a  dedica- 
tion to  the  city.  The  sewerage  company  did  not  acquire  the  right  to 
control  the  sewer  by  its  lease  from  the  city. 

4.  The  proposition  presented  by  appellants  under  their  eleventh, 
twelfth,  and  thirteenth  assignments  of  errors  does  not  arise  in  this 
case.  The  right  of  the  city  to  control  its  streets  and  sewers  is  not  ques- 
tioned on  this  appeal. 

5.  The  complaint  is  made  in  appellants'  seventeenth  assignment  of 
error  that  the  court  erred  in  instructing  the  jury  that  the  title  of  the 
sewer  was  in  T.  L.  Marsalis.  In  view  of  the  fact  that  the  evidence 
does  not  show  title  in  the  sewerage  company  or  W.  L.  Diamond,  the 
charge,  if  error,  is  harmless.  The  evidence  shows  that  when  plaintiflPs 
residence  was  first  connected  with  the  sewer  it  was  done,  with  the  con- 
sent of  the  party  claiming  to  have  control  of  the  sewer,  and  that  his 
connection  had  been  peaceable  and  undisturbed  up  to  the  time  it  was 
broken  by  the  defendants. 

We  have  carefully  examined  each  of  the  assignments  of  error  con- 
tained in  the  brief  of  appellants  and  do  not  find  any  reversible  error. 
The  judgment  is  therefore  affirmed. 

Affirfned. 

Writ  of  error  refused. 


Cole  &  Blocker  v.  J.  F.  Parker  et  al. 

Decided  December  21,  1901. 

1.— Action  for  Death — Statutory  Liability — Negligence  of  Agent  or  Employe. 

Under  the  article  of  the  statute  giving  a  cause  of  action  "when  the  death 
of  any  person  is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  de- 
fault of  another,"  a  party  is  not  liable  for  the  acts  or  omission  of  his  agents  or 
employes,  causing  death,  but  death  must  result  from  his  own  immediate  act  or 
omission.    Rev.  Stats.,  art.  3017. 

It.— Same — Charge. 

Where,  in  an  action  of  damages  for  causing  death,  the  petition  charged  neg- 
ligence on  the  part  of  defendants,  lessees  of  an  electric  light  plant,  and  their 
employes,  and  the  court  instructed  that  defendants  would  be  liable  if  they  were 
negligent  in  operating  the  plant,  a  requested  charge  that  they  would  not  be 
liable  if  the  real  and  direct  cause  of  death  was  some  negligent  act  or  omission 
on  the  part  of  the  persons  they  had  placed  in  charge  of  tiie  plant  to  operate  it, 
should  have  been  given. 
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3. — Same— Liability  for  Negligence — ^Electric  Plant. 

Where  death  resulting  from  defective  construction  of  an  electric  light  plant 
in  failing  to  have  a  guy  wire  properly  insulated,  the  liability  of  the  lessee  com- 
pany operating  the  plant  depended  on  whether  or  not  they  were  negligent  in  not 
discovering  and  remedying  the  defect. 

4.— Negligence— Electricity— Degree  of  Care. 

In  the  construction  and  operation  of  an  electric  light  plant  the  highest  de- 
gree of  care  must  be  used  to  protect  persons  and  property  from  injury. 

6.— Same — ^Liability  Defined. 

Parties  operating  an  electric  light  plant  are  bound  to  exercise  proper  care 
to  see  that  the  plant  is  properly  constructed  before  having  it  operated,  and  if 
they  are  negligent  in  this  respect,  the  death  of  another  caused  by  such  negli- 
gence renders  them  liable  without  actual  knowledge  of  the  defect,  and  although 
the  plant  is  operated  by  their  employes. 

6. — ^Action  for  Death — ^Minor  Son — ^Parent's  Measure  of  Damages. 

A  parent  may  recover  for  the  wrongful  death  of  a  minor  son  the  pecuniary 
value  of  the  son's  services  during  minority,  less  the  expense  of  his  maintainanoe 
during  that  period,  and  in  addition,  such  pecuniary  aid  as  the  parent  has  reason- 
able expectation  of  receiving  from  the  son  after  his  majority. 

7.— Same— Discretion  of  Jury. 

Since  the  statute  provides  that  in  actions  for  death  ''the  jury  may  give  such 
damages  as  they  think  proportioned  to  the  injury,"  the  amount  of  the  damages 
m  such  cases  is  within  the  discretion  of  the  jury,  subject,  however,  to  revision 
by  the  court  in  the  event  such  discretion  is  abused.    Rev.  Stats.,  art.  3027. 

Appeal  from  Fannin.    Tried  below  before  Hon.  Ben  H.  Denton. 

Taylor  &  McGrady,  for  appellants. 

Gross  &  Gross  and  Hale  &  Hale,  for  appellees. 

RAINEY,  Chief  Justice. — ^Appellees  sued  to  recover  damages  for 
the  death  of  their  son,  which  was  alleged  to  have  occurred  from  the  neg- 
ligent construction  and  operation  of  an  electric  light  plant  operated  by 
appellants  and  their  agents  in  the  town  of  Honey  Grove.  Defendant 
answered  by  general  denial,  and  specially  plead  contributory  negligence. 

The  testimony  is  that,  the  town  of  Honey  Grove  put  in  an  electric 
light  plant  for  lighting  its  streets  and  to  furnish  lights  to  its  inhabitants 
for  hire,  and  operated  it  for  two  or  three  years,  and  on  September  1, 
1899,  leased  it  to  appellants  to  be  operated  by  them  for  five  years  for  a 
stipulated  consideration.  At  the  northwest  corner  of  plaintiffs'  resi- 
dence lot  in  said  city,  at  the  intersection  of  two  streets,  there  was  placed 
an  arc  light  for  lighting  the  streets,  which  hung  twenty  feet  above  the 
ground,  suspended  from  a  cable  wire  which  ran  from  top  of  a  post 
twenty-five  feet  high  in  edge  of  street  at  northwest  corner  of  plaintifb' 
lot  diagonally  across  the  streets  in  a  northwest  direction  to  top  of  a  like 
post  near  the  comer  of  the  opposite  lot.  These  posts  were  braced  by 
means  of  guy  wires  and  slug  posts.  At  northwest  comer  of  plaintiffs* 
lot  one  guy  ran  from  near  top  of  post  down  to  the  south  and  tied  to  top 
of  a  slug  set  in  ground  in  edge  of  street  about  six  feet  from  ground,  and 
a  like  guy  ran  from  near  top  of  this  post  down  and  east  to  top  of  a 
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slug  set  in  ground  just  outside  the  sidewalk  and  near  plaintiib^  front 
yard  gate.  It  was  on  this  guy  wire  that  deceased  was  killed  by  a  charge 
of  electricity.  On  January  21,  1900,  just  after  dark,  deceased,  a  boy 
17  years  old,  with  other  boys,  was  playing  in  the  street  under  this  light; 
he  took  hold  of  said  guy  wire  to  shake  or  scare  a  bird  out  of  hood  of 
said  light,  and  received  an  electric  shock,  killing  him  instantly.  The 
electric  wires  were  extended  over  the  city  at  the  top  of  tall  poles  set  in 
streets  near  the  side,  in  the  usual  way.  The  wires  around  the  guy  post 
were  in  easy  reach  of  those  traveling  along  the  sidewalk.  Cole,  one  of 
the  appellants,  testified  that  he  knew  the  height  of  the  guy  post  where 
the  accident  occurred;  he  "knew  of  Jim  Lamaster  coming  in  contact 
with  one  of  the  guy  wires  in  another  part  of  the  town,  and  that  he  had 
sued  and  recovered  judgment  for  such  injury  sustained.'*  Blocker  tes- 
tified that  he  had  heard  of  the  Lamaster  incident. 

Appellants  were  unskilled  in  the  construction  and  operation  of  elec- 
tric light  plants.  The  operation  of  the  plant  had  been  intrusted  to  em- 
ployes whom  they  supposed  were  competent.  They  testified  that  they 
did  not  know  of  any  defect  in  the  construction  of  the  plant,  or  of  any 
negligence  of  their  employes  in  failing  to  keep  it  in  repair j,  that  the 
plant  had  been  constructed  by  the  city  under  the  supervision  of  one 
whom  they  learned  to  be  competent. 

Appellants  requested  the  court  to  charge  the  jury:  "If  you  believe 
from  the  evidence  that  the  real  and  direct  cause  of  the  death  of  de- 
ceased was  some  negligent  act  or  omission  on  the  part  of  the  persons 
whom  Cole  &  Blocker  had  placed  in  charge  of  said  plant  to  operate  it, 
then  find  for  defendants.*' 

In  view  of  the  allegations  of  plaintiffs*  petition  and  the  charge  of  the 
court,  this  special  charge  should  have  been  given.  The  petition  alleged 
negligence  on  the  part  of  the  defendants  and  their  employes.  The 
court  charged  the  jury,  in  efifect,  that  the  defendants  would  be  liable  if 
they  were  negligent  in  operating  the  plant  and  keeping  it  in  repair. 
No  charge  was  given  relative  to  the  nonliability  of  defendants  for  the 
acts  of  their  employes.  The  court's  charge  failing  to  mention  the  ef- 
fect of  the  negligence  of  the  employes  was  calculated  to  lead  the  jury 
to  believe  that  if  there  was  negligence  on  the  part  of  the  employes,  de-^ 
fendants  were  responsible  therefor. 

Actions  for  injuries  resulting  in  death  caused  from  wrongful  act  or 
omission  exist  only  by  virtue  of  the  statute.  The  statute  (Revised 
Statutes,  article  3017)  gives  a  cause  of  action  in  cases  like  this,  "when 
the  deatii  of  any  person  is  caused  by  the  wrongful  act,  negligence,  un- 
skillf ulness,  or  default  of  another."  Under  this  provision  a  party  is  not 
liable  for  the  act  or  omission  of  its  agents  causing  death,  but  death  must 
result  from  his  own  immediate  act  or  omission,  etc.  Hendrick  v.  Wal- 
ton, 69  Texas,  192 ;  Hargrave  v.  Vaughn,  82  Texas,  347. 

It  appears  from  the  testimony  of  Ote  Hale,  appellants'  employe  whose 
duty  it  was  to  keep  the  lines  in  repair,  that  the  injury  resulted  from  a 
defective  construction  in  failing  to  have  the  guy  wire  properly  insulated. 
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His  evidence  on  this  point  was  not  contradicted.  This  being  true,  the 
issue  then  was,  whether  or  not  appellants  were  negligent  in  not  discov- 
ering the  defect  and  having  it  remedied.  The  authorities  hold  that  in 
the  construction  and  operation  of  an  electric  light  plant  the  highest 
degree  of  care  should  be  used  to  protect  persons  and  property  from  in- 
jury. Girandi  v.  Electric  Co.,  107  Cal.,  210;  McLaughlin  v.  Electric 
Co.,  37  S.  W.  Rep.  (Ky.),  851,  and  authorities  therein  cited. 

Appellants  were  dealing  with  a  dangerous  force,  and  it  was  their  duty 
to  exercise  proper  care  to  see  that  the  plant  was  properly  constructed 
before  having  the  plant  operated.  Whether  they  used  proper  care  in 
this  respect  is  a  question  for  the  jury  to  determine  from  the  evidence  ad- 
duced on  the  trial  of  the  cause.  If  appellants  were  negligent  in  this  re- 
spect, then  the  injury  would  be  the  result  of  their  "immediate  act,*'  or 
rather  their  omission,  though  the  plant  was  operated  by  their  employes. 
Where  the  owner  causes  defective  machinery  to  be  put  in  operation,, 
knowing,  or  by  the  use  of  proper  diligence  might  have  known,  of  its 
defective  condition,  and  death  results  to  another  by  reason  of  such  de- 
feat, he  will  be  held  liable  therefor.  That  he  was  unskilled  in  its  use 
and  did  ^ot  know  of  the  defect  will  not  be  sufficient  excuse  for  him. 
The  law  imposes  upon  him  the  duty  of  exercising  proper  care  in  regard 
to  its  condition,  and  failing  to  use  such  care,  he  is  responsible  for  the 
consequences.  Unskillfulness  is  a  ground  for  recovery  under  the  stat- 
ute, where  death  results  therefrom.     Art.  3017. 

Appellant  complains  of  the  court's  charge  on  the  measure  of  dam- 
ages, and  the  refusing  to  give  special  charges  requested  on  the  same 
subject.  The  court's  charge  was:  "If  you  find  a  verdict  for  plain- 
tiffs, it  could  only  be  for  actual  damages;  then  I  instruct  you,  that  the 
plaintiffs  would  be  entitled  to  recover  the  pecuniary  value  of  their  son's 
services  until  he  had  arrived  at  the  age  of  twenty-one  years,  less  the 
cost  and  expense  of  his  care,  support,  and  maintenance  during  the  pe- 
riod of  his  minority,  and  if  you  further  believe  that  plaintiff  had  a 
reasonable  expectation  of  receiving  from  said  Charley  Parker,  had 
he  lived,  considering  his  position  and  ability,  contributions  to  their 
wants  and  necessities  after  he  reached  his  majority,  then  plaintiffs  are 
entitled  to  recover  whatever  pecuniary  aid  they  had  a  reasonable  expec- 
tation of  so  receiving,  if  any." 

The  requested  charge  was,  in  effect,  that  the  jury  should  allow  them 
only  such  amount  of  damages  as  will,  as  a  "present  cash  payment,  fairly 
compensate  them  for  the  actual  pecunary  loss  they  sustain  by  the  death 
of  their  son."  The  court  properly  charged  the  measure  of  damages, 
and  there  was  no  error  in  refusing  the  special  charge. 

The  statute,  article  3027,  provides  that  "the  jury  may  give  such  dam- 
ages as  they  think  proportioned  to  the  inquiry  resulting  from  such 
death."  This  leaves  the  question  of  damages  to  the  discretion  of  the 
jury,  subject,  however,  to  revision  by  the  court  in  the  event  such  dis- 
cretion is  abused.  Railway  v.  Kindred,  57  Texas,  491.  There  was  no 
evidence  introduced  relative  to  what  the  "present  cash"  value  of  the 
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damages  was  npon  which  the  jury  could  base  a  findings  and  there  is  no 
statute  fixing  such  a  basis  to  govern  the  jury  in  their  finding. 

The  judgment  is  reversed  and  the  cause  remanded  as  to  Cole  & 
Blocker^  but  afiirmed  as  to  Hill. 

Reversed  and  remanded. 


MissouBi,  Kansas  &  Texas  Railway  Company  v.  J.  H.  Walden. 

Decided  December  2,  1901. 

1.— Master  and  Servant— Negligence  of  Foreman. 

Where  plaintiff  and  other  colaborers  were  pulling  the  lower  end  of  a  brace 
from  a  building  by  a  rope,  and  the  brace  striking  an  obstruction,  the  foreman 
directed  plaint^  to  raise  it  over,  and  then,  although  plaintiff  had  requested 
him  to  wait,  ordered  the  other  workmen  to  pull  before  this  was  done,  which 
caused  the  brace  to  fall  on  plaintiff,  the  negligence  of  the  foreman  warranted  a 
verdict  in  plaintiff's  favor. 

2.— Same — ^Aasomed  Risk. 

In  raising  the  brace  plaintiff  assumed  only  the  risk  of  dangers  either  known 
to  him  or  open  and  apparent,  but  not  of  dangers  caused  by  the  negligent  act  of 
th^  foreman. 

8.— Same— Charge  of  Court. 

Where  the  general  charge  restricted  plaintiff's  recovery  to  the  sole  ground 
of  the  foreman's  negligence  in  giving  the  order  to  pull  tiie  rope  at  the  time 
plaintiff  was  attempting  to  lift  the  brace,  it  was  not  error  for  the  court  to 
refuse  an  instruction  that  if  the  men,  other  than  the  foremen,  pulled  the  rope, 
without  specific  directions  from  him,  thereby  causing  the  injury,  the  defendant 
would  not  be  liable. 

4.— Practice  on  Appeal — Harmless  Errof— Supeiflnons  Evidence. 

Where  it  is  conceded  that  the  injuries  proved  are  sufficient  to  support  the 
verdict  in  plaintiff's  favor,  the  improper  admission  of  other  evidence  as  to  the 
injuries  is  harmless. 

Appeal  from  Grayson.    Tried  below  before  Hon.  Eice  Maxey. 
T.  S.  Miller  and  Head  &  Dillard,  for  appellant. 
Randell  &  Wood,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  filed  by  the  appel- 
lee against  the  appellant  to  recover  damages  for  personal  injuries  in- 
curred through  the  negligence  of  appellant.  A  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

1.  The  first  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  defendant's  motion  to  instruct  a  verdict  for  the  defendant 
made  at  the  conclusion  of  the  plaintiff's  evidence.  The  substance  of 
the  plaintiff's  testimony  was;  that  at  the  time  of  the  accident  appellee 
was  working  for  appellant  on  its  car  sheds  in  the  city  of  Denison,  re- 
moving a  brace  30  feet  long,  12  inches  wide,  and  2i/^  to  3  inches  thick, 
which  was  fastened  diagonally  across  the  outside  of  the  car  sheds  on  some 
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^upright  pieces,  the  lower  end  being  near  the  ground,  the  upper  end  be- 
ing some  twenty  feet  above  the  ground.  John  Corcoran  was  appellant's 
foreman,  and  appellee  was  directed  by  the  appellant  to  work  under  the 
•direction  of  said  Corcoran.  Corcoran  directed  appellee  to  take  a  maul 
•»nd  knock  the  lower  end  of  the  brace  loose  from  said  upright  pieces^ 
which  appellee  did.  Then  Corcoran  directed  appellee  to  tie  a  rope 
around  the  lower  end  of  the  brace,  which  order  was  obeyed.  Corcoran 
then  directed  a  number  of  appellee's  eolaborers  to  take  hold  of  said  rope 
and  pull  the  brace  out  from  the  shed.  In  doing  so,  the  brace  struck  an 
obstruction, — one  of  the  rails  of  appellant's  railroad.  Appellee,  under 
the  direction  of  Corcoran,  lifted  it  over  the  obstruction.  In  pulling  it 
out  it  struck  a  second  obstruction,  which  was  a  piece  of  wood  next  to 
another  rail  of  appellant's  railroad.  Corcoran  again  directed  appellee 
to  come  around  between  the  brace  and  the  men  who  had  hold  of  the 
rope,  and  lift  the  brace  over  the  second  obstruction.  Appellee,  in 
obedience  to  an  order  of  Corcoran,  went  up  within  a  short  distance  of 
the  brace,  got  hold  of  the  rope,  and  as  he  did  so  he  said  to  Corcoran  to 
wait.  When  appellee  pulled  on  said  rope  for  the  purpose  of  lifting 
said  brace  over  said  obstruction,  Corcoran  gave  an  order  to  the  men 
holding  the  rope  to  pull  on  the  same,  which  was  obeyed,  thereby  sud- 
denly loosening  the  brace,  and  the  same  fell  upon  appellee  and  injured 
him.  Appellee  did  not  know  that  there  was  anyone  working  at  the 
top  of  the  brace.  He  did  not  know  that  Corcoran  was  going  to  give 
an  order  to  pull  on  the  rope  attached  to  said  brace  while  he  was  in 
the  act  of  lifting  the  same  over  the  obstruction.  On  cross-examina- 
tion he  testified  that  he  had  been  in  the  railroad  employment  about 
sixteen  years,  and  a  good  part  of  that  time  in  the  building  of  bridges 
and  tearing  down  and  repairing  bridges.  Previous  to  entering 
upon  the  work  in  which  he  was  injured  he  had  been  repairing  cars  for 
the  appellant.  He  knew  that  the  manner  in  which  the  braces  were 
being  removed  from  appellant's  shefl  was  accompanied  with  some  dan- 
iger.  He  was  hurt  on  Friday,  and  a  day  or  so  after  the  accident  Mr.  Jen- 
kins, claim  agent  of  the  appellant,  drew  up  a  statement  at  appellee's 
house  and  read  it  over  to  appellee.  He  stated  that  John  Corcoran 
was  there,  and  went  on  to  state  to  Mr.  Jenkins  how  it  was,  and  Mr.  Jen- 
kins wrote  this  down.  Appellee  could  not  read,  and  testifies  he  could 
not  sign  his  name.  He  says :  "I  can  make  scratches  about  it."  That 
the  signature  to  the  statement  was  about  like  his  mark.  He  was  asked 
if  he  made  the  statement,  "I  have  no  blame  to  attach  to  my  accident, 
which  I  consider  purely  an  accident  likely  to  happen  to  any  one."  He 
i;estified  that  he  did  not.  On  the  following  Monday  he  went  to  the 
hospital.  Upon  the  closing  of  appellee's  testimony,  he  rested  his  case. 
The  attorneys  for  the  company  thereupon  asked  the  court  to  instruct 
a  verdict  for  the  defendant,  which  the  court  declined  to  do^ 

The  evidence  was  sufficient  to  require  the  submission  of  the  case  to 
the  jury.    If  Corcoran  ordered  appellee  to  come  around  between  the 
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brace  and  the  men  who  had  hold  of  the  rope^  and  lift  the  brace  over 
the  second  obstruction^  and  appellee^  in  obedience  to  such  order,  went  up 
within  a  short  distance  of  the  brace,  and  took  hold  of  the  rope  for  the 
purpose  of  lifting  the  brace  over  the  obstruction,  and  at  the  time  told 
Corcoran  to  wait,  and  Corcoran  did  not  wait,  but  ordered  the  men  hold- 
ing the  rope  to  pull,  and  *in  obedience  to  said  order  they  did  pull,  there- 
by suddenly  loosening  the  brace  and  the  same  fell  upon  appellee  and 
injured  him,  then  he  would  be  entitled  to  recover,  unless,  in  obeying  the 
order  of  Corcoran,  and  in  attempting  to  lift  the  brace  over  the  obstruc- 
tion, he  was  guilty  of  contributory  negligence.  This  depends  upon 
whether  an  ordinarily  prudent  person,  situated  as  appellee  was,  and 
with  the  knowledge  of  the  facts  he  possessed,  would  have  obeyed  the 
order  of  the  foreman  and  attempted  to  lift  the  brace  over  the  second 
obstruction.  When  appellee,  in  obedience  to  the  order  of  Corcoran^ 
attempted  to  lift  the  brace  over  the  obstruction,  he  assumed  the  risk  of 
such  danger,  as  was  known  to  him,  and  such  as  was  open  and  apparent. 
He  did  not  assume  the  risk  of  danger  caused  by  the  negligence  of  the 
foreman.  He  had  the  right  to  assume  that  the  foreman  would  not 
do  any  act,  or  give  any  order  which  would  make  the  lifting  of  the  brace 
over  the  obstruction  more  hazardous.  We  conclude  that  the  act  of 
Corcoran  in  giving  the  order  to  appellee  to  life  the  brace  over  the  second 
obstruction,  and  in  failing  to  give  heed  to  the  appellee's  request  to 
wait,  and  in  giving  the  order  to  the  other  employes  to  pull  on  the  rope, 
and  in  causing  them  to  pull,  was  negligence,  and  tiiat  appellant  is 
chargeable  with  the  same.  That  said  negligence  was  the  proximate 
cause  of  appellee's  injuries,  and  that  he  has  sustained  damages  in  the 
amount  found  by  the  jury.  Appellee  did  not  assume  the  risk  of  the 
danger  resulting  from  executing  the  foreman's  order  and  was  not  guilty 
of  contributory  negligence.  There  was  no  error  in  refusing  to  instruct 
a  verdict  for  the  defendant. 

2.  It  is  contended  that  the  court  erred  in  permitting  the  appellee 
to  testify,  over  its  objection,  that  Dr.  Acheson,  the  company's  doctor, 
examined  his  (plaintiff's)  foot.  The  objection  was  that  the  evidence 
was  irrelevant  and  wholly  immaterial.  We  are  of  opinion  that  the  evi- 
dence was  not  subject  to  these  objections.  However,  if  the  evidence 
was  not  admissible,  its  admission,  in  view  of  the  record,  would  not  be 
ground  for  reversing  the  judgment.  It  is  admitted  by  the  appellant 
that  the  evidence  of  appellee's  injuries  is  sufficient  to  support  the  ver- 
dict. In  view  of  this  admission,  if  the  court  had  erred  in  admitting 
the  testimony  such  error  was  harmless. 

3.  It  is  contended  that  the  court  erred  in  refusing  defendant's  spe- 
cial charge  to  the  effect  that  if  the  men,  other  than  Corcoran,  pulled  the 
rope,  without  any  specific  direction  from  him,  and  thereby  caused  the 
injury,  the  jury  should  find  for  the  defendant.  The  court,  in  its  gen- 
eral charge,  restricted  the  plaintiff's  right  to  recover  to  the  sole  ground 
of  Corcoran's  having  given  the  order  to  pull  the  rope  at  the  time  plain- 
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as  was  undertaking  to  lift  the  brace  over  the  obstruction.  We  think 
the  main  charge  fairly  covered  this  phase  of  the  case,  and  that  there 
was  no  error  in  refusing  the  charge. 

Finding  no  error  in  the  record,  the  judgment  will  be  afiSrmed. 

Affirmed. 

Writ  of  error  refused. 


Tom  Daily  v.  G.  J.  Hollib. 

Decided  December  21,  1901. 

Contract— Public  Policy— Stifling  CompetitioiL 

An  agreement  between  two  competing  contractors  as  to  the  amount  each 
shall  bid  for  doing  certain  work,  and  that  the  successful  bidder  shall  share  his 
profits  with  the  other,  is  contrary  to  public  policy  and  void. 

Appeal  from  Bowie.    Tried  below  before  Hon.  J.  M.  Talbot. 

Olass,  Esies  &  King,  for  appellant 

Smelser  &  Mdhaffey,  for  appellee. 

TEMPLETON,  Associate  Justice.— The  appellant,  Tom  Daily,  and 
the  appellee,  G.  J.  HoUis,  resides,  the  one  in  Texarkana,  Texas,  and  the 
other  in  Texarkana,  Ark.,  and  were  independent,  competing,  and  rival 
contractors  and  builders  of  the  said  city.  They  were  never  partners, 
but  sometimes  when  HoUis  had  a  contract  he  sublet  part  of  the  work 
to  Daily. 

The  Pintsch  Compressing  Company,  a  corporation,  desired  to  erect  a 
gas  plant  on  the  Arkansas  side  of  the  city  and  had  prepared  the  plans 
and  specifications  thereof,  and  determined  to  let  the  contract  for  such 
building  to  the  lowest  responsible  bidder.  For  the  purpose  of  securing 
offers  and  bids  that  were  honestly  competitive,  and  of  thereby  obtaining 
fair  and  reasonable  terms,  the  company  advertised  for  sealed  bids  for 
the  construction  of  said  plant;  the  bidder  to  furnish  all  the  material 
necessary,  except  iron,  and  to  do  and  perform  all  the  work  and  labor 
required  in  building  the  plant.  The  bids  were  open  to  all  the  con- 
tractors of  Texarkana  and  vicinity,  of  whom  there  were  several  besides 
Daily  and  HoUis,  and  the  right  was  reserved  to  reject  any  and  all 
bids. 

Daily  saw  the  advertisement  of  the  Pintsch  company,  and  applied  to 
its  agent  for  a  copy  of  the  plans  and  specifications,  which  he  obtained 
and  examined  with  a  view  to  filing  a  bid  for  the  contract.  Subse- 
quently HoUis  learned  of  the  advertisement  and  also  sought  the  said 
agent  for  the  same  purpose.  He  then  ascertained  that  Daily  had  the 
plans  and  specifications,  and  was  figuring  on  submitting  a  bid.  Daily 
and  HoUis  got  together,  and  after  some  negotiations,  reached  an  un- 
derstanding by  which  it  was  agreed  that  HoUis  should  present  a  bid. 
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offering  to  take  the  contract  at  and  for  the  sum  of  $3476^  and  that  Daily 
should  make  a  bid^  offering  to  take  the  contract  for  $35  in  excess  of  that 
sum.  It  was  further  agreed  that  in  case  the  Hollis  bid  was  accepted,  the 
contract,  though  in  the  name  of  Hollis  alone,  should  be  performed  by 
both  Hollis  and  Daily,  and  that  they  should  share  equally  in  the  profits 
of  the  undertaking,  it  was  calculated  that  it  would  cost  $2876  to  com- 
plete the  contract,  leaving  a  net  profit  of  $600. 

In  pursuance  of  the  agreement,  Daily  and  Hollis  prepared  and  sub- 
mitted separate  and  distinct  bids,— one  in  Daily's  name  of  $3511,  and 
one  in  Hollis*  name  of  $3476.  The  bids  were  sealed  and  were  re- 
ceived by  the  Pintsch  company  and  opened,  along  with  bids  of  other- 
contractors.  It  was  found  that  Hollis'  bid  was  the  lowest  filed  and 
the  contract  was  awarded  to  him.  A  written  contract  was  thereupon 
entered  into  by  Hollis  and  the  company  for  the  construction  of  the  plant 
upon  the  terms  of  his  bid. 

The  object  of  the  agreement  between  Daily  and  Hollis  was  to  prevent 
competition  between  them,  and  thereby  secure  the  contract  on  more- 
favorable  terms,  and  insure  to  each  an  interest  in  the  profits.  The 
separate  bids  were  majie  in  order  to  preserve  the  appearance  of  rivalry 
and  competition  and  in  that  way  impose  on  the  company,  and  secure- 
the  letting  of  the  contract  upon  terms  which  might  not  be  accepted 
if  it  was  known  that  the  bids  were  the  result  of  a  combination  of  bid* 
ders.  The  company  knew  nothing  of  the  agreement  between  Hollis 
and  Daily,  and  supposed  that  the  bids  of  each  were  made  in  good  faith 
and  that  Hollis  alone  was  interested  in  the  bid  filed  in  his  name. 

The  contract  between  Hollis  and  the  company  was  fully  and  faith- 
fully  performed  by  the  parties  to  it.  The  net  profits  realized  by  the 
contractor  were  $1097.  Daily  assisted  Hollis  in  performing  the  con- 
tract according  to  the  agreement  between  them,  and  thereby  became 
entitled  to  one  half  of  the  said  profits,  if  the  agreement  was  enforce- 
able. Hollis  paid  Daily  $109,  leaving  a  balance  of  $439.50,  which  he 
refused  to  pay.  Daily  brought  this  suit  to  recover  the  balance  claimed 
by  him,  which  he  alleged  amounted  to  $518;  charging  in  his  petition 
that  he  and  Hollis  were  partners  in  the  contract.  Hollis  denied  the 
partnership,  and  pleaded  substantially  the  facts  above  stated  in  avoid- 
ance of  legal  liability;  his  contention  being  that  the  agreement  was. 
not  enforcible,  because  it  was  contrary  to  public  policy.  His  view  of 
the  matter  was  adopted  by  the  trial  court  and  judgment  was  rendered 
accordingly. 

If  Daily  and  Hollis  agreed  to  seek  the  contract  jointly  because  they 
desired  to  work  together,  and  in  the  belief  that  the  association  would 
be  to  their  mutual  advantage,  and  would  enable  them  to  better  carry 
out  the  contract,  if  it  should  be  secured,  then  the  agreement  was  not 
illegal.  If  their  purposes  were  innocent,  the  taking  of  the  contract  in 
the  n^me  of  Hollis  alone  would  not  be  reprehensible.  But  the  agree-^ 
ment  did  not  owe  its  origin  to  any  such  motive.  They  were  rivals  in 
business,  and  each  of  them  was  seeking  this  particular  job.     Neither  of 
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them  needed  or  wanted  the  aid  of  the  other  in  performing  the  contract. 
The  agreement  was  entered  into  for  the  purpose  of  stifling  comptition  be- 
tween them^  and  by  that  means  of  secnring  the  contract  upon  better  terms 
than  could  have  been  obtained  in  fair  and  open  competition.  To  con- 
summate their  purpose  and  impose  on  the  Pintsch  company^  resort 
was  had  to  the  artifice  of  filing  a  bid  in  the  name  of  Daily^  and  thus 
keep  up  the  appearance  of  competition.  It  is  useless  to  speculate  as  to 
whether  the  company  was  actually  damaged.  The  intention  of  Daily 
tind  HoUis  was  to  obtain  an  unfair  advantage^  and  the  means  employed 
were  calculated  to  accomplish  their  purpose.  The  improper  motive 
underlying  the  agreement,  and  the  method  adopted  of  canning  it  into 
»efifect,  stamp  it  as  essentially  vicious.  To  uphold  and  approve  such 
practices  would  be  to  encourage  double-dealing  and  fraud,  and  to  retard 
the  making  of  desirable  improvements.  The  law  will  not  compel  the 
parties  to  such  an  agreement  to  a  fair  division  of  the  spoils  of  their 
unlawful  enterprise.  Acheson  v.  Mallon,  43  N.  Y.,  147;  Gibbs  v.  Smith, 
115  Mass.,  592. 

In  James  v.  Pulcrod,  5  Texas,  512,  two  persons  agreed  that  one  of  * 
them  should  bid  in  a  lot  to  be  sold  at  public  auction;  the  lot  to  be  paid 
for  by  both,  and  afterwards  divided  between  them  upon  lines  agreed 
•on.  The  agreement  was  upheld,  as  it  appeared  that  neither  of  the 
parties  wanted  the  whole  lot,  but  each  desired  the  portion  he  was  to  get 
imder  the  agreement,  and  could  get  it  in  no  other  way.  The  purpose 
:and  eflfect  of  the  agreement  was  not  to  prevent  competition  and  no  de- 
ception was  practiced  in  carrying  it  out.  It  was  declared  by  the  court 
that  bidders  at  such  sales  can  not  be  permitted  to  enter  into  combina- 
tions to  stifle  competition,  with  the  design  of  purchasing  property  at 
less  than  its  fair  value,  but  that  they  may  unite  in  any  such  number  as 
may  be  necessary  to  make  the  purchase  advantageous  to  themselves,  pro- 
vided this  junction  of  interests  be  without  **dishonest  motives"  or  in- 
jurious consequences;  and  it  was  further  declared  that  such  bidders 
had  the  right  to  consult  and  promote  their  own  interests,  but  could  not 
resort  to  any  fraudulent  artifice  for  that  purpose. 

In  Flanders  v.  Wood,  83  Texas,  277,  three  architects,  who  had  sep- 
arately prepared  and  filed  plans  and  specifications  for  the  building  of 
a  courthouse,  agreed  that  if  either  set  of  plans  was  accepted  the  amount 
received  should  be  divided  between  them  all.  The  agreement  was  ap- 
proved as  it  was  not  to  withdraw  any  of  the  plans,  but  to  leave  them  in 
<K)mpetition  as  they  were.  The  court  approved  the  doctrine  of  Acheson 
V.  Mallon,  supra,  where  it  was  held  that  a  contract  between  two  com- 
petitive bidders,  made  when  they  filed  their  bids,  that  they  should  divide 
the  profits,  was  against  public  policy  and  void. 

We  approve  the  finding  of  the  trial  court  that  the  agreement  shown 
in  this  case  was  not  consistent  with  a  sound  public  policy,  and  that  there- 
fore the  plaintiff  was  npt  entitled  to  recover. 

The  judgment  is  aflBrmed. 

Affirmed. 
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James  I.  Walsh  v.  T.  W.  Ford,  Receiver. 

Decided  December  7,  1901. 

1.— Vendor's  Lien— Homestead— Loan— Superior  Title. 

Where  an  owner  of  land  contracted  to  sell  it  to  defendant  for  an  agreed, 
price,  and  as  part  of  the  same  transaction  to  advance  defendant  $1200  with 
which  to  build  a  house  thereon,  notes  to  be  given  for  both  amounts,  the  $1200* 
to  be  made  a  first  vendor's  lien  and  the  price  of  the  land  a  second  vendor's  lien, 
and  the  $1200  was  advanced  and  used  as  agreed,  $500  of  it  being  so  used  before 
the  execution  of  the  deed  which  retained  the  liens  as  agreed,  the  total  sum  was 
in  effect  given  for  the  property;  defendant  took  it  burdened  with  a  vendor's  lien 
for  the  total  amount,  and  could  not  assert  homestead  rights  in  the  property 
against  the  superior  legal  title  remaining  in  the  seller  until  all  the  money  waa 
paid. 

S. — Same — Estoppel — Rescission. 

The  seller  was  not  estopped  to  rescind  the  sale  by  reason  of  the  fact  that 
he  had  collected  the  price  of  the  land  and  part  of  the  notes  given  for  the  $1200* 
advanced,  and  had  permitted  the  purchaser  to  make  improvements. 

S.— Same— Superior  Title  Asserted— Return  of  Purchase  Money  Paid. 

Where  the  action  was  not  to  rescind,  but  to  recover  the  propertv  by  virtue 
of  the  seller's  superior  legal  title,  and  defendant  did  not  tender  the  balance  due 
and  ask  to  be  permitted  to  redeem,  he  was  not  entitled  to  a  return  of  the  pur- 
chase money  paid  by  him. 

4.— Res  AdJudicaU. 

See  evidence  held  not  to  sustain  a  plea  of  res  adjudicata,  the  parties  and 
issues  in  this  suit  not  being  the  same  as  in  the  former  suit,  and  the  issues  in 
the  former  suit  not  appearing  to  have  been  determined  there. 

Appeal  from  Dallas.    Tried  below  before  Hon.  Bichard  Morgan. 

J.  (7.  Musej  for  appellant 

A.  T.  Waits,  for  appellee. 

BOOKHOUT,  Associate  Justice, — Suit  in  trespass  to  try  title  hj 
T.  W.  Ford,  receiver  of  the  J.  B.  Watkins  Land  and  Mortgage  Com- 
pany^ filed  February  6, 1900,  against  James  I.  Walsh  as  defendant.  The 
receivershipr  being  terminated  pending  this  suit,  the  J.  B.  Watkins 
Land  and  Mortgage  Company  substituted  itself  as  plaintiff  herein  in 
lieu  of  T.  W.  Ford,  receiver,  and  thereafter  prosecuted  this  suit  as  plain-- 
tiff  for  its  own  benefit.  Trial  by  jury  resulted  in  a  verdict  for  the  J. 
B.  Watkins  Land  and  Mortgage  Company  for  the  property  in  contro- 
versy, consisting  of  a  house  and  lot  in  the  tovm  of  Oak  Cliff,  the  ver- 
dict being  directed  by  the  court  under  a  peremptory  charge.  Judgment 
in  accordance  with  the  verdict.  The  defendant,  James  I.  Walsh,  has- 
appealed. 

The  issues  presented  by  the  answer  were:  (1)  The  petition  of  T. 
W.  Ford,  receiver,  alleged  that  on  the  30th  day  of  March,  1889,  M.  J. 
Dart  conveyed  the  lot  in  controversy  to  James  I.  Walsh.  That  the- 
purchase  money  was  evidenced  by  ten  promissory  notes  executed  by 
Walsh  to  Dart,  each  for  the  sum  of  $120,  of  date  March  30,  1889,  and 
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payable  to  the  order  of  M.  J.  Dart  on  or  before  24,  30,  36,  42,  48,  54, 
60,  66,  72,  and  78  months  from  date,  respectively,  each  bearing  interest 
at  9  per  cent,  payable  semi-annually,  and  alleged  that  said  deed  ex- 
pressly reserved  a  vendor's  lien  to  secure  the  payment  of  the  notes. 
That  thereafter,  before  the  maturity  of  said  not^,  M.  J.  Dart  indorsed 
each  of  said  notes  to  the  J.  B.  Watkins  Land  and  Mortgage  Company 
and  it  became  the  owner  of  the  same.  That  Walsh  has  paid  five  of 
said  notes  and  that  five  are  unpaid.  That  on  August  28,  1896,  M.  J. 
Dart  conveyed  the  legal  and  superior  title  in  him  by  virtue  of  said 
vendor's  lien  notes  to  the  J.  B.  Watkins  Land  and  Mortgage  Company, 
who  thereby  became  invested  with  the  legal  title  to  the  property.  That 
on  January  25,  1900,  the  receiver.  Ford,  declared  the  sale  rescinded 
because  of  the  nonpayment  of  the  last  five  of  said  notes.  Then  followed 
the  usual  allegations  of  trespass  to  try  title,  and  the  allegations  that  a 
dwelling  and  outhouses  were  situated  upon  said  lot,  alleging  the  rental 
value  of  the  property  to  be  $15  per  month. 

(2)  The  defendant,  by  first  amended  original  answer  filed  June  5, 
1900,  pleaded  a  general  denial  and  not  guilty,  and  in  paragraphs  4  and 
5  of  said  answer  alleged,  that  on  and  prior  to  March  1,  1889,  M.  J. 
Dart  was  the  owner  of  the  lot  described,  and  that  on  the  said  date  the 
defendant,  Walsh,  contracted  with  him  for  the  purchase  of  the  lot  for 
the  sum  of  $550,  purchase  price  thereof,  and  also  contracted  at  the 
same  time  for  a  loan  of  $1200  from  said  M.  J.  Dart,  the  agent  of  the 
J.  B.  Watkins  Land  and  Mortgage  Company,  to  be  secured  upon  said 
lot  contracted  to  be  purchased.  That  it  was  agreed  that  the  borrowed 
money  in  the  simi  of  $1200  should  be  a  first  lien  upon  the  lot,  and  that 
the  $550  purchase  money  for  the  lot  should  be  a  second  li6n  thereon. 
That  thereafter,  on  March  30,  1889,  M.  J.  Dart  conveyed  the  lot  to  the 
defendant,  Walsh,  in  accordance  with  said  agreement,  and  that  the  said 
Walsh  executed  to  M.  J.  Dart  a  note  for  $550,  the  purchase  price  of  the 
lot,  which  was  made  a  second  lien  by  the  terms  of.  the  deed,  the  same 
payable  to  M.  J.  Dart,  and  also  executed  the  ten  notes  of  $120  each 
described  in  the  plaintiflPs  petition,  which  said  notes  were  executed 
in  order  to  secure  the  $1200  which  had  been  loaned  and  agreed  to  be 
loaned  by  the  said  Dart  to  the  said  Walsh,  which  said  notes  were  by  the 
terms  of  the  deed  constituted  a  first  lien  upon  the  lot.  That,  in  fact, 
the  $550  note  represented  the  purchase  price  of  the  lot,  and  that  said 
ten  notes  for  $120  each  was  but  the  method  employed  by  M.  J.  Dart 
in  securing  the  loan  of  the  said  $1200  aforesaid,  and,  in  fact,  consti- 
tuted but  a  mortgage  lien  as  security  for  their  payment,  and  in  no  sense 
represented  a  part  of  the  purchase  money.  That  M.  J.  Dart  was  the 
general  agent  of  the  J.  B.  Watkins  Land  and  Mortgage,  engaged  in  lend- 
ing money  in  Texas,  and  that  said  Dart,  acting  as  the  agent  of  said 
company,  loaned  to  the  defendant  Walsh  $1200  out  of  the  money  of  said 
company,  and  was  acting  for  said  company  as  its  agent  in  making  said 
loan,  and  in  order  to  secure  said  loan  procured  the  execution  of  ten  notes 
for  $120  each  by  the  defendant,  which  notes  were  to  be  transferred  to 
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said  company  to  secure  it  in  said  loan  aforesaid^  and  was  but  the  method 
pursued  and  adopted  to  evidence  and  secure  the  loan^  and  that  said  Dart 
did  in  fact  transfer  said  ten  notes  to  the  J.  B.  Watkins  Land  and  Mort- 
gage Company^  which  company  had  full  notice  and  knowledge  that  said 
ten  notes  formed  no  part  of  the  purchase  price  of  the  property  and  were 
but  a  mortgage  to  secure  the  repayment  of  the  money  so  loaned.  That 
the  said  Dart,  in  making  said  loan  and  transferring  said  notes  to  the 
company^  was  acting  as  its  agent,  with  full  authority,  and  that  said 
company  had  full  knowledge  and  notice  that  said  ten  notes  represented 
a  loan  and  were  not  vendor's  lien  notes,  in  fact,  when  the  company 
acquired  them;  and  that,  in  fact,  said  notes  represented  only  a  mort- 
gage lien  on  the  property.  That  the  first  five  of  said  ten  notes  were 
duly  paid  off.  That  the  first  of  the  five  unpaid  notes  matured  Sep- 
tember 30,  1893,  and  the  last  matured  September  30,  1895,  and  were 
barred  by  limitation  more  than  four  years  prior  to  the  institution  of 
this  suit.  That  the  notes,  not  being  for  purchase  money,  did  not  con- 
stitute a  vendor's  lien,  and  that  no  superior  title  was  vested  either  in 
Dart  or  said  company  by  virtue  of  said  notes  which  would  enable  th^ 
plaintiff  to  rescind  the  sale  or  assert  the  superior  title  to  the  property. 
That  the  defendant  Walsh  had  been  continuously  in  possession  from 
a  time  prior  to  the  date  of  said  deed  of  March  30,  1889,  and  said  notes 
being  barred  by  limitation  the  plaintiff  was  not  entitled  to  a  foreclosure 
of  any  mortgage  lien  by  reason  of  the  notes. 

(3)  In  paragraph  6  of  said  answer  the  defendant  pleaded  homestead, 
idleging  that  he  was  a  married  man  and  the  head  of  a  family  on  and 
prior  to  the  1st  of  March,  1889,  when  he  contracted  to  purchase  said 
lot  from  Dart,  and  then  designated  it  as  his  homestead  and  proceeded 
to  improve  it  for  occupancy  as  such  with  the  $1200  borrowed  as  here- 
tofore alleged,  by  erecting  a  dwelling  house  and  other  improvements 
thereon,  and  at  the  time  of  the  execution  of  said  deed  on  March  30, 
1889,  had  expended  of  said  $1200  not  exceeding  one  half  thereof  in  such 
improvements,  and  immediately  upon  the  execution  of  the  deed  occu- 
picNl  the  property  as  his  homestead  and  has  so  occupied  it  continuously 
as  such,  having  no  other  homestead,  and  that  said  property  did  not  ex- 
<;eed  in  value  $2000,  and  was  situated  in  Oak  Cliff,  Texas. 

(4)  In  paragraph  7  of  said  aAswer  the  defendant  pleaded  that  the 
^550  vendor's  lien  note  representing  the  purchase  money  of  the  lot 
had  been  transferred  to  said  company,  together  with  the  ten  notes  de- 
scribed. That  he  had  paid  to  said  company  the  $550  note  and  the  first 
five  of  the  $120  notes,  aggregating  $1150,  besides  the  interest  from 
•date  to  their  respective  maturities.  That  the  said  company  ratified 
and  confirmed  the  purchase  of  the  property  by  the  defendant,  and 
that  he  had  expended  $200  in  other  improvements,  and  that  the  com- 
pany were  estopped,  having  confirmed  the  sale  and  collected  the  money 
alleged,  from  disaffirming  the  sale  and  asserting  title  to  the  property, 
and  that  their  remedy  was  by  foreclosure  on  their  mortgage  lien.  In 
the  eighth  paragraph  of  his  answer  the  defendant  pleaded  an  estoppel 
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against  the  plaintiff^  for  that  the  issue  of  title^  as  alleged  in  the  petition, 
is  settled  and  res  adjudieata,  because  on  June  8^  1898^  J.  B.  Watkins, 
for  the  use  and  benefit  of  the  J.  B.  Watkins  Land  and  Mortgage  Com- 
pany^ and  of  the  plaintiff  as  its  receiver^  filed  suit  against  this  defendant^ 
James  I.  Walsh,  in  trespass  to  try  title  to  recover  the  same  identical 
property  in  controversy  in  this  suit.  That  the  same  issues  in  controversy 
in  this  suit  were  in  controversy  and  presented  in  said  cause  No.  17,191, 
and  judgment  rendered  adversely  to  the  said  J.  B.  Watkins,  who  was 
acting  for  the  J.  B.  Watkins  Land  and  Mortgage  Company,  and  the  re- 
ceiver herein,  and  appellant  by  his  trial  amendment  further  alleged  that 
J.  B.  Watkins  was  the  alter  ego  of  the  J.  B.  Watkins  Land  and  Mortgage 
Company  and  did  business  under  that  name  and  owned  all  of  the  stock, 
assets  and  property  of  the  J.  B.  Watkins  Land  and  Mortgage  Company. 
The  defendant  prayed  for  cancellation  of  the  notes  by  reason  of  limita- 
tion and  removal  of  cloud  from  his  title,  and  in  the  alternative  for  an 
adjustment  of  equities  as  set  forth  in  his  answer.  By  proper  proceed- 
ings the  J.  B.  Watkins  Land  and  Mortgage  Company  was  substituted  s» 
plaintiff  in  lieu  of  T.  W.  Ford,  receiver.  The  special  demurrers  num- 
bers 1,  2,  3,  and  4  of  the  J.  B.  Watkins  Land  and  Mortgage  Company 
contained  in  its  first  supplemental  petition  filed  December  1,  1900,  were 
sustained  as  to  paragraphs  4,  5,  6,  7,  and  8  of  the  defendant's  first 
amended  original  answer.  The  court  charged  the  jury  peremptorily  to- 
return  a  verdict  for  the  plaintiff. 

1.  Appellant  groups  his  first  and  second  assignments  of  error,  la. 
the  first  he  complains  of  the  action  of  the  court  in  sustaining  the  special 
demurrer  to  the  fourth  and  fifth  paragraphs  of  his  ajiswer.  In  the  sec- 
ond he  complains  of  the  action  of  the  court  in  refusing  to  permit  hint 
to  prove  under  his  plea  of  not  guilty  that  the  notes  described  in  the 
petition  were  not  for  purchase  money  but  were  in  fact  for  a  loan  of  the 
J.  B.  Watkins  Land  and  Mortgage  Company,  and  that  said  vendor's- 
lien  notes  was  a  method  employed  to  secure  said  debt  by  said  company 
with  full  knowledge  of  the  facts,  and  that  defendant  has  had  continuous^ 
possession  of  said  property  since  the  date  of  said  notes. 

The  averments  in  paragraphs  4  and  5  of  the  answer  show  that  on 
March  1,  1889,  M.  J.  Dart  was  the  'owner  of  the  lot  described  in  the 
petition,  and  on  that  date  he  contracted  with  the  defendant  to  sell  hiitt 
the  land  for  $550,  and  at  the  same  time  and  as  a  part  of  said  contract 
he  agreed  to  loan  defendant  $1200,  said  Dart  at  that  time  being  the 
agent  of  the  J.  B.  Watkins  Land  and  Mortgage  Company.  That  in 
order  to  secure  said  purchase  money  and  said  borrowed  money  it  was: 
agreed  that  said  $1200  should  be  a  first  vendor's  lien  upon  the  lot  and 
the  $550  should  be  a  second  lien.  That  in  accordance  with  this  agree- 
ment, said  M.  J.  Dart  conveyed  said  lot  by  warranty  deed  to  the  defend- 
ant, which  said  deed  is  of  record  in  book  104,  pages  148-150,  records  of 
deeds  of  Dallas  County,  Texas,  to  which  reference  is  made.    That  the 
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consideration  recited  in  the  deed  is  certain  notes^  to  secure  which  a 
vendor's  lien  is  specially  retained.  All  of  said  notes  bear  interest  at  the 
rate  of  9  per  cent  per  annum  until  maturity^  and  12  per  cent  after 
maturity  until  paid.  The  last  ten  notes  were,  by  the  deed,  made  a  first 
vendor's  lien  upon  the  lot.  There  was  no  allegation  of  fraud  or  mistake 
in  the  recitals  in  the  deed.  Thus  it  will  be  seen,  from  the  averments  of 
the  answer,  that  the  deed  through  which  the  defendant  derives  title  to 
the  property  requires  the  payment  of  the  notes  described  therein,  and 
expressly  retains  a  vendor's  lien  to  secure  the  same.  The  deed  ex- 
pressed the  terms  upon  which  defendant  took  title.  Under  its  terms 
defendant  took  title  to  the  lot  burdened  with  the  liens  specified  in  the 
deed.  Having  accepted  title  under  these  terms,  he  can  not  now  be  heard 
to  attack  the  recitations  in  the  deed  for  the  purpose  of  defeating  the 
notes  and  the  lien.  Paragraphs  4  and  5  of  the  answer  were  insufScient 
to  defeat  plaintiff's  cause  of  action,  and  the  court  did  not  err  in  sus- 
taining exceptions  to  the  same.  Berry  v.  Boggess,  62  Texas,  241 ;  Wright 
V.  Campbell,  82  Texas,  391;  Doty  v.  Barnard,  92  Texas,  104;  Jones  v. 
Male,  62  S.  W.  Rep.,  827.  If,  however,  there  was  error  in  sustaining 
the  exception,  then,  under  the  facts  shown  in  the  record,  such  error  was 
harmless.  The  defendant  had  pleaded  not  guilty,  and  under  this  plead- 
ing he  tendered  the  evidence  which  he  sought  to  have  admitted  under 
the  defenses  specially  set  out  in  paragraphs  4  and  5  of  his  answer.  The 
court  declined  to  admit  the  evidence,  to  which  the  defendant  excepted 
and  took  his  bill  of  exceptions,  and  has  preserved  therein  the  testimony 
sought  to  be  introduced.  Said  testimony  is  to  the  effect:  That  on 
March  1,  1889,  M.  J.  Dart  owned  the  lot  in  controversy  and  was  at  that 
time  the  agent  of  the  J.  B.  Watkins  Land  and  Mortgage  Company.  On 
that  date  it  was  verbally  agreed  between  said  Dart  and  appellee,  Walsh, 
that  Dart  would  sell  the  lot  to  Walsh  for  $550  and  loan  $1200  to  Walsh 
with  which  to  erct  a  house  on  the  lot ; ;  that  the  $1200  wae  to  be  secured 
by  a  first  vendor's  lien  upon  the  lot  and  the  $550  was  to  be  secured  by  a 
second  lien  thereon;  that  in  accordance  with  the  agreement  Walsh  con- 
tracted for  the  erection  of  a  house  upon  the  lot  and  Dart  advanced  the 
money  as  payment  was  required  for  the  erection  of  the  same;  that  at 
the  time  the  deed  was  made  Dart  had  advanced  about  $500  which  was 
used  in  the  payment  for  said  house.  After  the  deed  was  made  the  bal- 
ance of  said  $1200  was  advanced  by  Dart  and  paid  out  hy  appellant  for 
the  erection  of  said  house,  which  was  completed  about  April  1st,  on 
which  date  Walsh  with  his  family  moved  into  said  premises  and  they 
have  since  occupied  the  same  as  their  homestead.  Walsh  was,  on  March 
1,  1889,  a  maried  man  and  the  head  of  a  family,  and  designated  the 
lot  as  a  homestead  when  he  made  the  verbal  contract.  That  in  pur- 
suance of  said  agreement  Walsh  executed  the  notes  recited  in  the  deed, 
and  a  deed  of  trust  on  the  lot  to  secure  the  same.  Dart  executed  a  deed 
for  the  lot  on  March  3,  1889,  in  accordance  with  the  verbal  contract. 
The  deed  recited  that  it  was  made  in  consideration  of  the  payment  of 
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the  notes  which  dre  fully  described.     The  mortgage  company  had  full 
knowledge  of  all  these  facts. 

It  was  admitted  that  all  the  notes  described  in  the  deed  had  been 
paid,  except  six  for  $120  each,  maturing  respectively,  48,  54,  60,  66,  72, 
and  78  months  from  the  date  of  the  deed.  These  notes  were  barred  by 
limitation  when  the  suit  was  instituted.  It  is  conceded  that  appellant 
never  had  title  to  the  lot  prior  to  the  making  of  the  contract  which  cul- 
minated in  the  execution  of  the  deed.  In  this  respect  this  case  is  dis- 
tinguishable from  the  case  of  Williamson  v.  Huffman,  47  Southwestern 
Reporter,  276,  upon  which  appellant  mainly  relies.  The  evidence  ten- 
dered shows  that  when  the  verbal  contract  was  made  it  was  agreed,  as 
a  part  of  the  contract,  that  $1200  was  to  be  loaned  by  the  vendor.  Dart, 
to  the  vendee,  Walsh,  for  the  purpose  of  erecting  a  house  upon  the  lot; 
that  notes  were  to  be  executed  by  Walsh  for  the  $550  and  the  $1200, 
and  a  deed  executed  by  Dart  in  consideration  of  said  notes  and  a  ven- 
dor's lien  retained  to  secure  the  same.  It  further  shows  that  this  sum 
was  advanced  and  used  in  constructing  a  house  upon  the  lot,  $500  being 
so  used  prior  to  the  execution  of  the  deed.  These  facts  show  that  all 
the  notes  were  in  effect  given  in  payment  for  the  property.  They  rep- 
resent the  value  of  the  property  after  Darf s  money  had  been  used  to 
improve  the  lot.  The  parties  so  treated  the  notes  and  the  deed  ex- 
pressly retained  a  vendor's  lien  on  the  property  to  secure  all  of  the 
notes.  Appellant^s  homestead  rights  were  subordinate  to  his  title  un- 
der the  deed.  It  follows  that  the  evidence  tendered  by  appellant  to 
prove  the  allegations  in  paragraphs  4  and  5  of  the  answer  did  not  make 
out  a  defense,  and  hence  the  sustaining  the  demurrer  to  said  paragraphs, 
if  error,  was  harmless.  The  action  of  the  court  in  excluding  this  evi- 
dence is  not  reversible  error,  for  the  result  must  have  been  the  same  had 
the  evidence  been  admittd. 

2.  It  is  contended  that  the  court  erred  in  sustaining  the  plaintiff's 
special  exception  to  the  seventh  paragraph  of  the  defendant's  an- 
swer, wherein  the  defense  of  estoppel  was  interposed  to  the  plaintiff's 
recovery.  The  contention  being  that  appellee,  having  collected  the  orig- 
inal purchase  price,  $550,  and  the  first  five  of  the  $120  notes  for  bor- 
rowed money,  and  permitted  appellant  to  make  improvements,  was 
estopped  to  rescind  the  sale  even  though  the  unpaid  notes  should  be 
held  vendor's  lien  notes.  There  is  no  merit  in  this  contention.  The 
notes  were  executed  by  the  defendant  to  Dart  in  part  payment  of  the 
consideration  stipulated  in  the  deed,  and  by  the  terms  of  said  deed  were. 
made  a  vendor's  lien  upon  the  property.  Dart  transferred  the  notes 
with  the  superior  title  to  the  property  to  the  plaintiff.  Defendant 
failed  to  pay  the  notes  and  now  insists  that  they  are  barred  by  limita- 
tion.    2  Pomj  Eq.  Jur.,  sec.  805. 

3.  Again,  it  is  insisted  by  appellant  that  the  court  erred  in  sustain- 
ing the  special  exception  to  the  eighth  paragraph  of  his  answer,  wherein 
he  alleged  that  he  had  paid  the  greater  part  of  the  indebtedness  set 
out  in  the  deed  and  that  plaintiff  could  not  rescind  the  sale  without 
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doing  equity  and  tendering  back  the  money  paid.  The  suit  is  not  to 
rescind  but  to  recover  the  property  on  the  ground  that  plaintiff  has  a 
superior  title.  Appellant  did  not  tender  the  balance  due  and  ask  that 
he  be  permitted  to  redeem  the  land.  He  was  not  entitled  to  the  re- 
turn of  the  purchase  money  paid  by  him.  Cattle  Co.  v.  Boon,  73  Texas, 
565 ;  Price  v.  Moreman,  84  Texas,  601. 

4.  Appellant's  seventh  assignment  of  error  complains  that  the  court 
erred  in  peremptorily  instructing  a  verdict  for  the  plaintiff,  for  that, 
the  evidence  was  sufficient  to  sustain  the  issue  of  estoppel  and  res  adju- 
dicata  as  presented  in  the  ninth  paragraph  of  his  answer.  The  evi- 
dence showed  that  in  1898  J.  B.  Watkins  filed  a  suit  in  trespass  to  try 
title  against  appellant  for  the  lot  in  controversy,  said  suit  being  filed 
in  the  District*  Court  of  Dallas  County.  The  answer  in  that  suit  con- 
sisted of  a  general  demurrer,  general  denial,  and  special  answers  set- 
ting up  the  same  matters  contained  in  the  special  answers  in  this  suit, 
and  further  plead  that  the  plaintiff  in  that  suit  relied  on  a  trustee's  sale 
made  at  the  request  of  defendant,  Walsh,  and  said  sale  had  never  been 
consummated,  and  the  trustee's  deed  had  never  been  delivered.  The 
last  defense  was  established  and  the  court  directed  a  verdict  for  the  de- 
fendant, Walsh. 

The  suit  at  bar  was  brought  by  Ford,  receiver  for  the  J.  B.  Watkins 
Land  and  Mortgage  Company,  and  is  based  on  the  superior  title  con- 
veyed^by  Dart  to  the  said  company.  The  receiver  was  discharged  dur- 
ing the  pendency  of  the  suit,  and  the  company  substituted  as  plaintiff. 
The  parties  to  this  suit  are  not  the  same  as  those  to  the  former  suit,  and 
the  issue  in  this  suit  was  not  the  issue  in  the  first  suit,  and  hence  was 
not  determined  therein.  The  judgment  in  that  suit  is  not  shown  by 
the  record.  Cook  v.  Bumly,  45  Texas,  115;  Guardin  v.  Dean,  49 
Texas,  246;  Horton  v.  Hamilton,  20  Texas,  611;  James  v.  James,  81 
Texas,  381;  Nichol  v.  Dibrell,  61  Texas,  541;  Philipowski  v.  Spencer, 
63  Texas,  607. 

We  conclude  that  the  evidence  was  insufficient  to  show  an  estoppel^ 
or  to  sustain  defendant's  plea  of  res  judicata,  and  hence  the  court  did 
not  err  in  instructing  a  verdict  for  the  plaintiff. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court  below 
is  afiSrmed. 

Affirmed. 

Writ  of  error  refused. 
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FIBST  DISTRICT,  1902. 


W.  0.  B.  GiLLASPiE  V.  J.  A.  Murray  et  al. 

Decided  January  7,  1902. 

1.— Tax  Deed— Proof  of— Liinitation»— Color  of  Title. 

A  tax  deed  not  void  on  its  face  will  support  a  plea  of  five  years  limata- 
tions,  and  is  admissible  for  that  purpose  without  proof  of*  the  prerequisites 
necessary  to  authorize  a  sale  of  the  land  for  taxes;  but  where  it  is  offered  to 
support  a  plea  of  three  years  limitations  as  color  of  title  such  proof  is  neces- 
sary, showing  a  sale  regularly  made  for  taxes  duly  levied  and  assessed. 

2. — Same — Objection— Limiting  Effect. 

Where  a  tax  deed  is  offered  in  evidence  to  support  a  plea  of  limitations,  it 
is  not  necessary  to  object  to  its  introduction  in  order  to  limit  its  effect  to  such 
purpose. 

S.— Power  of  Sale— Revocation— Death. 

The  power  to  sell  given  in  a  deed  of  trust  is  a  power  coupled  with  an  inter- 
est, and  is  not  revoked  by  the  death  of  the  constituent,  but  may  still  be  exe- 
cuted where  the  four  years  have  elapsed  during  whidi  administration  could  be 
taken  out  on  his  estate.  * 

4.— ^Same— Power  to  Guardian- Execution  by  Successor. 

A  power  of  sale  conferred  by  a  deed  of  trust  upon  F.,  "guardian"  of  cer- 
tain minor  heirs,  and  without  provision  for  a  substitute  trustee,  could  not  be 
executed,  after  the  death  of  F.,  by  his  successor  in  the  guardianship. 

5.— Evidence— Transaction  With  Decedent. 

In  an  action  by  heirs  evidence  by  the  defendant,  claiming  under  a  sale  of 
land  made  by  a  trustee,  that  the  deceased  ancestor,  beneficiary  in  the  trust,  re- 
quested the  trustee  to  sell  the  land,  is  inhibited  by  the  statute  as  a  transaction 
with  the  decedent.    Rev.  Stats.,  art.  2302. 

.  Appeal  from  Walker.    Tried  below  before  Hon.  J.  M.  Smither. 

J.  K.  P.  Oillaspie,  for  appellant. 

Ball,  Dean  dk  Humphrey,  for  appellees. 

GARRETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellees  against  the  appellant  for  the  recovery  of 
a  tract  of  196.7  acres  of  land  a  part  of  the  Harvey  Qray  and  H.  L. 
Hunter  surveys,  situated  in  Walker  County.  The  appellees  are  the  heirs 
of  J.  H.  Murray  and  his  wife  N.  B.  Murray.  J.  H.  Murray  is  common 
source  of  title,  the  claim  of  appellant  being  derived  through  a  sale  under 
a  deed  of  trust  executed  by  Murray  and  his  wife  to  secure  a  promissory 
note  in  favor  of  James  M.  Parris  as  guardian  of  the  minor  heirs  of 
Susan  Gillaspie,  deceased.  The  appellant  also  claims  title  by  limita- 
tion under  the  statute  of  three  and  five  years.    The  case  was  tried  with- 
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out  a  jury  and  resulted  in  a  judgment  in  favor  of  the  appellees  for  the 
recovery  of  the  land.  The  trial  judge  filed  conclusions  of  fact  from 
which  the  following  statement  is  made  as  supported  by  the  evidence 
introduced  by  the  parties: 

On  September  2,  1872,  J.  H.  Murray  and  his  wife  N.  B.  Murray 
executed  a  promissory  note  for  the  sum  of  $360,  payable  September  2, 
1873,  to  J.  M.  Farris,  guardian  of  the  minor  heirs  of  Susan  Oillaspie, 
deceased,  or  his  legal  successors;  and  on  the  same  date  executed  a  deed 
of  trust  conveying  the  land  in  controvdirey  to  J.  M.  Farris  as  guardian 
of  the  minor  heirs  of  Susan  Oillaspie,  deceased,  or  his  legal  successor 
to  secure  the  payment  of  said  note,  said  deed  of  trust  providing  that  in 
default  of  payment  of  said  note  the  said  J.  M.  Farris,  guardian  of  the 
minor  heirs  of  Susan  Oillaspie,  could  sell  said  land  to  settle  the  same, 
making  no  provision  for  the  appointment  of  a  substitute  trustee.  J.  H. 
Murray  died  in  April,  1873,  and  his  wife  died  in  1897.  The  appellees 
are  their  sole  heirs.  It  was  admitted  that  the  title  down  to  J.  H.  and 
N.  B.  Murray  was  good  in  them.  W.  0.  B.  Oillaspie,  the  appellant, 
became  the  legal  successor  of  J.  M.  Farris  as  guardian  of  the  minor 
heirs  of  Susan  Oillaspie,  deceased,  and  the  note  being  unpaid,  he  sold 
the  land  as  trustee  under  the  deed  of  trust  on  August.  20,  1877,  after 
due  advertisement,  and  bid  the  same  in  at  the  sum  of  $360  for  the  said 
minors  and  executed  a  deed  therefor  to  himself  as  guardian  for  said 
minors.  Appellant  afterwards  acquired  the  title  ©f  the  minors.  The 
appellant  took  possession  of  the  premises  January  23,  1878,  which  con- 
tinued imtil  the  latter  part  of  1880,  when  it  was  interrupted  for  a  year 
or  so,  and  no  continuous  possession  was  ever  had  for  a  period  of  five 
years  at  any  time.  No  such  possession  of  the  premises  by  appellant 
either  for  himself  or  for  said  minor  heirs  as  would  support  title  by 
limitation  was  shown.  Two  tax  deeds  for  the  land  in  controversy  were 
put  in  evidence,  but  the  prerequisites  necessary  to  authorize  the  sale  of 
the  land  for  taxes  were  not  proved.  The  appellant  paid  all  taxes  on  the 
land  from  the  year  1878  up  to  the  time  of  the  trial. 

The  two  deeds  were  admissible  in  evidence  without  proof  of  the  pre- 
requisites to  a  sale  of  the  land  for  taxes  in  support  of  the  plea  of  five 
years'  limitation,  and  it  was  not  necessary  for  the  appellees  to  object 
to  their  introduction  in  order  to  have  proper  effect  given  to  them  as 
evidence.  A  tax  deed  not  void  on  its  face  will  support  the  plea  of  limita- 
tion of  five  years  possession  under  a  deed.  Schleicher  v.  Oatlin,  85 
Texas,  270.  But  in  order  to  support  the  statute  of  limitation  of  three 
years  by  showing  color  of  title,  a  tax  deed,  though  admissible  for  the 
purpose,  must  be  shown  to  have  been  executed  in  the  completion  of  a 
sale  regularly  made  for  taxes  duly  levied  and  assessed.  Telfener  v. 
Dillard,  70  Texas,  146.  Five  years  possession  was  not  shown,  and  even 
if  it  should  be  conceded  that  a  possession  of  three  years  was  shown,  the 
tax  deeds  were  not  supported  by  proof  of  a  compliance  with  the  pre- 
requisites of  the  sales  for  taxes.     The  finding  of  the  trial  court  that 


582  27  Texas  Civil  Appeals  Repohts.        [Ist  District, 

the  possession  of  the  land  was  not  sufficient  to  support  the  plea  of 
limitation  is  approved  as  supported  by  the  evidence. 

More  than  four  years  having  elapsed  after  the  death  of  J.  H.  Murray 
without  any  administration  having  been  taken  out  upon  his  estate^  the 
power  to  sell  under  the  deed  of  trust  could  be  executed.  Bogers  v.  Wat- 
son, 81  Texas,  400 ;  Silverman  v.  Landrum,  47  S.  W.  Sep.,  404.  The 
power  to  sell  given  in  a  deed  of  trust  is  a  power  coupled  with  an  in- 
terest and  is  not  revoked  by  the  death  of  the  constituent,  but  its  exercise 
has  been  held  to  be  inconsistent  with  the  administration  of  the  probate 
law  of  this  state.  Robertson  v.  Pard,  16  Texas,  472 ;  McLane  v.  Paschal, 
47  Texas,  365.  After  the  expiration  of  the  four  years  allowed  for  tak- 
ing out  letters  of  administration  the  reason  for  denying  the  exercises  of 
the  power  ceases.  But  by  its  terms  the  deed  of  trust  made  J.  M.  Farris, 
the  guardian  of  the  minor  heirs  of  Susan  Oillaspie,  deceased,  the  trustee 
to  sell.  No  provision  was  made  for  his  successor  as  such  guardian  ta 
exercise  the  power.  If  the  legal  guardian  of  the  minors,  whoever  he 
might  be,  had  been  made  trustee,  then  the  power  could  have  been  exer- 
cised by  W.  0.  B.  Oillaspie,  who  was  then  the  legal  guardian,  or  any 
person  who  should  happen  to  be  the  legal  guardian,  as  where  the  sheriff 
is  empowered  to  sell.    Silverman  v.  Landrum,  supra. 

The  conveyance  of  the  land  to  J.  M.  Farris  as  guardian  of  the  minor 
heirs  of  Susan  Gillaspie,  deceased,  or  his  legal  successor,  does  not  confer 
the  power  to  sell  upon  his  legal  successor.  Farris  alone  is  given  the 
authority  to  sell,  and  the  words  guardian,  etc.,  following  his  name  can 
only  be  regarded  as  descriptio  personae.  The  office  of  trustee  is  one  of 
personal  confidence  and  can  not  be  delegated.  Fuller  v.  O'Neil,  69 
Texas,  350.  The  makers  of  the  trust  conferred  the  power  of  sale  upon 
Farris  alone  and  may  have  done  so  from  their  personal  confidence  in 
him,  and  although  the  land  was  conveyed  as  security  for  the  debt  to  the 
guardian  of  the  minors,  the  makers  of  the  trust  may  have  been  unwilling^ 
to  confer  the  power  of  sale  upon  any  person  who  happened  to  be  guar- 
dian. There  was  no  evidence  of  the  failure  or  refusal  of  Farris  to  exe- 
cute the  trust  or  of  the  substitution  of  Gillaspie,  even  if  there  had  been 
a  provision  in  the  deed  of  trust  for  a  substitute  trustee.  W.  0.  B. 
Gillaspie  was  without  power  to  sell  the  land,  and  his  sale  thereof  was 
void.  The  minors  acquired  no  title  by  the  sale  and  did  not  have  the 
right  of  possession.  No  right  of  possession  was  given  by  the  deed  of 
trust,  and  appellant  had  no  equities  in  the  land  that  would  require  sat- 
isfaction by  the  appellees  before  they  could  recover  possession  thereof. 
They  owned  the  land  subject  to  the  lien  of  the  deed  of  trust  and  were 
entitled  to  the  possession  thereof  until  the  lien  should  be  foreclosed. 
The  attempt  to  foreclose  was  fruitless,  and  the  debt  being  barred  by 
limitation  which  was  set  up  against  it,  the  appellant  in  defaidt  of  a 
trustee  with  power  to  sell  was  without  remedy. 

On  objection  by  the  appellees  the  court  refused  to  receive  and  consider 
the  evidence  of  the  appellant  to  the  eflFect  that  N.  B.  Murray  wrote  a 
letter  to  one  E.  J.  Addickes,  in  which  she  stated  that  she  was  unable  to« 
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pay  the  debt^  and  for  Addickes  to  tell  Oillaspie  to  proceed  under  the 
deed  of  trust  and  sell  the  land  and  collect  the  debt,  and  that  he  sold  the 
land  in  accordance  with  the  request  of  Mrs.  Murray  and  the  power  con- 
ferred in  the  deed  of  trust  on  the  legal  successor  of  J.  M.  Farris.  The 
appellant  stated  that  the  letter  was  shown  to  him  and  that  he  recog- 
nized the  signature  to  it  as  that  of  N.  B.  Murray,  and  that  at  the  time 
he  had  no  interest  in  the  transaction.  The  objection  to  the  considera- 
tion of  this  evidence  was  that  the  appellant  as  a  party  to  the  suit  could 
not  testify  to  any  transaction  with  the  deceased  N.  B.  Murray,  and  the 
testimony  of  the  appellant  related  entirely  to  a  transaction  with  her. 
It  comes  clearly  within  the  statute  making  such  evidence  incompetent. 
Kev.  Stats.,  art.  2302;  Parks  v.  Caudle,  58  Texas,  216;  Stringfellow  v. 
Montgomery,  57  Texas,  349.  Being  incompetent,  we  need  not  antici- 
pate what  would  have  been  the  effect  of  the  evidence  if  admissible. 
The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


H.  L.  Newcomb  et  al.  v.  Thomas  B.  Cox  et  al. 

Decided  January  13,  1902. 

L-^tatiite  of  Frauda— Parol  Sale  of  Land. 

Where  a  parol  contract  as  to  land  is  not  a  present  sale  or  transfer  of  the 
land,  but  an  agreement  that  the  title  should  vest  in  the  vendee  upon  the  death 
of  the  vendor  in  consideration  of  personal  services  to  be  rendered  by  the  vendee, 
it  is  within  the  statute  of  frauds  and  can  not  be  enforced. 

S.— Same— Executed  Parol  Sale— PoMession— Improvements. 

Evidence  that  plaintiff  went  to  live  on  the  land  with  the  owner,  her  sister, 
and  rendered  her  valuable  services  upon  a  promise  that  the  land  should  be  hers 
at  the  owner's  death,  and  that  plaintiff  expended  $8  in  having  a  well  cleaned 
out  and  a  fence  repaired,  does  not  show  an  executed  parol  contract  for  the  sale 
of  land  such  as  can  be  enforced  by  the  courts. 

S.—^am»— Evidence— VaTiance--Gift. 

Proof  of  a  parol  gift  of  land  will  not  sustain  an  allegation  of  a  parol  sale. 
4.— limitationa— Posaesnon  of  Cotenanta— Heira. 

Possession  of  land  by  a  cotenant  is  presumed  to  be  a  possession  under  the 
common  title,  and  mere  possession  of  and  payment  of  taxes  on  lands  of  a  de- 
cedent by  her  sister,  who  claims  the  property  by  gift  from  or  parol  contract  of 
sale  with  decedent,  is  not  adverse  possession  against  the  other  heirs  where  they 
have  no  notice  of  such  adverse  claim. 

Appeal  from  Houston.    Tried  below  before  Hon.  John  Young  Gooch. 

H.  W.  Moore,  for  appellants. 

Aldrich  <£  Lipscomb ,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  appellants  against  the  appellees,  Thomas  B.  Cox, 
Qerman  Smith,  and  Jo  Jim.    The  property  involved  in  the  suit  is  an 
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undivided  one-third  of  lot  No.  21  in  the  town  of  Crockett,  in  Houston 
County. 

The  appellees  above  named  pleaded  not  guilty,  and  also  the  three, 
five,  and  ten  years  statutes  of  limitation,  and  further  answered  that 
they  were  the  tenants  of  J.  E.  Downes  and  asked  that  he  be  made  a 
party.  Downes  answered  adopting  the  pleas  of  his  tenants  and  code- 
fendants,  and  pleading  further,  averred  that  he  had  purchased  the 
premises  in  question  from  Mrs.  Mary  Mortimer  and  had  received  from, 
her  a  warranty  deed  to  same;  that  the  said  Mary  Mortimer  was  a  sister 
of  Mrs.  P.  Offrey,  deceased,  through  whom  plaintiffs  claim  as  heirs  at 
law,  and  that  on  or  about  the  10th  day  of  July,  1888,  the  said  Mrs. 
Offrey  for  a  valuable  consideration  transferred  and  sold  said  premises 
to  Mrs.  Mortimer.  This  answer  then  contains  allegations  of  fact  which 
are  set  out  for  the  purpose  of  showing  a  parol  sale  of  the  premises  by 
Mrs.  Offrey  to  Mrs.  Mortimer,  the  substance  of  said  allegations  being, 
that  on  the  date  above  mentioned  Mrs.  Offrey,  who  was  a  widow  about 
80  years  of  age  and  in  feeble  health,  and  had  no  one  to  nurse  and  care 
for  her,  proposed  to  Mrs.  Mortimer,  who  was  then  teaching  a  school  in 
the  town  of  Crockett  and  earning  thereby  about  $25  per  month,  that  if 
she  would  give  up  said  school  and  live  with  her  that  she,  Mrs.  Mortimer, 
should  have  a  homestead  interest  in  said  premises  during  their  .joint 
lives,  each  having  the  same  full  and  free  use  and  enjoyment  of  same, 
and  that  upon  her,  Mrs.  Offrey's,  death  the  title  in  fee  to  said  premises 
should  vest  solely  and  exclusively  in  Mrs.  Mortimer;  that  it  was  con- 
templated in  said  proposition  that  Mrs.  Mortimer  would  nurse  Mrs. 
Offrey  in  sickness  and  assist  her  in  all  of  the  duties  of  housekeeping, 
both  parties  being  poor  and  unable  to  employ  servants  or  assistance  of 
any  kincl;  that  Mrs.  Mortimer  accepted  said  proposition,  gave  up  her 
school  and  went  to  live  with  Mrs.  Offrey,  and  until  the  death  of  the  lat- 
ter, which  occurred  in  July,  1889,  continued  to  forego  her  school,  which 
was  worth  as  aforesaid  the  sum  of  $300  per  year,  and  lived  with  and 
rendered  services  to  Mrs.  Offrey  of  the  reasonable  value  of  $300;  th^t 
during  the  time  Mrs.  Mortimer  so  lived  with  Mrs.  Offrey  she  held  pos- 
session of  said  premises  in  common  with  Mrs.  Offrey,  and  since  the 
death  of  the  latter,  Mrs.  Mortimer  and  those  holding  and  claiming 
under  her  have  held  and  claimed  said  premises  in  fee  absolutely  and 
exclusive  of  the  claims  of  all  other  persons  and  have  paid  all  taxes 
thereon  and  kept  the  same  insured;  that  after  taking  joint  possession 
of  said  premises  with  Mrs.  Offrey  as  aforesaid  the  said  Mrs.  Mortimer, 
with  the  knowledge  and  consent  of  Mrs.  Offrey,  made  permanent  and 
valuable  improvements  thereon  prior  to  Mrs.  Offrey's  death,  and  has 
also  made  valuable  improvements  on  same  since  her  death,  which  latter 
improvements  were  contemplated  and  approved  by  Mrs.  Offrey  in  her 
lifetime. 

Mrs.  Mortimer  intervened  in  the  suit  and  adopted  as  her  answer  the 
answer  of  the  defendant  Downes. 

The  cause  was  tried  by  a  jury  in  the  court  below  and  resulted  in  a 
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verdict  and  judgment  in  favor  of  defendant  Downes  for  the  title  and 
possession  of  the  premises  before  described  and  against  appellants  for 
all  costs  of  suit,  from  which  judgment  this  appeal  is  prosecuted. 

The  material  facts  proven  upon  the  trial  of  the  case  are  as  follows: 
Mrs.  P.  OflErey  is  the  common  source  of  title.  She  died  intestate  on 
July  5,  1889,  leaving  as  her  sole  heirs  two  sisters  and  a  brother,  P.  A 
Newcomb,  who  is  now  dead.  The  appellants  are  the  heirs  of  said  F. 
A.  Newcomb.  After  the  death  of  Mrs.  Oflfrey^s  husband,  which  oc- 
curred in.  August,  1888,  her  sister,  Mrs.  Mary  Mortimer,  who  was  then 
teaching  school  and  living  in  the  town  of  Crockett,  abandoned  her 
school  and  went  to  live  with  Mrs.  Offrey  and  during  the  remainder  of 
the  latter^s  life  continued  to  live  with  her  and  assisted  her  in  keeping 
house,  nursed  her  during  her  sickness,  and  performed  services  for  her 
of  the  reasonable  value  of  $300.  The  school  abandoned  by  Mrs.  Mor- 
timer when  she  went  to  live  with  her  sister  was  worth  $300  a  year. 
After  her  husband's  death  Mrs.  Offrey  expressed  the  desire  to  have  her 
sister  come  and  live  with  her,  stating  that  she  was  tired  of  seeing  her 
(Mrs.  Mortimer)  go  around  from  pillar  to  post  without  a  home  and 
wanted  her  to  have  a  home,  and  if  she  would  quit  her  school  and  come 
and  live  with  her  she  should  have  a  home  with  her,  Mrs.  Offrey,  during 
the  latter*s  life,  and  at  her,  Mrs.  Offrey's,  death  all  of  her  property,  in- 
cluding the  premises  in  controversy,  should  belong  to  Mrs.  Mortimer. 
During  Mrs.  Offrey's  life  she  and  Mrs.  Mortimer  occupied  the  premises 
jointly,  and  Mrs.  Mortimer's  right  to  exercise  equal  dominion  and  con- 
trol of  the  premises  with  that  exercised  by  Mrs.  Offrey  was  expressly 
recognized  by  the  latter.  Mrs.  Mortimer  testified  that  she  had  no  con- 
tract with  Mrs.  Offrey  when  she  quit  her  school  and  went  to  live  with 
her,  but  that  she  gave  up  her  school  voluntarily  and  went  to  live  with 
her  sister  and  wait  on  her  if  she  needed  it,  and  that  after  she  went  to 
live  with  her  Mrs.  Offrey  told  her  that  she  should  have  all  of  her  prop- 
erty, including  the  premises  in  question,  after  her  death.  Prior  to 
Mrs.  Offrey's  death  Mrs.  Mortimer  had  a  well  on  the  place  cleaned  out 
at  a  cost  of  $5  and  the  fencing  repaired  at  a  cost  of  $3.  These  were 
the  only  improvements  made  on  the  place  by  Mrs.  Mortimer  before  her 
sister's  death.  After  Mrs.  Offrey's  death  a  new  room  was  added  to  the 
house  and  a  stable  and  crib  built  on  the  lot  by  Mrs.  Mortimer.  The 
room  is  shown  to  have  been  worth  $100,  but  the  value  of  the  other  im- 
provements Is  not  shown. 

The  appellant  Frank  AUbright  is  a  minor  and  all  the  other  appel- 
lants reside  in  Louisiana.  None  of  them  ever  had  any  notice  of  the 
fact  that  Mrs.  Mortimer  was  claiming  all  of  the  property.  The  record 
discloses  no  act  of  Mrs.  Mortimer's  showing  a  denial  of  the  interest  of 
her  cotenants  in  the  premises  of  which  they  should  be  required  to  take 
notice  prior  to  the  conveyance  by  her  to  the  appellee  Downes  in  1898. 

It  is  well  settled  that  an  executed  parol  contract  for  the  sale  of  land, 
the  purchase  money  having  been  paid  and  the  possession  taken,  and 
valuable  improvements  placed  thereon  by  the  vendee,  will  constitute  a 
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good  title  to  the  land  in  the  vendee,  but  we  are  of  opinion  that  neither 
the  pleading  nor  the  evidence  in  this  case  shows  that  the  parol  contract 
of  sale  relied  on  by  the  appellees  is  one  that  can  be  enforced  in  a  court 
of  equity.  The  contract  alleged  is  not  a  present  sale  or  transfer  of  the 
land,  but  an  agreement  that  the  title  to  the  property  should  vest  in  the 
vendee  upon  the  death  of  the  vendor  in  consideration  of  personal  serv- 
ices to  be  performed  by  the  vendee.  Such  contract  is  within  the  statute 
of  frauds  and  can  not  be  enforced.  Sprague  v.  Haines,  68  Texas,  216. 
If  we  concede,  however,  that  the  contract  alleged  was  sufficient,  if  fully 
executed,  to  vest  title  in  Mrs.  Mortimer,  the  evidence  wholly  faib  to 
establish  such  contract.  Mrs.  Mortimer,  the  alleged  vendee,  expressly 
denies  the  execution  of  the  contract  as  alleged,  and  testifies  that  she  vol- 
untarily quit  her  school  and  went  to  live  with  her  sister  without  having 
any  contract  with  her,  and  that  Mrs.  Oflfrey  gave  her  the  property  or 
promised  her  that  it  should  be  hers  when  she,  Mrs.  Offrey,  died. 

It  is  unnecessary  to  cite  authority  upon  the  proposition  that  proof  of 
a  parol  gift  of  land  will  not  sustain  an  allegation  of  a  parol  sale,  but 
admitting  for  the  sake  of  argument  that  the  pleadings  in  this  case  are 
sufficient  to  entitle  the  appellees  to  have  proven  a  parol  gift  of  the  land 
followed  by  such  possession  and  the  making  of  such  improvements  by 
the  donee  as  would  perfect  the  title  in  her,  the  evidence  is  insufficient 
to  establish  such  title.  The  testimony  of  Mrs.  Mortimer  shows  that 
Mrs.  Offrey  did  not  make  a  present  gift  of  the  premises  to  her,  but  only 
promised  that  she  should  have  the  place  after  her  death.  No  valuable 
improvements  were  placed  on  the  property  by  Mrs.  Mortimer  prior  to 
the  death  of  Mrs.  Offrey  (the  cleaning  out  of  the  well  and  the  repair 
of  the  fencing  at  a  total  cost  of  $8  can  not  be  said  to  constitute  valuable 
improvements),  and  it  is  perfectly  clear  that  had  Mrs.  Offrey  in  her 
lifetime  repudiated  her  alleged  gift  Mrs.  Mortimer  could  not  have  en- 
forced same  as  against  her.  Such  being  the  case,  no  title  to  the  prem- 
ises had  vested  in  Mrs.  Mortimer  prior  to  the  death  of  Mrs.  Offrey,  and 
to  hold  that  the  erection  of  improvements  after  the  death  of  Mrs.  Offrey 
in  reliance  upon  the  promise  of  Mrs.  Offrey  that  she,  Mrs.  Mortimer, 
should  have  tiie  place  at  her  death,  will  perfect  the  title  to  said  prem- 
ises in  Mrs.  Mortimer  would  be  to  abrogate  our  statute  of  wills.  While 
.it  is  clear  that  Mrs.  Offrey  intended  that  her  sister  should  have  the 
property  after  her  death  she  failed  to  do  what  was  necessary  to  make 
her  intention  effective,  and  under  the  facts  of  this  case  this  court  is 
powerless  to  effectuate  such  intention. 

The  evidence  also  fails  to  show  title  in  appellees  by  limitation.  The 
possession  of  a  cotenant  will  be  presumed  to  be  a  possession  under  the 
common  title,  and  the  tenant  in  possession  can  not  claim  to  have  held 
adversely  to  his  cotenant  unless  it  clearly  appears  that  he  had  repudiated 
their  title.  In  such  case  mere  possession  and  payment  of  taxes  do  not 
constitute  adverse  possession  as  against  the  cotenant,  but  to  render  the 
possession  adverse,  notice  of  such  adverse  holding  must  be  given  the 
cotenants  by  the  tenant  in  possession  or  must  be  shown  by  such  acts  of 
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unequivocal  character  and  notoriety  that  the  ootenant  will  be  presumed 
to  have  notice  of  the  repudiation  and  denial  of  his  title.  Phillipson  v. 
Flynn,  83  Texas,  580.  As  before  stated  no  notice  was  given  appellants 
that  Mrs.  Mortimer  was  claiming  the  entire  premises,  and  the  only  act 
of  hers  from  which  a  repudiation  of  the  title  of  her  cotenants  should  be 
presumed  shown  in  the  evidence  was  the  sale  to  Downes,  which  occurred 
less  than  five  years  before  this  suit  was  brought. 

The  undisputed  evidence  shows  that  appellants  as  heirs  at  law  of  Mrs. 
Offrey  are  the  owners  of  an  undivided  one-third  interest  in  the  prem- 
ises sued  for.  The  judgment  of  the  court  below  will  be  reversed  and 
judgment  here  rendered  in  appellants'  favor  of  said  undivided  interest, 
and  it  is  so  ordered. 

Reversed  and  rendered. 


'       A.  J.  Brotherton  v.  Anderson^  Evans  ft  Ward. 

ided  January  16,  1902. 

Iw— Sale  of  Land— ReidMioii— Vendor's  Lien  Notes. 

An  agreement  between  the  vendor  and  vendee  to  rescmd  the  sale  of  land 
upon  the  surrender  by  the  lomier  of  the  tatter's  notes  given  for  the  land,  is  not 
consummated  where  the  notes,  which  the  vendor  had  transferred  to  a  third 
party,  are  not  procured  back  and  surrendered,  although  the  vendor  is  in  pos- 
session of  the  land. 

S.— Same— Superior  Title  Not  Subject  to  Execution. 

The  vendor  having  transferred  the  lien  notes  was  then  the  holder  of  the 
superior  legal  title  merely  as  trustee  for  the  owner  of  the  notes,  and  had  no 
interest  in  the  land  subject  to  execution. 

S.— Same— Lien  Owner's  Sight  to  Foreclose— Rescission. 

Where  a  vendor's  lien  note  has  been  purchased  for  value  and  without  notice 
the  holder's  right  to  have  the  lien  foreclosed  can  not  be  defeated  by  a  rescission 
of  the  sale  of  the  land  made  by  the  grantor  and  grantee. 

4.— Same— Notice  of  Lien— EstoppeL 

Where  the  purchaser  of  a  vendor's  lien  note  is  not  shown  to  have  been 
present  at  a  sale  by  another  of  the  land  under  execution,  or  to  have  had  any 
reason  to  believe  that  the  execution  purchaser  did  not  know  of  his  claim,  he  is 
not  estopped  from  averting  his  lien  against  such  purchaser. 

Appeal  from  Leon.    Tried  below  before  Hon.  J.  M.  Smither. 

Dean  &  Dean,  for  appellant. 

Thomas  B,  Greenwood  and  William  Watson,  for  appellees. 

GAERETT,  Chief  Justice. — This  action  was  brought  by  the  ap- 
pellees against  the  appellants  for  recovery  npon  two  promissory  notes 
given  to  one  H.  Levy  in  part  consideration  for  land  and  for  foreclos- 
ure of  the  vendor^s  lien.  The  appellants  A.  J.  Brotherton  and  G.  W. 
Reynolds  were  sued  as  the  makers  of  the  notes  and  the  others  as  as- 
serting some  claim  to  the  land.    The  appellant  Allen  Mills  claimed  the 
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land  as  a  purchaser  at  a  sale  under  an  execution  against  Levy,  contend- 
ing that  the  sale  by  Levy  to  Brotherton  and  Reynolds  had  been  re- 
scinded; and  the  other  appellants  were  the  tenants  of  Mills.  Trial  was 
liad  before  the  court  without  a  jury  and  the  judge  filed  conclusions  of 
fact  and  from  them  and  the  statements  of  facts  the  following  state- 
ment is  made: 

On  July  21,  1893,  H.  Levy  sold  to  the  appellants  Brotherton  and 
Eeynolds  213  acres  of  land  for  which  he  executed  to  them  a  deed  with 
general  warranty  of  title.  The  consideration  was  $1000,  evidenced  by 
four  notes  for  $250  each,  due  respectively  December  1,  1894,  December 
1,  1895,  December  1,  1896,  and  December  1,  1897,  which  were  men- 
tioned in  the  deed,  the  two  last  being  the  ones  sued  on.  The  vendor's 
lien  was  not  reserved  in  the  deed  but  it  was  expressly  reserved  in  each 
of  the  notes.  On  March  12,  1895,  Levy  indorsed  the  four  notes  in  blank 
and  delivered  them  to  one  L.  A.  Beddingfield,  together  with  other  notes 
as  collateral  security  for  his  note  to  Beddingfield  for  $1890;  and  on 
March  12,  1896,  renewed  his  note  to  Beddingfield  and  the  collateral 
remained  with  him.  In  October,  1896,  Levy,  who  was  a  general  mer- 
chant in  Jewett,  failed  in  business  and  executed  a  deed  of  trust  to  L. 

D,  Waltman  conveying  his  stock  of  goods,  notes,  accounts,  etc.,  for  the 
benefit  of  certain  preferred  creditors,  among  whom  were  Beddingfield 
and  E.  Goodman,  a  sister.  No  mention  of  the  note  of  Brotherton  and 
Reynolds  given  for  the  land  or  of  the  land  was  made  in  the  deed  of 
trust,  which  contained  a  list  of  notes  and  accoimts  and  property  trans- 
ferred by  it.    Early  in  1897  the  trustee  conveyed  the  assets  of  Levy  to 

E.  Goodman,  and  on  March  12,  1897,  she  took  up  the  note  of  Levy  to 
Beddingfield  for  $1890  by  the  execution  of 'her  note  for  the  same  amount 
due  one  year  after  date,  and  the  notes  of  Brotherton  and  Reynolds  re- 
mained in  Beddingfield's  hands  as  collateral  security,  E.  Goodman  mak- 
ing a  written  transfer  thereof  upon  a  list  of  the  notes  left  for  that  pur- 
pose. In  March,  1898,  E.  Goodman  renewed  her  note  to  Beddingfield 
as  in  1897.  In  January,  1899,  E.  Goodman  sold  out  to  Anderson, 
Evans  &  Ward,  and  as  a  part  of  the  transaction  they  paid  her  note  to 
Beddingfield  and  bought  all  of  the  collaterals  held  by  him,  including 
the  Brotherton  and  Reynolds  notes. 

In  January,  1898,  Brotherton  went  to  Waltman,  who  was  acting  as 
the  agent  of  E.  Goodman,  and  proposed  to  surrender  the  land  for  the 
notes.  Waltman  informed  him  that  the  notes  had  been  transferred  to 
Beddingfield  as  collateral  security,  but  promised  to  redeem  and  sur- 
render them  and  take  a  conveyance  of  the  land  in  satisfaction  thereof. 
Waltman  then  took  possession  of  the  land,  and  when  the  appellees  got 
the  notes  from  Beddingfield  possession  was  given  to  them.  The  trial 
judge  found  that  there  had  been  merely  an  agreement,  never  consum- 
mated, for  a  rescission,  conditioned  upon  the  surrender  of  the  notes,  and 
that  there  had  been  no  rescission  of  the  sale  of  the  land.  The  finding 
is  approved  as  supported  by  the  evidence.  The  deed  from  Levy  to 
Brotherton  and  Reynolds  was  filed  for  record  October  26,  1896,  and 
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duly  recorded.  Anderson,  Evans  &  Ward  acquired  the  four  notes  in 
good  faith  without  knowledge  of  any  attempt  to  rescind  the  sale  of  the 
land  or  to  cancel  the  notes,  and  witiiout  knowledge  of  any  infirmity  in 
them.  The  notes  were  never  out  of  the  hands  of  Beddingfield  from 
March  12,  1895,  to  March  30,  1899,  when  he  delivered  them  to  appel- 
lees, and  he  had  no  knowledge  of  any  attempt  to  rescind  the  sale,  and 
never  assented  to  any  cancellation  or  surrender  of  the  notes. 

The  appellant  Allen  Mills  claims  title  to  the  land  as  above  stated 
through  a  sheriffs  sale  under  an  execution  against  Levy.  On  November 
11,  1898,  L.  Puster  &  Co.  recovered  a  judgment  in  tiie  District  Court 
of  Leon  Coimty  against  H.  Levy  for  $677.91,  of  which  an  abstract  was 
duly  filed  in  the  oflBce  of  the  county  clerk  of.  Leon  County  on  Januarys 
13,  1899,  and  was  duly  recorded  and  indexed.  Execution  was  issued  on 
said  judgment,  and  on  the  first  Tuesday  in  November,  1899,  the  land 
in  controversy  was  regularly  sold  by  the  sheriff  of  Leon  Coimty  and 
purchased  by  the  appellant  Allen  Mills  for  $282.50  which  he  paid  and 
a  deed  was  executed  to  him  therefor  by  the  sheriff  on  November  7,  1899,. 
conveying  all  the  title  held  by  Levy  on  January  13,  1899.  Anderson,. 
Evans  &  Ward  were  in  possession  of  the  land  at  the  time  of  the  sale. 
On  the  day  of  the  sale  Evans  was  in  the  town  of  Centreville,  the  coimty 
seat,  but  it  does  not  appear  that  he  was  present  at  the  s^Ie.  Mills  sent 
Evans  a  message  on  tiiat  day  prior  to  the  sale,  which  Evans  received,, 
that  he  would  give  him  $25  not  to  bid,  provided  no  one  else  bid  against 
him.  It  does  not  appear  that  Evans  sent  any  reply  to  t|;ie  proposition. 
Mills  had  no  actual  knowledge  of  any  claim  of  the  appellants  upon  the 
land  imtil  he  had  bought  and  paid  for  it. 

There  having  been  no  rescission  of  the  sale  of  the  land  by  Levy  ta 
Brotherton  and  Beynolds,  and  Levy  having  transferred  the  notes  to 
Beddingfield,  he  b^me  merely  the  holder  of  the  legal  title  as  trustee 
for  the  benefit  of  the  holder  of  the  notes  and  had  no  interest  in  the  land 
subject  to  the  lien  of  the  judgment  in  favor  of  L.  Puster  &  Co.  against 
him,  or  subject  to  sale  under  execution.  The  beneficial  title  subject  to- 
sale  under  execution  was  in  the  vendees  and  not  in  the  vendor  with  a 
lien  reserved.  Willis  v.  Somerville,  3  Texas  Civ.  App.,  509 ;  93  Texas, 
677;  Catlin  v.  Bennett,  47  Texas,  165;  McCamley  v.  Waterhouse,  80 
Texas,  340;  Stephens  v.  Motl,  82  Texas,  81.  As  the  appellant  Mills 
must  recover  upon  the  strength  of  his  own  title  the  decision  of  the  case 
might  be  rested  upon  the  fact  that  there  was  no  rescission  of  the  sale, 
but  it  further  appears  that  the  appellees  acquired  title  to  the  notes  with- 
out knowledge  of  any  rescission  or  any  attempt  or  intention  to  rescind, 
and  were  the  owners  thereof  in  good  faith  for  a  valuable  consideration. 
Such  being  the  case,  no  rescission  could  have  been  made  that  would  have 
defeated  the  right  of  the  appellees  to  have  a  vendor^s  lien  foreclosed  for 
their  payment.  Russell  v.  Kirkbride,  63  Texas,  455.  When  the  ab- 
stract of  judgment  was  recorded,  the  deed  from  Levy  to  Brotherton  and 
Beynolds  was  of  record  showing  that  the  notes  had  been  executed  for  the 
purchase  money  of  the  land,  and  at  the  time  of  the  sale  the  appellants- 
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-were  in  possession.  So  there  was  full  constructive  notice  to  Mills  of 
ihe  lien  of  the  purchase  money  notes^  and  it  was  not  necessary  that  the 
notes  and  the  transfer  thereof  should  have  been  recorded. 

As  above  stated^  the  finding  of  the  trial  judge  as  a  question  of  fact 
that  the  sale  had  not  been  rescinded  is  sustained  by  the  evidence  and 
will  not  be  disturbed.  The  notes  remained  with  Beddingfield  as  secur- 
ity for  the  note  first  of  Levy  and  afterwards  of  Goodman  for  which 
Levy's  note  was  surrendered,  and  were  never  out  of  his  hands  until  they 
were  sold  to  the  appellees  and  were  never  discharged  by  a  rescission  of  the 
sale,  hence  the  second  assignment  of  error  must  be  overruled.  Even  if 
there  had  been  a  rescission  the  appellees  would  be  entitled  to  have  their 
lien  foreclosed  for  the  full  amoimt  of  the  note,  since  they  are  purchasers 
and  owners  thereof  in  good  faith  and  are  not  seeking  to  enforce  them 
:as  collateral  security,  in  which  event  in  case  a  rescission  had  been  made 
ihey  could  only  enforce  them  for  the  amount  of  the  principal  debt. 
"The  facts  do  not  show  an  estoppel  against  the  appellees.  It  does  not 
appear  that  Evans  was  present  at  the  sale,  or  that  he  had  any  reason  to 
believe  that  Mills  did  not  know  that  his  firm  was  claiming  an  interest 
in  the  land,  or  that  he  was  about  tt)  purchase  it  without  such  knowledge. 

Affirmed, 

ON  MOTION  FOB  BEHBABINO. 

The  expression  in  the  opinion,  ^^As  the  appellant  Mills  must  recover 
\Lpon  the  strength  of  his  own  title,^'  etc.,  as  pointed  out  by  appellants 
in  their  motion  for  a  rehearing,  is  not  technically  correct  and  was  inad- 
irertently  used.  But  it  does  not  affect  the  decision  of  the  case.  The 
idea  to  be  expressed  was  that  appellees  as  the  holders  of  the  notes  would 
ibe  entitled  to  recover  unless  Mills  coidd  show  that  a  lien  had  been  fixed 
upon  the  property  by  the  record  of  the  abstract  of  the  Puster  &  Co. 
.judgment.  While  the  questions  raised  by  the  appellants  are  difficult 
and  not  free  from  doubt,  we  believe  that  we  have  decided  them  correctly, 
and  so  overrule  the  motion  for  a  rehearing. 

Overrtded. 

Writ  of  error  refused. 


Thomas  Greenwood  et  al.  v.  Houston  Ice  and  Brewing 

Company. 

Decided  January  17,  1902. 

Charge— Requesting  Instructions— Appeal 

Where  the  defects  in  the  charge  of  the  court  are  such  as  could  be  taken 
advantage  of  only  by  requested  charges,  and  none  were  asked  which  should  have 
been  given,  complaint  against  the  charge  on  appeal  is  unavailing. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 
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J.  M.  Gibson  and  T,  G.  Horser,  for  appellants. 
Baker,  Botis,  Baker  &  Lovett,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  the  appellants  on  a  promissory  note  for  $300^  and  to  foreclose  a 
lien  upon  certain  real  estate,  evidenced  by  a  deed  of  trust  executed  by 
appellants  to  secure  same.  The  suit  on  the  note  was  not  resisted,  but 
the  foreclosure  of  the  lien  was  opposed  on  the  ground  that  the  real  estate 
was  the  homestead  of  appellants  at  the  date  of  the  execution  of  the  deed 
of  trust  and  that  the  instrument  was  not  executed  with  the  requisite 
formalities,  nor  for  any  of  the  purposes  for  which  a  lien  could  be  created 
against  a  homestead.  A  jury  trial  resulted  in  a  verdict  and  judgment 
against  Thomas  Greenwood  for  the  amount  of  the  note  and  foreclosure 
of  the  lien  as  against  both  defendants.  From  this  judgment  the  parties 
cast  have  appealed. 

The  judgment  is  assailed  by  complaint  against  the  charge  of  the  court 
and  the  contention  that  the  undisputed  facts  show  the  premises  to  have 
been  the  homestead  of  appellants  at  the  date  of  the  execution  of  the  deed 
of  trust.  The  defects,  if  any,  in  the  charge  of  the  court  are  such  as  could 
be  taken  advantage  of  only  by  requested  charges,  and  none  were  asked  by 
iippellants  which  should  have  been  given. 

Whether  or  not  the  premises  were  homestead  was  a  question  upon 
which  the  evidence  was  conflicting;  It  was  largely  a  question  of  credibil- 
ity of  witnesses,  and  the  verdict  finds  ample  support  in  the  evidence. 
No  reversible  error  is  presented  and  the  judgment  is  aflSrmed. 

Affirmed, 


Mamie  Oabdwell  v.  J.  B.  Masteeson  et  al. 

Decided  January  23,  1902. 

l.—PaTtie»— Joinder— Venue— Landlord's   Lien— Forecloanre — Conversion. 

In  an  action  against  a  tenant  for  rent  and  forclosure  of  a  landlord's  lien  on 
a  crop,  a  junior  mortgagee  who  had  converted  the  property  by  virtue  of  a  lien 
given  by  the  tenant  was  properly  joined  as  a  party  over  hiq  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence.    Rev.  Stats.,  art.  1194,  subdiv.  4. 

S.— Same— Pleading— Mortgage. 

Where,  in  an  action  to  foreclose  a  lien,  junior  mortgagees  of  the  property 
are  joined  as  parties,  it  is  sufficient  for  plaintiff  to  allege  that  the  latter  are 
asserting  a  lien  against  the  property,  without  averment  that  the  mortgage  was 
valid,  or  was  delivered  and  registered. 

II. — Same — ^Allegation  of  Possession  and  Conyersion. 

So,  an  allegation  that  the  junior  mortgagees  are  in  possession  of  and  have 
converted  a  part  of  the  property,  was  sufficient  to  show  that  they  were  properly 
joined  as  parties  defendant  in  the  suit,  though  residing  in  another  county. 

4. — Same— Joinder  of  Contract  and  Tort — Foredosnre. 

The  technical  common  law  rule  that  a  suit  for/  tort  can  not  be  joined  with 
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one  upon  contract  has,  under  our  system,  no  application  to  a  case  of  this  char- 
acter, and  it  is  held  immaterial  whether  in  this  action  plaintiff's  petition  was 
sufficient  to  sustain  a  judgment  of  foreclosure  or  not. 

Appeal  from  Wharton.     Tried  below  before  Hon.  Wells  Thompson. 

0.  0.  Kelley,  for*  appellant. 

Terry,  Ballinger,  Smith  £  Gavin,  for  appellees. 

GILL,  Associate  Justice. — This  suit  wafe  brought  by  appellants, 
Mamie  and  Estelle  Cardwell,  in  the  District  Court  of  Wharton  County, 
against  J.  E.  Masterson,  Jr.,  who  then  resided  in  Wharton  County,  and 
6.  H.  and  W.  E.  Mensing,  composing  the  firm  of  Mensing  Bros.  &  Co., 
residents  of  Galveston  County. 

The  suit  as  against  Masterson  was  for  the  purpose  of  recovering  $1200 
(less  certain  credits)  as  rent  of  the  Cardwell  plantation  in  Wharton 
County  for  the  year  1897,  and  to  foreclose  the  landlord's  lien  upon  the 
crops  raised  thereon  during  that  year  by  Masterson,  who  was  the  lessee. 

The  members  of  the  firm  of  Mensing  Bros.  &  Co.  were  made  parties 
defendant  under  an  allegation  that  they  were  holders  of  a  mortgage 
from  Masterson  on  150  bales  of  cotton  to  be  raised  on  the  Cardwell 
plantation  during  the  year  named;  that  the  mortgage  lien  was  junior 
to  and  subject  to  the  landlord's  lien  sought  to  be  foreclosed;  that  41 
bales  of  cotton  had  been  delivered  to  them  by  Masterson  at  Galveston, 
Texas;  that  they  had  refused  to  point  out  the  41  bales  of  cotton  to 
plaintiffs  and  had  converted  it  to  their  own  use.  Judgment  for  the 
value  of  the  41  bales  was  sought  as  against  them. 

Masterson  did  not  answer  but  made  default.  Mensing  Bros.  &  Co. 
interposed  a  plea  of  personal  privilege  setting  up  their  right  to  be  sued 
in  Galveston  County,  alleging  that  they  were  improperly  joined  as  de- 
fendants in  the  suit  against  Masterson;  that  the  action  against  them 
was  one  of  tort,  whereas  the  suit  against  Masterson  was  for  breach  of 
contract,  and  that  the  petition  presented  a  misjoinder  of  causes  of  action. 

The  same  questions  were  made  by  exceptions  to  the  petition,  the  latter 
disclosing  the  residence  of  the  parties  and  their  relation  to  plaintiffs' 
claim  and  the  property  against  which  the  lien  was  asserted.  The  court 
sustained  the  plea  of  privilege  and  dismissed  the  suit  as  against  Mensing 
Bros.  &  Co.,  but  rendered  judgment  against  Masterson  for  the  debt  and 
foreclosed  the  landlord's  lien  upon  all  the  crops  raised  upon  the  planta- 
tion for  the  year  1897. 

From  the  judgment  of  dismissal  plaintiffs  have  appealed. 

By  the  petition  it  was  alleged  in  substance  that  the  Cardwell  planta- 
tion was  leased  to  Masterson  for  the  year  1897  and  that  he  entered 
'  thereon  and  raised  crops.  That  by  reason  of  the  lease  plaintiffs  had  a 
landlord's  lien  on  all  the  crops  so  raised  for  the  payment  of  the  rent. 
That  in  February  of  that  year  Masterson  executed  and  delivered  to 
Mensing  Bros.  &  Co.  a  mortgage  on  150  bales  of  the  cotton  to  be  raised 
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on  the  premises  for  that  year.  That  at  various  times  in  the  fall  of  1897 
Masterson  shipped  to  Mensing  Bros.  &  Co.  at  Galveston  certain  bales 
of  cotton  covered  by  the  landlord's  lien,  the  number  shipped  aggregating 
41  bales.  That  Mensing  Bros.  &  Co.  had  refused  the  demand  of  plain- 
tiffs to  point  out  the  41  bales  so  received  by  them  and  had  converted 
them  to  their  own  use.  The  value  was  alleged  and  judgment  prayed 
therefor.  The  action  of  the  court  in  dismissing  the  cause  as  to  the 
Mensings  is  assigned  as  error. 

Appellees  contend  that  the  action  of  the  court  is  correct:  (1)  Be- 
cause the  suit  as  against  them  is  one  of  tort,  whereas  the  suit  against 
Masterson  is  on  contract,  and  the  two  can  not  be  joined.  (2)  The  peti- 
tion fairly  construed  alleges  that  Masterson  in  shipping  the  cotton  to 
the  Mensings  parted  with  all  interest  therein  and  the  joint  suit  can  not 
be  maintained  unless  he  retained  some  interest  in  the  cotton  shipped, 
so  that  he  would  have  an  interest  in  the  application  of  the  amount 
which  might  be  recovered  against  the  Mensings.  (3)  Because  the 
allegation  that  the  Mensings  were  junior  lienholders  under  the  alleged 
mortgage  is  insuflBcient  to  hold  them,  because  it  is  not  alleged  the  mort- 
gage was  duly  delivered  and  placed  of  record. 

The  right  of  appellants  to  join  the  appellees  in  the  suit  against  Mas- 
terson depends  upon  whether  the  appellees  were  in  any  event  proper  or 
necessary  parties  to  that  suit,  for  it  is  conceded  that  they  did  not  reside 
in  Wharton  County,  and  no  other  fact  exists  which  would  authorize  the 
suit  against  them  in  a  court  other  than  that  of  their  residence. 

One  having  a  cause  of  action  against  several  defendants  residing  in 
different  counties  may  bring  his  suit  in  the  county  where  any  one  of 
them  resides.  Rev.  Stats.,  art.  1194,  subdiv.  4.  It  has  been  held  that  in 
such  case  the  defendant  in  whose  county  the  suit  is  brought  must  be  not 
only  a  proper  but  a  necessary  party  to  the  suit.  Chaison  v.  Beauchamp,. 
33  S.  W.  Sep.,  303. 

In  Railway  v.  Mangum,  68  Texas,  342,  it  is  held  that  the  defendant 
residing  in  the  county  in  which  the  suit  is  brought  must  be  either  a 
necessary  or  a  proper  party  defendant,  but  in  the  case  last  cited  the 
court  was  not  called  on  to  make  the  distinction.  However  this  may  be, 
it  can  not  be  doubted  that  in  the  case  before  us  Masterson  was  the  prin- 
cipal defendant  and  a  party  absolutely  necessary  to  the  suit  for  debt  and 
foreclosure.  If  then  the  Mensings  were  either  necessary  or  proper  par- 
ties to  the  original  suit,  the  trial  court  erred  in  dismissing  the  case. 

That  junior  lienholders  and  those  claiming  an  interest  in  the  property 
covered  by  the  lien  may  be  joined  in  the  foreclosure  suit  is  well  settled 
and  is  not  questioned  by  the  appellees. 

The  appellants  alleged  that  the  Mensings  wete  junior  mortgagees. 
So  upon  this  ground  alone  they  should  have  been  held  in  the  suit.  But 
appellees  contend  that  the  appellants  did  not  allege  that  they  had  a 
valid  mortgage.  This  contention  is  based  upon  the  absence  of  allega- 
tions that  the  mortgage  was  delivered  and  registered.    We  are  of  opinion 
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this  contention  is  unsound.  It  was  not  necessary  that  appellants  should 
allege  that  appellees  were  claiming  under  a  valid  mortgage.  It  was 
enough  to  aver  that  they  were  asserting  a  mortgage  lien  which  appellants 
wished  to  preclude  or  adjust  by  the  judgment. 

But  if  the  allegations  as  to  the  mortgage  should  be  held  insufficient, 
they  were  nevertheless  properly  joined  as  defendants  in  the  suit  on  the 
allegation  of  possession  and  conversion  of  a  part  of  the  property  covered 
by  the  lien.  The  fact  that  the  cause  of  action  against  Masterson  was 
for  breach  of  contract  and  that  against  appellees  soimded  in  tort  does 
not  render  this  holding  unsound. 

Had  the  conversion  been  subversive  of  the  rights  of  both  the  appel- 
lants and  Masterson  the  suit  as  against  appellees  would  have  been  none 
the  less  one  of  tort,  and  yet  it  is  well  settled  that  in  such  case  the  ap- 
pellees could  have  been  properly  joined.    Cobb  v.  Barber,  92  Texas,  309. 

It  is  reasoned  that  the  mortgagor  has  an  interest  in  the  property  con- 
verted which  would  authorize  an  action  in  his  own, behalf.  That  he  is 
also  interested  in  seeing  that  the  proceeds  are  applied  to  the  extinguish- 
ment of  the  debt,  and  the  fact  that  the  party  charged  with  conversion 
would  have  the  right,  if  separately  sued  by  the  mortgagee,  to  have  the 
mortgagor  made  a  party  in  order  that  he  may  be  protected  against  a 
double  recovery,  is  also  given  controlling  weight. 

While  in  Cobb  v.  Barber,  supra,  a  doubt  is  expressed  as  to  whether  the 
party  charged  with  conversion  could  be  properly  joined  in  a  case  where 
the  mortgagor  is  alleged  to  have  parted  with  his  entire  interest,  the 
question  is  not  decided,  and  it  seems  to  us  that  the  reasons  controlling 
in  the  one  case  apply  with  equal  force  in  the  other. 

In  the  case  beiore  us  the  appellees  had  an  interest  in  the  result  of 
the  controversy  between  appellants  and  Masterson.  If  the  debt  for  the 
payment  of  which  the  lien  existed  had  been  discharged  or  reduced  the 
fact  was  useful  to  their  protection.  If  the  crops  not  affected  by  the 
conversion  were  sufficient  to  discharge  the  lien  the  question  could  be 
best  adjudicated  with  all  parties  before  the  court,  thus  avoiding  a  multi- 
plicity of  suits. 

As  said  by  Chief  Justice  James  in  Parlin  &  Orendorff  v.  Miller,  60 
Southwestern  Reporter,  881 :  "But  properly  considered,  appellants'  lia- 
bility is  not  distinct  from  the  debt,  but  depends  upon  and  grows  out  of 
it.  It  is  only  by  reason  of  the  debt  that  the  mortgagee  can  pursue  the 
purchaser  of  mortgaged  property.  Such  a  purchaser  with  notice  who 
destroys- the  subject  of  the  mortgage  becomes  liable  to  the  mortgagee  for 
the  value  of  the  property  to  the  extent  of  the  debt.  Looking  to  the  sub- 
stance instead  of  the  form  the  consequence  of  such  an  act  is  to  make 
him  liable  for  the  debt  pro  tanto." 

To  join  such  parties  in  foreclosure  suits  seems  to  have  been  the  uni- 
form practice,  and  while  the  exact  question  does  not  seem  to  have  been 
decided,  we  think  the  cases  above  cited  and  those  cited  below  fairly  in- 
dicate the  trend  of  judicial  opinion.    Tenpleman  v.  Gresham,  61  Texas, 
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50;  Taylor  v.  Felder,  23  S.  W.  Eep.,  480;  Zapp  v.  Johnson,  87  Texas, 
641. 

Appellees  have  cited  no  case  in  point,  and  we  are  of  opinion  that 
those  cited  holding  that  suits  sounding  in  contract  can  not  be  joined 
with  those  sounding  in  tort  ought  not  to  control  in  determining  the 
question  before  us.  The  rule  is  not  absolute  and  is  subject  to  many  ex- 
ceptions. 

Thus  a  suit  upon  contract  may  be  joined  with  a  suit  for  damages 
growing  out  of  a  tort  when  the  tort  grew  out  of  the  breach  of  the  con- 
tract. 

The  right  of  appellants  to  maintain  the  suit  for  conversion  in  Wharton 
County  depending' on  whether  appellees  were  proper  parties  to  the  fore- 
closure proceeding,  and  we  being  of  opinion  that  they  were,  it  follows 
that  the  judgment  of  dismissal  must  be  reversed  and  the  cause  remanded 
and  it  is  so  ordered. 

Reversed  and  remanded. 

ON  MOTION  FOB  REHEARING. 

We  have  carefully  considered  the  motion  for  rehearing,  but  have  found 
no  reason  to  change  our  views.  Counsel  for  appellees  call  our  attention 
to  the  part  of  the  opinion  in  which  the  cases  of  Chaison  v.  Beauchamp, 
12  Texas  Civil  Appeals,  112,  and  Railway  v.  Mangum,  68  Texas,  342, 
are  referred  to,  and  complain  that  the  iheaning  of  the  court  is  not  plain. 
It  may  be  that  the  writer  was  not  fortunate  in  his  effert  to  make  his 
meaning  clear. 

In  Chaison  v.  Beauchamp,  supra,  it  is  said :  "*  *  *  To  authorize 
a  suit  against  a  defendant  in  a  coimty  other  than  the  one  in  which  he 
has  his  domicile,  ♦  *  *  his  codefendant  must  be  a  necessary  as 
well  as  a  proper  party.**  A  closer  inspection  of  the  case  shows  that  the 
point  was  not  up  for  decision,  as  it  was  correctly  held  that  the  party 
urging  the  plea  of  privilege  was  not  even  a  proper  party  to  the  suit. 
Halloway  v.  Blum,  60  Texas,  625,  is  cited  in  support  of  the  proposition, 
but  in  that  case  the  parties  complaining  were  ako  held  not  to  be  proper 
parties. 

In  Eailway  v.  Mangum,  supra,  it  is  declared  that  such  a  defendant 
must  either  be  a  necessary  or  a  proper  party,  but  the  court  was  not  called 
on  to  make  the  distinction.  Now  we  meant  to  say  in  the  main  opinion 
that  for  the  purposes  of  this  case  it  was  immaterial  which  statement  of 
the  rule  was  correct.  Masterson  being  the  main  party  to  the  suit  and 
residing  in  the  county  of  the  former  when  the  suit  was  brought,  satisfied 
the  rule  as  more  strictly  stated  in  the  case  first  cited.  But  it  is  con- 
tended that  while  Masterson  was  a  necessary  party  to  the  suit  for  debt 
and  foreclosure  he  was  not  a  necessary  party  to  the  suit  for  conversion. 

In  Cobb  V.  Barber,  92  Texas,  309,  the  suit  was  against  the  maker  of  a 
note  secured  by  a  lien  on  cattle,  but  no  foreclosure  was  asked.  Certain 
parties  were  made  defendants  under  allegations  that  they  had  converted 
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property  covered  by  the  lien  given  to  secure  the  note,  and  judgment  was 
asked  against  them  for  the  value  of  the  converted  property.  They  re- 
sided in  another  county  and  made  the  same  question  as  to  venue  and 
misjoinder  as  is  made  here.  Whether  the  debtor  had  parted  with  his 
interest  in  the  converted  property  was  not  alleged.  The  court  held  that 
they  were  properly  joined  and  that  the  plea  to  the  venue  should  have 
been  overruled.  We  understand,  of  course,  that  appellees  undertake  to 
distinguish  this  case  from  that  on  the  ground  that  it  is  a  fair  inference 
from  the  allegations  here  that  Masterson  had  parted  with  his  interest 
in  the  cotton  alleged  to  have  been  converted.  This  question  was  left 
open  in  Cobb's  case,  supra,  but  we  decided  it  on  appellee's  construction 
of  the  pleadings  and  still  think  our  conclusion  correct. 

The  vice  in  appellees'  position  is  the  assumption  that  the  suit  for  con- 
version can  not  be  joined  with  a  suit  on  the  debt,  losing  sight  of  the 
fact  that  the  latter  is  the  basis  of  the  lien  which  gives  the  plaintiff  the 
right  to  maintain  the  action  for  conversion. 

In  Cobb's  case,  supra,  on  which  appellees  rely,  the  suit  was  so  joined. 
In  the  case  cited  Justice  Brown  says:  "Our  system  does  not  favor  the 
bringing  of  a  multiplicity  of  suits,  and  therefore  permits  all  causes  of 
action  growing  out  of  the  same  transaction  to  be  joined  and  all  interests 
in  the  same  property  or  fund  to  be  litigated  and  the  equities  of  the  par- 
ties adjusted  in  the  same  suit."  It  is  apparent  that  an  application  of 
this  rule  to  the  case  at  hand  would  further  this  policy  of  the  law.  It 
may  safely  be  said  that  a  fair  construction  of  the  pleadings  authorizes 
the  inference  that  Masterson  delivered  the  cotton  to  the  appellants  to 
go  as  a  credit  upon  the  second  mortgage  and  that  appellants  so  received 
it.  If  the  first  lien  had  been  satisfied  or  if  the  debt  did  not  in  fact 
exist,  appellees  had  no  cause  of  action.  These  questions  could  be  prop- 
erly litigated  only  in  a  suit  to  which  Masterspn  was  a  party.  But  they 
were  also  necessarily  involved  in  the  suit  for  conversion.  If  the  debt 
was  less  than  the  value  of  the  converted  property  the  recovery  against 
appellants  could  not  exceed  the  debt.  If  it  was  more  than  the  value  of 
the  property  the  recovery  could  not  exceed  the  property.  In  this  view  of 
the  case  we  were  struck  with  the  force  of  Judge  James'  remarks  quoted 
at  length  in  the  main  opinion. 

If  the  property  was  in  the  hands  of  appellants  without  the  assent  of 
Masterson  it  would  amount  to  a  technical  conversion,  and  both  he  and 
the  lienholders  might  so  treat  it.  They  might  also  proceed  against  the 
property  itself.  But  it  is  apparent  that  the  actual  difference  between 
a  proceeding  against  the  property  in  the  hands  of  appellants  and  an 
action  for  its  conversion  is  so  slight  that  their  attitude  toward  the  par- 
ties and  the  actual  result  is  practically  the  same.  Yet  if  the  cotton  was 
existent  and  in  the  hands  of  appellants,  and  they  were  asserting  a  claim 
thereto,  the  right  of  appellees  to  join  them  in  this  suit  could  not  be 
questioned.  We  do  not  think  the  technical  common  law  rule  that  a  suit 
for  tort  can  not  be  joined  with  a  suit  upon  contract  has  under  our 
system  any  application  to  cases  of  this  sort. 
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In  this  view  of  the  case  and  in  the  light  of  the  case  of  Cobb  v.  Barber, 
supra,  we  regard  it  as  immaterial  whether  the  petition  is  sufficient  to 
sustain  a  judgment  for  foreclosure  or  not. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Adolph  Wetz  v.  Alma  Wetz. 

Decided  January  9,  1902. 

1.— Asdgnmeiit  of  Error. 

ABsignments  of  error  alleging  merely  that  the  trial  court  erred  in  over- 
ruling the  general  and  special  exceptions  to  plaintiff's  petition,  or  that  the  judg- 
ment is  contrary  to  the  law  and  the  evidence,  are  too  general. 

S.— ^Same— Bill  of  Exceptions  and  Statement  Necessazy. 

An  assignment  to  the  action  of  the  trial  court  in  excluding  offered  evidence 
will  not  be  considered  in  the  absence  of  a  bill  of  exceptions,  and  where  it  is 
addressed  to  the  improper  admission  of  evidence  and  is  not  followed  by  a  state- 
ment as  required  by  the  rules,  it  will  be  regarded  as  abandoned. 

8.— ^Same— Fundamental  Error. 

An  assignment  of  error  in  an  action  for  divorce  to  the  effect  that  the  trial 
court  erred  in  awarding  the  custody  of  the  children  to  the  plaintiff  because  the 
record  shows  that  no  proof  such  as  is  required  by  article  2987  of  the  Revised  Stat- 
utes was  offered,  and  no  evidence  heard  as  to  the  prudence  and  ability  of  the 
parents  as  required  by  law,  does  not  present  fundamental  error,  and  not  being 
in  the  record,  can  not  be  considered. 

4.— New  Trial— Adjournment  of  Court. 

Although  a  motion  for  new  trial  be  not  overruled  in  express  terms,  it  is 
discharged  by  the  adjournment  of  the  court  for  the  term,  and  the  party  making 
the  motion  can  not  complain  that  such  adjournment  was  before  the  time  to 
which  the  term  might  have  lasted,  unless  he  shows  that  he  was  injured  thereby 
for  want  of  time  to  prepare  his  motion  and  bills  of  exceptions. 

5.— Bill  of  Exceptions— Condnsiona  of  Law  and  Facts. 

Where  a  party  objects  to  the  conclusions  of  law  and  fact  filed  by  the  court, 
he  must  point  out  in  a  motion  for  additional  conclusions  the  facts  on  which  he 
^sires  a  finding,  and  must  take  a  bill  of  exceptions  to  the  refusal  of  the  court 
to  file  such  conclusions,  as  also  to  the  court's  refusal  to  hear  argument  before 
deciding  the  case. 

6.— Assignment  of  Error— Motion  for  New  Trial. 

An  assignment  that  the  court  erred  in  granting  a  divorce  for  the  reason 
that  there  was  no  proof  that  the  plaintiff  was  a  bona  fide  resident  of  the  State, 
or  that  she  had  resided  in  the  county  for  six  months,  is  not  regarded  as  present- 
ing fundamental  error,  and  such  question  not  having  been  raised  by  the  motion 
for  new  trial,  will  not  be  considered  on  appeal,  even  though  the  trial  below  was 
before  the  court  without  a  jury. 

Appeal  from  Fort  Bend.    Tried  below  before  Hon.  Wells  Thompson. 

Slyfield  dk  Davidson,  for  appellants. 

GAEEETT,  Chief  Justice.— The  appellee,  Alma  Wetz,  brought  this 
^uit  in  the  District  Court  of  Fort  Bend  County  for  a  divorce  from  the 
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appellant,  Adolph  Wetz,  on  the  ground  of  cruel  treatment,  with  a  prayer 
for  the  custody  of  their  two  minor  children,  Ada  and  Olga.  The  appel- 
lant answered  both  the  original  petition  and  the  first  amended  original 
petition  with  general  and  special  exceptions.  The  original  petition  was 
probably  bad  on  general  demurrer,  but  the  first  amended  original  peti- 
tion alleged  a  cause  of  action  good  on  general  demurrer.  The  special 
exceptions  will  not  be  considered  because  they  are  not  presented  by  a 
proper  assignment  of  error.  The  second  assignment  of  error,  which 
seeks  to  have  them  reviewed,  is  too  general,  being  addressed  to  the  action 
of  the  court  in  overruling  the  general  demurrer  and  special  exceptions. 
Eev.  Stats.,  art.  1018;  Rules  for  the  Courts  of  Civil  Appeals,  22-27. 

There  is  no  statement  under  the  third  assignment  of  error,  which  com- 
plains of  the  action  of  the  court  in  permitting  the  plaintiff  to  prove 
specific  acts  of  ill  treatment  without  sufficient  allegations  to  admit  such 
proof,  and  the  assignment  must  be  regarded  as  abandoned.  Rules,  supra, 
29.  An  assignment  that  the  judgment  is  contrary  to  the  law  and  the 
evidence  is  too  general.    Ackerman  v.  Huff,  71  Texas,  317. 

The  fourth  assignment  of  error  is  not  more  specific  than  the  one  in 
the  case  just  cited,  and  numerous  other  cases  that  might  be  cited.  It  is 
that:  "The  court  erred  in  granting  a  divorce  to  the  plaintiff  because 
the  proof  fails  to  show  that  she  was  entitled  to  a  divorce,  and  second, 
because  the  testimony  clearly  shows  that  she  was  not  entitled  to  a  divorce. 
The  judgment  was  clearly  contrary  to  the  law  and  the  evidence."  Being 
too  general,  it  will  not  be  considered.  The  fifth  assignment  complains 
of  the  action  of  the  court  in  awarding  the  custody  of  the  children  to 
the  plaintiff  without  hearing  evidence  as  to  what  the  interest  of  the 
children  demanded,  and  who  was  mentally,  physically,  morally,  and 
financially  best  able  and  best  calculated  to  have  control  of  them;  while 
the  sixth  assignment  complains  that  the  court  erred  in  refusing  to  hear 
proof  that  the  plaintiff  was  neither  mentally,  physically,  nor  financially 
able  to  have  the  care  and  control  of  the  children;  and  the  thirteenth 
assignment  assigns  as  error  the  awarding  of  the  custody  of  the  children 
to  the  plaintiff  because  the  record  shows  that  no  proof  such  as  is  re- 
quired by  article  2987  of  the  Revised  Statutes  was  offered,  nor  was 
there  any  evidence  heard  as  to  the  prudence  and  ability  of  the  parents  as 
required  by  said  article. 

This  assignment,  however,  will  not  be  considered,  because  it  does  not 
appear  in  the  record  and  does  not  present  fundamental  error.^  It  is  not 
made  to  appear  by  any  bill  of  exception  or  otherwise  that  the  court  re- 
fused to  hear  evidence  touching  the  fitness  of  the  respective  parties  to 
have  the  custody  of  the  children.  It  was  developed  on  the  trial  of  the 
case  that  there  were  two  children  of  the  marriage,  little  girls  of  very 
tender  age.  There  was  nothing  in  the  evidence  to  show  that  their 
mother  was  an  unfit  person  to  have  charge  of  them,  while  it  did  appear 
that  the  chief  cause  of  the  unhappy  relations  between  the  plaintiff  and 
defendant  was  the  defendant's  cruel  treatment  of  the  oldest  child.  It 
was  shown  that  the  defendant  had  very  little  means,  which  was  presum- 
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ably  commimity  property.  He  and  his  wife  were  both  in  bad  health. 
The  action  of  the  court  in  awarding  the  custody  of  the  children  does 
not  appear  to  be  without  evidence,  and  it  does  not  appear  that  the 
court  refused  to  receive  evidence  upon  the  matter.  These  assignments 
will  be  overruled.  The  seventh,  eighth,  and  ninth  assignments  of  error 
complain  of  the  action  of  the  court  in  adjourning  one  week  before  the 
time  for  which  the  term  might  last  had  expired,  thus  depriving  the  de- 
fendant of  the  benefit  of  his  motion  for  a  new  trial,  and  by  hurrying 
the  adjournment  and  giving  the  defendant  only  fifty  minutes  to  pre- 
pare and  have  his  bill  of  exceptions  signed,  and  without  passing  upon 
his  motion  for  a  new  trial.  It  does  not  appear  that  the  defendant  sus- 
tained any  injury  by  the  action  of  the  court  as  complained  of.  A  motion 
for  a  new  trial  was  filed  and  a  bill  of  exceptions  was  prepared  and  signed 
and  filed  before  the  adjournment  was  made.  And  while  there  is  no 
order  in  the  record  by  which  the  motion  for  a  new  trial  is  in  terms 
overruled,  it  was  discharged  by  the  adjournment  of  the  court.  Eev. 
Stats.,  art.  1374. 

The  bill  of  exceptions  reserved  to  the  action  of  the  court  shows  that 
defendants'  counsel  had  more  than  two  hours  in  which  to  prepare  the 
same  and  prepare  the  motion  for  a  new  trial.  If  the  defendant  objected 
to  the  conclusions  filed  by  the  court  in  response  to  his  motion  for 
conclusions  of  law  and  fact  to  be  filed,  he  should  have  pointed 
out  in  a  motion  for  additional  conclusions  the  facts  which  he  desired  a 
finding  upon.  His  assignment  of  error  is  that  the  court  erred  in  (not) 
filing  its  conclusions  of  fact  and  law  separately  as  requested  by  the 
defendant,  the  paper  filed  as  such  being  neither  a  conclusion  of  fact 
nor  law.  In  order  to  have  the  action  of  the  trial  judge  reviewed  for  a 
refusal  to  file  conclusions  a  bill  of  exceptions  should  be  taken.  Hess 
V.  Dean,  66  Texks,  663 ;  Callaghan  v.  Grenet,  66  Texas,  240.  The  reason 
for  such  rule  is  that  the  attention  of  the  trial  judge  may  never  have 
been  called  to  the  motion  for  conclusions.  In  this  case  the  attention  of 
the  court  was  not  called  to  any  objection  by  the  defendant  to  the  con- 
clusions filed.  The  eleventh  assignment  of  error  is  that  the  court  erred 
in  refusing  to  hear  argument  of  the  defendant  upon  the  conclusion  of 
the  testimony.  All  parties  in  civil  cases  have  the  right  to  be  heard  by 
counsel  in  argument  whenever  a  question  of  fact  is  submitted  to  the 
jury  or  the  evidence  is  conflicting.  Bev.  Stats.,  art.  1299;  Nesbit  v. 
Walters,  38  Texas,  576 ;  May  v.  Hahn,  22  Texas  Civ.  App.,  365 ;  2  Enc. 
of  PI.  and  Prac,  699 ;  1  Sayles'  Texas  Civ.  Prac,  sec.  548. 

But  the  bill  of  exceptions  fails  to  show  that  the  court  refused  to  hear 
argument;  or  that  counsel  for  defendant  requested  to  be  allowed  to 
argue  the  case;  or  that  the  defendant  excepted  to  the  action  of  the 
court  in  deciding  the  case  without  hearing  argument.  The  bill  shows 
that  after  the  evidence  of  both  parties  had  been  introduced  the  court, 
without  giving  the  defendant  time  to  argue  the  case  and  present  his 
authorities,  immediately  rendered  judgment  in  favor  of  the  plaintiff, 
and  then  the  defendant  asked  the  court  to  give  him  time  to  file  a  motion 
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for  a  new  trial,  which  the  court  refused,  stating  that  he  intended  to 
adjourn  at  12  o'clock;  and  defendant  then  asked  for  time  to  prepare 
his  bills  of  exception,  and  the  court  replied  he  would  give  until  12 
o'clock.  To  which  the  defendant  excepted  because  the  time  was  too 
short  and  the  term  could  last  another  week,  and  the  case  should  not  be 
hurried  in  any  such  manner.  It  appears  from  the  qualification  of  the 
bill  by  the  trial  judge  that  the  decision  of  the  court  was  rendered  at 
11 :15  o'clock  a.  m.  and  that  court  did  not  adjourn  until  2  o'clock  p.  m. 
This  bill  reserves  no  exception  to  a  refusal  to  hear  argument,  but  only 
to  a  refusal  to  give  time  to  file  a  motion  for  a  new  trial,  and  sufficient 
time  to  file  a  bill  of  exceptions.  The  assignment  of  error  must  be 
overruled. 

It  is  assigned  as  fundamental  error  in  the  judgment,  there  being  no 
assignment  upon  the  question  in  the  record,  that  there  is  no  proof  in 
the  record  that  the  plaintiff  was  an  actual  bona  fide  inhabitant  of  the 
State,  or  that  she  had  resided  in  the  county  of  Fort  Bend  six  months 
next  preceding  the  filing  of  her  suit.  This  can  hardly  be  regarded  as 
fundamental  error,  but  the  motion  for  a  new  trial  filed  by  the  defendant 
fails  to  call  this  question  to  the  attention  of  the  court.  There  may 
have  been  such  proof  in  the  evidence,  and  it  may  have  been  inadvert- 
ently omitted  from  the  statement  of  facts.  Notwithstanding  the  fact 
that  a  case  has  been  tried  by  the  court  without  a  jury,  a  question  of  fact 
can  not  be  reviewed  in  the  appellate  court  unless  it  has  been  called  to 
the  attention  of  the  court  below  in  a  motion  for  a  new  trial.  Bailway  v. 
Douglass,  87  Texas,  297;  same  case,  7  Texas  Civ.  App.,  554.  And  al- 
though the  court  in  this  case  may  not  have  passed  on  the  motion  for  a 
new  trial  no  injury  is  shown,  since  it  did  not  question  the  proof  of  the 
facts  as  to  the  plaintiff's  being  a  bona  fide  inhabitant  of  the  State  and 
a  resident  of  the  county  for  six  months.  No  error  having  been  properly 
presented  requiring  a  reversal  of  the  judgment  of  the  court  below,  it 
will  be  affirmed. 

Affirmed. 


Calvin  Milligan  v.  Texas  &  New  Orleans 
Bailway  Company. 

Decided  January  31,  1902. 

1.— Negligence— Carriers— Charge  of  Court— Degree  of  Care. 

Where  in  an  action  by  a  passenger  for  personal  injuries  the  issue  of  con- 
tributory negligence  was  involved,  the  presence  in  the  charge  of  a  correct  defini- 
tion of  ordinary  negligence,  though  not  applicable  to  the  duty  imposed  by  law 
on  the  defendant,  was  not  such  error  as  was  calculated  to  confuse  and  mislead 
the  jury,  where  the  court  elsewhere  gave  a  proper  charge  upon  the  degree  of 
care  which  a  carrier  owes  to  the  passenger. 

S. — Same— Error  of  Omission- Request  for  Charge. 

Where  the  error  in  the  charge  is  not  affirmative,  but  one  of  omission  merely, 
which  could  be  obviated  by  a  requested  charge,  it  is  the  duty  of  the  complain- 
ing party  to  asic  for  such  a  charge. 
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^— Same— Pleading  Necessary. 

Where  plaintiff  did  not  plead  as  a  ground  of  recovery  the  negligence  of  the 
carrier  in  failing  to  provide  lights  at  the  depot,  he  can  not  complain  of  the  ex- 
clusion of  proof  of  such  failure,  or  of  the  charge  in  instructing  that  the  jury 
should  not  consider  the  absence  of  such  lights  in  connection  with  the  question 
of  negligence. 

Error  from  Liberty.     Tried  below  before  Hon.  L.  B.  Hightower. 

Thompson  &  Willie,  for  plaintiff  in  error. 

Baker,  Botts,  Baker  &  Loveit  and  Watts,  Chester  dc  Ellison,  for  de- 
fendant in  error. 

GILL,  Associate  Justice. — This  was  an  action  by  plaintiflE  in  error, 
Calvin  Milligan,  against  defendant  in  error,  the  Texas  &  New  Orleans 
Bailroad  Company,  for  damages  for  personal  injuries  to  himself  and 
wife,  alleged  to  have  been  caused  by  the  negligence  of  defendant's  agents 
and  employes  in  charge  of  one  of  its  passengr  trains.  The  defendant 
pleaded  general  denial  and  contributory  negligence.  A  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  for  defendant. 

On  September  2,  1900,  plaintiflE  and  his  wife  took  passage  on  one  of 
defendant's  passenger  trains  at  the  station  called  Crosby,  on  defendant's 
line  of  road,  his  destination  being  the  station  of  Sheldon,  also  on  de- 
fendant's line.  Sheldon  was  not  a  regular  stopping  point  for  defend- 
ant's passenger  train  but  was  only  a  flag  station.  On  the  occasion  in 
question  the  train  on  which  plaiixtiflf  and  his  wife  were  passengers  ar- 
rived at  Sheldon  in  the  night  time,  and  stopped  both  for  the  purpose 
of  taking  on  other  passengers  and  allowing  plaintiflE  and  his  wife  to 
alight.  PlaintiflE  and  his  wife  left  the  train  before  it  stopped  at  the 
station  and  while  it  was  still  moving.  As  a  consequence  plaintiflE  re- 
ceived some  injuries  and  his  wife  had  both  her  legs  cut  off  below  the 
knees  by  the  wheels  of  one  of  the  coaches  of  the  train.  According  to  the 
testimony  introduced  by  the  defendant,  the  plaintiflE  and  his  wife  had 
taken  seats  in  the  smoking  car  and  so  remained  until  the  train  neared 
the  station  of  Sheldon.  The  porter  then  announced  the  station  of  Shel- 
don as  he  passed  through  and  went  on  his  way.  The  train  stopped  at 
the  station  without  unusual  movement  or  accident.  The  conductor, 
knowing  he  had  two  passengers  for  that  point  and  not  seeing  them 
alight,  inquired  for  them,  and  hearing  nothing  of  them,  asked  the  sta- 
tion agent  to  look  out  for  them,  and  the  train  proceeded  on  its  way. 
A  few  minutes  afterwards  plaintiflE  and  his  wife  were  foimd  on  the 
ground  about  400  feet  from  the  point  at  the  station  where  the  train 
stopped  to  allow  passengers  to  alight.  This  distance  from  the  station 
is  not  disputed,  and  plaintiflE  admits  that  where  he  was  found  is  where 
he  left  the  train,  or  fell  from  it,  as  he  did  not  move  after  he  fell. 

The  allegation  of  negligence  against  defendant  was  that  when  the 
train  approached  the  station  the  porter  announced  the  station,  opened 
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the  door  of  the  car  in  which  plaintiffs  were  seated,  and  told  plaintiff 
and  his  wife  to  get  off  the  train.  That  plaintiffs,  in  obedience  to  this 
invitation  or  command,  came  out  of  the  car  onto  the  platform  thereof, 
for  the  purpose  of  getting  off  the  train,  but  as  they  were  on  the  steps  of 
the  train  and  just  before  they  attempted  to  alight,  the  train  started  up 
with  a  sudden  jerk  and  threw  plaintiff  and  his  wife  off,  whereby  they 
were  both  injured. 

They  testified  in  support  of  these  allegations,  stating  that  they  had 
not  yet  attempted  to  alight,  but  were  standing  on  the  steps  and  were 
thrown  from  the  train  by  a  sudden  and  violent  jerk.  As  before  stated, 
the  defendant's  witnesses  testified  that  there  was  no  sudden  or  violent 
jerk  and  that  nothing  unusual  occurred  in  connection  with  the  stopping 
of  the  train.  To  this  should  be  added  the  declaration  of  plaintiff's  wife 
when  she  was  first  found  on  the  ground,  to  the  effect  that  her  husband 
told  her  to  follow,  left  the  train,  and  she  followed  him. 

Under  this  state  of  the  evidence  the  trial  court  submitted  to  the  jury 
the  issues  of  negligence  on  the  part  of  the  defendant  and  of  contributory 
negligence  on  the  part  of  plaintiff  and  his  wife. 

Plaintiff  by  the  first  assignment  of  error  assails  the  court's  definition 
of  negligence.  It  was  defined  by  the  court  to  be  ''the  failure  to  exercise 
that  degree  of  care  which  persons  of  ordinary  prudence  would  use  un- 
der the  same  or  similar  circumstances."  This  is  an  approved  definition 
of  the  term,  and  citation  of  authority  is  unnecessary  in  support  of  its 
correctness.  The  definition  is  assailed  mainly  on  the  ground  that  a 
definition  of  ordinary  negligence  has  no  proper  place  in  the  charge  of 
the  court  in  a  case  of  this  sort,  and  that  its  presence  misled  and  confused 
the  jury.  This  contention  is  based  upon  the  idea  that  the  use  of  the 
word  negligence  in  a  subsequent  portion  of  the  charge  relating  to  the 
duty  of  the  defendant  to  its  passengers,  as  applied  to  the  facts  of  this 
case,  led  the  jury  to  believe  that  no  higher  degree  of  care  was  required 
of  the  company  than  ordinary  care. 

The  facte  presented  the  issue  of  contributory  negligence  and  required 
the  submission  of  that  issue  to  the  jury.  This  could  not  well  be  done 
without  correctly  defining  contributory  negligence,  and  this  involved  a 
definition  of  negligence  itself.  The  presence  of  the  definition  is  thus 
justified,  though  not  applicable  to  the  duty  imposed  by  law  upon  the 
defendant.  With  reference  to  this  duty  the  court  charged  as  follows: 
"You  are  charged  that  railroad  companies  engaged  in  the  transportation 
of  persons  are  held  to  that  high  degree  of  care  which  very  prudent  per- 
sons would  use  under  the  same  or  similar  circumstances,  but  are  not 
insurers  of  the  absolute  safety  of  their  passengers."  The  jury  was  thus 
plainly  instructed  that  a  different  degree  of  care  devolved  on  defendant. 
In  a  subsequent  portion  of  the  charge,  in  submitting  the  issue  of  de- 
fendant's negligence,  the  court  used  this  language:  "And  if  you  fur- 
ther believe  such  acts  on  the  part  of  defendant's  servants  constituted 
negligence,"  etc. 
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Plaintiff  contends  that  the  use  of  the  word  "negligence'^  in  this  con- 
nection necessarily  referred  the  jury  to  the  court's  definition  of  negli- 
gence in  the  former  part  of  the  charge  as  the  measure  of  the  defendant's 
duty,  and  were  thus  induced  to  hold  it  to  no  more  than  the  exercise  of 
ordinary  care.  It  is  true  the  court  in  prescribing  the  duty  of  the  com- 
pany failed  to  add,  "and  a  failure  in  this  respect  would  be  negligence 
on  the  part  of  the  company,"  but  having  plainly  prescribed  the  duty  of 
the  defendant  as  distinct  and  different  from  that  of  plaintiff  and  his 
wife,  we  are  not  inclined  to  believe  the  jury  were  misled.  It  was  not 
aflBrmative  error  and  the  danger  could  have  been  obviated  by  a  requested 
charge,  and  none  was  asked  upon  the  point.  The  assignment  can  not 
be  sustained. 

Plaintiff  also  complains  of  the  language  of  the  court  in  prescribing 
the  duty  owed  by  the  company  to  passengers,  but  we  think  the  complaint 
without  merit. 

Plaintiff  further  contends  that  the  court  assumed  as  an  established 
fact  that  he  and  his  wife  were  in  the  act  of  alighting  from  the  moving . 
train  when  they  fell,  and  that  the  court  erred  in  so  doing.  The  part  of 
the  charge  complained  of  is  not  susceptible  of  the  construction  sought 
to  be  placed  upon  it  by  plaintiff.  It  is  clear  to  our  minds  that  the 
question  was  left  for  the  determination  of  the  jury. 

Plaintiff  also  complains  of  the  refusal  of  the  trial  court  to  allow  him 
to  prove  that  the  defendant  had  failed  to  provide  lights  outside  of  the 
depot  at  the  station  of  Sheldon,  and  of  a  charge  that  the  jury  should 
not  consider  the  absence  of  such  lights  in  connection  with  the  question 
of  negligence.  The  failure  to  provide  lights  outside  the  depot  was  not 
pleaded  as  a  ground  of  liability,  and  the  court  did  not  err  in  the  respect 
complained  of. 

We  do  not  deem  it  necessary  to  notice  the  other  assignments.  They 
are  in  effect  disposed  of  in  the  discussion  of  those  already  noticed. 

The  evidence  is  ample  to  support  the  judgment  for  defendant,  and 
no  reversible  error  being  made  to  appear,  it  is  affirmed. 

Affirmed. 


Blake  Dupree^  Eeceiver,  v.  Joseph  Tamborilla. 

Decided  January  17,  1902. 

1.— Negligence— Electric  Light  Pole— Injury  to  Servant— Evidence. 

Evidence  showing  that  the  rods  supporting  an  electric  lamp  on  a  pole  had 
become  rusted  after  several  years  use,  so  that  a  trimmer  using  them  to  support 
himself  while  attending  to  the  lamp  was  injured  by  their  breaking,  and  that 
the  receiver  of  the  electric  company  had  never  had  the  rods  inspected,  was  suf- 
ficient to  show  actionable  negligence. 

8.— Same— Contributory  Negligence. 

See  evidence  held  not  to  show  that  a  servant  was  guilty  of  contributory 
negligence  in  relying  for  the  support  of  his  weight  on  the  iron  rods  on  an  elec- 
tric pole. 
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'3.— Same— Senrant  Not  Charged  with  NegUgence. 

That  the  servant  was  required  to  report  by  entries  in  a  certain  book  any 
defects  that  he  saw  on  the  lines  did  not  preclude  his  recovery  for  the  injury, 
where  he  was  not  instructed  to  look  for  defects  not  observable  without  the  ap- 
plication of  some  test,  and  was  not  furnished  with  appliances  to  test  the  rods. 
4. — Same— Evidence  Not  Too  Remote  in  Time. 

Evidence  by  a  witness  as  to  the  mode  of  ascending  and  descending  the  poles 
in  order  to  trim  the  lamps  while  he  was  empldyed  by  the  electric  light  company 
several  years  before,  was  admissible  where  it  appeared  that  plaintiff  himself 
had  acquired  most  of  his  experience  under  the  company  before  the  defendant 
receiver  was. appointed,  and  it  did  not  appear  that  the  receiver  had  made  any 
•change  as  to  the  poles  or  the  manner  of  climbing  them. 

Error  from  Harris.     Tried  below  before  Hon.  William  H.  Wilson. 

Hutcheson,  Campbell  ^  Hutcheson,  for  plaintiflE  in  error. 

W.  C.  Oliver  and  James  B.  &  Chas.  J,  Stuhhs,  for  defendant  in  error. 

GILL,  Associate  Justice. — Joseph  Tamborilla  brought  this  suit 
-against  Blake  Dupree,  the  receiver  of  the  Citizens  Electric  Light  and 
Power  Company,  of  Houston,  Texas,  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  by  a  fall  from  one  of  the  electric  light 
poles  in  charge  of  defendant  while  the  plaintiff  was  engaged  thereon  as 
an  employe  of  defendant  in  the  discharge  of  his  duties.  The  negligence 
averred  against  defendant  consisted  in  permitting  the  metal  rods  which 
supported  the  electric  lamp  on  top  of  the  pole  (from  which  plaintiff  is 
alleged  to  have  fallen)  to  become  weak  and  insufficient,  so  that  when 
plaintiff  took  hold  of  them  in  the  discharge  of  his  duties  they  broke  and 
caused  him  to  fall. 

The  defendant  pleaded  general  denial,  assumed  risk,  and  contributory 
negligence.  The  cause  was  tried  before  the  judge  without  a  jury  and 
resulted  in  a  judgment  for  plaintiff  for  $5000.  The  receiver  has  by 
ivrit  of  error  brought  the  cause  here  for  revision. 

The  plaintiff,  who  was  in  the  employ  of  the  electric  light  company 
as  "trimmer*'  when  the  concern  was  placed  in  the  hands  of  a  receiver, 
-continued  his  duties  as  an  employe  of  the  receiver  and  was  so  engaged 
when  the  injuries  complained  of  were  sustained.  The  Citizens  Electric 
Light  and  Power  Company  was  engaged  in  furnishing  light  to  the  city 
'Of  Houston  and  its  inhabitants  by  means  of  electric  lamps,  some  of 
which  were  placed  on  the  tops  of  tall  poles  as  hereinafter  described,  and 
the  receiver  had  continued  the  business. 

The  duties  of  plaintiff  as  trimmer  were  to  make  daily  visits  to  the 
•electric  lamps  in  the  district  assigned  to  him;  to  insert  new  carbons, 
and  to  see  that  the  lamps  were  properly  adjusted  for  the  night.  In 
•order  to  reach  such  lamps  as  were  supported  on  the  tops  of  poles  it  was 
necessary  that  he  should  climb  to  the  top  of  the  pole  by  means  of  iron 
pins  driven  in  the  sides  of  the  pole,  about  eighteen  inches  apart  These 
pins  constituted  steps  upon  which  the  climber  placed  his  feet  in  ascend- 


1902.]  DupREB,  Receiver^  v.  Tamborilla.  60& 

ing,  the  last  step  being  placed  a  short  distance  from  the  top  of  the  pole, 
and  the  whole  forming  a  sort  of  ladder  designed  for  the  use  of  trim- 
mers and  others  whose  duties  might  require  them  to  ascend.  Across 
the  extreme  top  of  this  pole  was  fitted  an  iron  casting  the  two  arms  of 
which  extended  at  right  angles  from  the  pole,  and  in  which  were  fastened 
the  iron  tods  or  tubes  which  supported  the  lamp  and  its  hood.  The  rods 
or  tubes  were  two  in  number,  one  running  up  from  each  arm  of  the 
casting.  Their  height  above  the  casting  was  about  thirty-eight  inches;, 
on  their  top  was  placed  the  hood  of  the  lamp  and  between  them  was 
hung  the  lamp  itself.  The  combined  weight  of  the  hood  and  lamp  wa& 
about  forty-five  pounds.  The  rods  or  tubes  were  three-fourth-inch  iron 
gas  pipe,  and  from  their  appearance  alone  it  did  not  appear  whether 
they  were  solid  iron  rods  or  hollow  tubes.  Plaintiff  thought  they  were 
solid  rods,  and  could  not  have  ascertained  that  they  were  otherwise  by 
the  exercise  of  ordinary  care  in  the  discharge  of  his  duties  as  trimmer. 
While  the  evidence  is  conflicting  as  to  whether  these  tubes  were  designed 
to  be  used  by  the  trimmer  in  reaching  and  sustaining  the  position  neces- 
sary for  the  proper  trimming  and  adjustment  of  the  lamp,  the  evidence 
is  sufficient  to  support  the  conclusion  reached  by  the  trial  court  that 
this  was  one  of  their  ordinary  and  proper  uses. 

At  the  time  of  the  accident  plaintiff  had  been  discharging  his  duties 
as  trimmer  for  more  than  a  year,  and  had  daily  climbed  the  pole  from 
which  he  ultimately  fell  and  was  injured.  He  testified  that  he  had 
each  time  used  the  rods  in  practically  the  same  way.  On  the  occasion 
in  question  he  climbed  to  the  top  of  the  pole,  placed  one  foot  on  the  last 
metal  step,  and  taking  hold  of  the  rods  or  tubes  raised  himself  to  an 
upright  position,  so  that  his  body  was  opposite  the  lamp,  reached  one 
arm  around  the  supporting  rods  while  he  held  the  other  with  his  oppo- 
site hand,  and  while  doing  so  both  rods  snapped  off  near  their  connec- 
tion with  the  casting  and  he  fell  to  the  groimd  and  was  injured  as  al- 
leged. The  poles  appear  to  be  about  thirty  feet  in  height.  The  tubes 
in  question  had  been  in  use  for  several  years  and  the  evidence  shows- 
that  they  are  rapidly  weakened  by  rust  in  the  damp  climate  of  Hous- 
ton. An  examination  of  these  rods  immediately  after  the  fall  disclosed 
the  fact  that  they  were  badly  eaten  with  rust,  they  being  eaten  entirely 
through  in  some  places  and  the  entire  rod  being  reduced  to  the  thick- 
ness of  tin  after  the  rust  was  knocked  off.  The  rust  adhered  to  the 
rods  while  they  were  in  position  and  their  condition  was  not  disclosed 
to  casual  observation.  Had  the  rods  been  solid  as  they  appeared  to  be 
they  would  not  have  broken,  and  had  they  been  sound  tubes  the  acci- 
dent would  not  have  occurred. 

The  receiver  had  never  had  these  rods  inspected,  and  was  guilty  of 
negligence  in  failing  to  ascertain  their  condition  and  renew  them  be- 
fore they  reached  the  dangerous  condition  in  which  they  were  found. 
The  plaintiff  was  not  an  inspector  and  was  not  guilty  of  negligence  in. 
failing  to  ascertain  the  condition  of  the  rods  nor  in  the  method  he  used 
in  reaching  the  position  necessary  to  enable  him  to  perform  his  task. 
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All  the  assignments  of  error  save  one  assail  the  suflBciency  of  the  evi- 
dence to  support  the  judgment.  Defendant  contends  that  the  evidence 
shows  that  the  metal  rods  were  designed  alone  to  support  the  weight  of 
the  lamp  and  hood ;  were  sufficiently  strong  for  that  purpose  at  the  date 
of  the  accident;  were  never  intended  to  be  used  as  a  means  of  climbing 
to  the  necessary  position  or  of  sustaining  any  part  of  the  weight  of  the 
climber,  and  tiiat  plaintiff  was  guilty  of  contributory  negligence  and 
assumed  the  attendant  risk  in  so  using  them. 

It  should  be  borne  in  mind  that  the  lamp  was  at  a  considerable  and 
dangerous  height  from  the  ground;  that  the  trimming  of  the  lamp  re- 
quired the  use  of  both  hands.  The  position  necessarily  assumed  in  per- 
forming this  task  placed  practically  the  entire  body  higher  than  the  top 
of  the  pole  and  the  metal  casting  or  crossarm,  thus  leaving  nothing  by 
which  the  operator  could  steady  or  support  himself  save  the  rods  sup- 
porting the  lamp  and  hood.  The  consensus  of  the  testimony  shows  that 
even  the  most  careful  and  prudent  and  experienced  trimmers,  and  those 
who  knew  the  rods  were  not  solid  iron,  placed  some  weight  on  these 
upright  supports  while  adjusting  the  carbons,  and  this  is  true  in  the 
very  nature  of  things.  ,The  defendant  must  have  known  from  the  char- 
acter of  the  structure  that  the  rods  would  be  used  by  trimmers  in  reach-? 
ing  and  maintaining  their  perilous  position.  The  weight  of  the  pen- 
dant lamp  and  hood  was  about  forty-five  pounds,  and  the  plaintiff 
ought  not  to  be  held  to  the  unreasonable  presumption  that  the  rods  had 
barely  sufficient  strength  to  support  the  lamp  and  hood  and  no  excess 
of  strength  to  answer  the  uses  which  their  appearance  invited.  He  was 
never  told  not  to  use  them ;  never  advised  that  they  were  not  solid,  and 
their  size  (which  was  greater  than  the  metal  foot  rests)  and  their  ap- 
parent solidity,  instead  of  warning  him  not  to  use  them,  invited  him  to 
rely  on  them  in  gaining  and  maintaining  a  position  where  some  support 
other  than  his  feet  and  knees  was  so  obviously  necessary. 

But  defendant  contends  that  even  if  it  be  conceded  it  was  proper  to 
use  them  to  steady  the  body,  plaintiff  was  negligent  in  using  them  to 
pull  up  or  raise  his  weight  by,  and  that  in  so  doing  and  in  standing  on 
the  top  step  instead  of  the  step  next  to  the  top  he  volimtarily  and  reck- 
lessly did  an  unnecessary  and  improper  thing  which  alone  caused  his 
injury.  According  to  plaintiff's  testimony  they  did  not  break  while 
he  was  raising  himself  to  the  proper  position,  but  when  he  put  his  arm 
around  to  reach  the  lamp.  Plaintiff  did  not  place  his  entire  weight  on 
the  rods,  but  expressly  stated  that  nearly  all  his  weight  was  on  his  foot 
which  he  had  placed  on  the  step.  He  and  the  witness  Biley  stated  this 
to  be  the  usual  and  proper  way.  Other  witnesses,  while  claiming  that 
the  safer  way  is  to  stand  on  the  next  to  the  last  step  and  put  the  leg 
through  and  over  the  crotch  of  the  casting,  admit  that  it  is  an  awkward 
thing  to  do,  and  nearly  all  the  witnesses  concede  that  the  trimmer  is 
left  to  his  own  judgment  as  to  the  safest  and  best  way,  and  that  they 
do  not  all  use  the  same  method.  They  all  concede  that  the  use  of  both 
hands  is  necessary  in  adjusting  the  carbon,  and  that  even  when  stand- 
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ing  on  the  last  step  but  one,  with  one  leg  through  the  crotch  or  thrown 
around  the  post  over  the  top  step,  as  shown  in  one  of  the  photographs, 
the  body  is  utterly  without  lateral  support  unless  the  rods  are  used  for 
the  purpose.  As  to  the  safest  and  best  way  to  do  the  work  there  is  a 
substantial  conflict  in  the  evidence,  but  even  if  this  were  not  true,  the 
plaintiff  is  not  held  to  the  adoption  of  the  safest  method.  He  is  held 
only  to  the  exercise  of  ordinary  care  for  his  safety  in  the  light  of  the 
facts  which  he  knew  or  must  be  held  to  have  known.  It  seems  to  us 
that  no  reasonable  man  would  expect  that  what  appeared  to  be  solid 
iron  rods  three-fourths  of  an  inch  in  diameter  would  snap  off  like  brit- 
tle wood  without  a  warning  bend  or  time  to  catch  a  more  substantial 
support.  His  daily  position  on  the  pole  was  one  of  peril  at  best,  and  he 
had  the  right  to  presume  in  the  absence  of  knowledge  to  the  contrary 
that  his  master  had  made  and  maintained  the  supports  on  which  he 
might  rely  for  safety  in  a  reasonably  safe  condition.  It  will  not  do  to 
say  he  evidently  put  more  weight  on  the  rods  than  he  usually  did.  In 
doing  his  work,  which  it  was  his  duty  to  do  with  reasonable  dispatch, 
the  law  did  not  require  that  he  should  at  his  peril  measure  to  a  fraction 
the  amount  of  weight  he  might  with  safety  impose  upon  the  rods.  It 
was  the  master's  duty  to  construct  against  the  use  to  which  he  might 
reasonably  expect  they  would  be  subjected.  On  the  whole  case  we  think 
it  fairly  appears,  as  found  by  the  trial  court,  that  the  acts  of  plaintiff 
in  using  the  rods  as  he  did  was  reasonable  and  natural,  and  such  as  the 
master  in  the  light  of  all  the  circumstances  ought  to  have  foreseen  and 
provided  against. 

Whether  under  any  circumstances  it  was  proper  for  the  trimmer  to 
use  the  top  step  as  plaintiff  did  has  been  determined  by  the  trial  court 
on  competent  evidence  adversely  to  the  contention  of  defendant^  and 
we  do  not  feel  authorized  to  disturb  the  finding. 

It  is  further  contended  by  defendant  that  plaintiff  was  an  inspector, 
so  made  by  the  receiver,  and  that  this  is  shown  by  the  undisputed  evi- 
dence. It  is  true  plaintiff's  duties  required  him  to  ascend  the  pole 
daily,  and  he  was  required  to  report  by  entries  in  what  was  termed  the 
'^trouble  book"  any  defect  or  disorder  he  saw  on  the  lines,  but  it  also 
appears  that  he  was  not  instructed  to  look  for  defects  not  observable 
without  the  application  of  some  test,  and  he  was  furnished  no  tools  or 
appliances  with  which  to  test  the  soundness  of  the  poles  or  the  extent 
to  which  rust  had  damaged  the  iron  rods.  He  reported  from  time  to 
time  such  defects  as  he  saw,  but  the  evidence  is  sufficient  to  support  the 
conclusion  that  he  was  in  no  sense  made  an  inspector  of  the  appliances 
the  defects  in  which  caused  the  accident.  Nor  can  he  be  held  under  the 
facts  to  have  known  that  the  receiver  had  not  adopted  some  system  of 
inspection  whiereby  he  could  have  been  advised  from  time  to  time  of  the 
condition  of  the  various  fixtures  on  which  the  safety  of  the  employes 
depended. 

We  do  not  deem  it  necessary  to  discuss  and  distinguish  from  this  case 
the  authorities  cited  on  this  point  by  appellant.    We  think  under  a  fair 
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construction  they  are  inapplicable  to  this  case.  The  principles  of  law 
which  control  the  case  are  familiar  and  well  settled  and  it  would  serve- 
no  useful  purpose  to  discuss  them  or  to  cite  authority  in  their  support. 

By  the  seventh  assignment  of  error  defendant  complains  of  the  action 
of  the  court  in  permitting  the  witness  Ballinger  to  testify  as  to  his  man- 
ner of  climbing  the  poles  in  1894  and  1895,  while  in  the  employ  of  the 
company  of  which  the  defendant  is  receiver.  The  objection  was  not 
overruled  when  made,  but  as  the  trial  was  before  the  court  it  was  admit- 
ted subject  to  objection.  If  error,  it  was  not  harmful,  and  the  assign- 
ment might  be  overruled  upon  this  ground.  But  in  hearing  this  evi- 
dence the  court  did  no  more  than  hear  the  witness  Ballinger  testify  to 
matters  about  which  others  had  been  permitted  to  testify  without  ob- 
jection and  to  which  defendant  had  addressed  much  testimony;  that  is, 
the  manner  in  which  various  linemen  had  ascended  the  poles.  It  was 
shown  that  plaintifE  himself  had  acquired  most  of  his  experience  as  an 
employe  of  the  light  company  before  becoming  an  employe  of  the  re- 
ceiver, and  it  does  not  appear  that  the  construction  of  the  poles  and 
lamps  had  been  changed  by  the  receiver  or  that  the  method  of  ascending^ 
the  poles  had  been  altered  either  by  order  of  the  reciver  of  by  custom. 
The  main  force  of  the  objection  goes  rather  to  the  weight  than  to  the 
admissibility  of  the  evidence.  The  case  is  plainly  one  of  fact,  and  we 
are  clear  that  it  is  not  such  as  would  authorize  us  to  interfere  on  the 
ground  that  the  evidence  is  insujfficient  or  that  the  judgment  is  mani- 
festly against  the  truth  of  the  case. 

Much  of  defendant's  brief  is  addressed  to  matters  affecting  the  weight 
of  the  evidence  and  the  credibility  of  various  witnesses,  plaintiff  among- 
the  number.  We  have  not  deemed  it  necessary  to  follow  the  brief  and 
discuss  at  length  the  force  of  the  testimony.  We  have  thought  it  suf- 
ficient to  state  our  conclusions  with  such  elaboration  and  explanation  a& 
is  necessary  to  a  clear  understanding  of  the  nature  of  the  case.  The- 
judgment  is  affirmed. 

Affirmed. 


John  Caplen  v.  John  Hawkins  et  al. 

Decided  January  9,  1902. 

Bin  of  Ezception»— Exclusion  of  Deposition— Error  Not  Shown. 

Where  a  bill  of  exceptions  to  the  exclusion  of  plaintiff's  deposition  as  takeir 
and  filed  by  defendant  merely  stated  the  fact  of  such  exclusion  and  the  reasons- 
therefor, — an  error  in  addressing  the  commission  in  the  full  terms  of  the  stat- 
ute,— and  it  appeared  that  plaintiffs  testified  in  the  case  by  depositions  taken 
in  their  own  behalf  with  cross-interrogatories  by  defendant,  and  there  was  noth- 
ing to  show  that  the  plaintiffs  refused  to  answer  defendant's  interrogatories,, 
or  to  what  they  related,  the  bill  was  not  sufficient  to  show  there  was  material 
error  in  suppressing  the  deposition. 

Appeal  from  Hardin.    Tried  below  before  Hon.  L.  B.  Hightower. 
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J.  8.  Oregcry  and  Terry,  Ballinger,  Smith  &  Lee,  for  appellants. 

W.  W.  Dieg,  Cruse  &  Nail,  J,  D.  Martin,  and  J.  N.  Votaw,  for  ap- 
pellees. 

6ARBETT,  Chief  Justice. — John  Hawkins  and  others  brought  this 
suit  against  John  A..  Caplen  to  cancel  a  conveyance  made  by  them  to 
the  defendant  of  the  B.  H.  Hawkins  survey,  situated  in  Hardin  County, 
which  they  alleged  had  been  procured  from  them  through  the  fraudu- 
lent representations  of  one  J.  F.  Davis,  who  was  acting  as  the  agent  of 
the  defendant.  The  conveyance  sought  to  be  canceled  was  a  deed  dated 
March  12,  1900,  executed  by  the  plaintifib  to  the  defendant,  conveying 
to  him  in  consideration  of  $200  the  above  mentioned  survey  with  gen- 
eral warranty  of  title.  Prom  the  evidence  introduced  by  the  parties  the 
jury  was  authorized  to'  find  that  the  plaintiffs  were  ignorant  and  illiter- 
ate persons,  and  in  signing  the  deed  relied  upon  statements  of  said 
Davis,  who  was  a  notary  public  and  represented  defendant  in  procuring 
the  deed  from  them,  that  it  was  a  conveyance  to  one  Earl  Adams,  whom 
Davis  represented,  and  was  for  the  purpose  of  conveying  to  Adams  a 
half  interest  in  the  land  which  the  plaintiffs  had  agreed  to  give  him  as 
their  attorney.  The  plaintiffs  believed  Davis^  statements  to  be  true,  and 
relied  upon  them,  and  would  not  have  executed  the  instrument  if  they 
had  known  that  it  was  a  conveyance  of  the  land  to  Caplen.  From  a 
judgment  in  favor  of  the  plaintiffs  Caplen  has  appealed,  and  the  only 
error  assigned  is  upon  the  ruling  of  the  court  in  sustaining  the  motion 
of  plaintiffs  to  suppress  the  depositions  of  the  plaintiffs  filed  by  the 
defendant. 

The  defendant  had  filed  interrogations  to  take  the  depositions  of  the 
plaintiffs  and  had  caused  a  commission  to  be  issued  for  the  purpose 
and  placed  in  the  hands  of  a  notary  public  for  execution.  Instead  of 
addressing  the  commission  to  the  several  officers  prescribed  by  the  stat- 
ute, the  clerk  addressed  it  to  any  notary  public.  The  notary  public  to 
whom  the  commission  had  been  delivered  returned  the  same  into  court, 
whereupon  the  motion  to  suppress  was  made.  A  fuller  statement  of  the 
action  of  the  officer  or  whether  or  not  any  deposition  was  made  can  not 
be  given,  because  the  bill  of  exception  taken  to  the  action  of  the  court 
in  suppressing  the  deix)sition  is  a  mere  skeleton  and  does  not  show  what 
was  done.  It  is  as  follows :  "Be  it  remembered  that  on  the  trial  of  the 
above  entitled  cause  the  defendants  offered  to  prove  the  following  facts, 
viz:  the  plaintiffs'  depositions,  the  plaintiffs  moved  to  strike  out  the 
deposition  of  the  plaintiffs,  taken  by  the  defendant,  for  the  reason  that 
the  clerk  of  the  court  directed  the  commission  to  the  notary  public  and 
not  as  the  statute  requires,  which  motion  the  court  sustains  to  that  ex- 
tent only.  ♦  ♦  ♦  To  which  the  counsel  for  defendant  objected  for 
the  following  reasons,  viz :  said  rulings  are  erroneous,*'  etc.  . 

It  further  appears  that  the  plaintiffs  testified  in  the  case  by  deposi- 
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tion  upon  interrogationB  propounded  in  their  behalf  and  cross-interroga- 
tions by  the  defendant.  The  interrogations  propounded  by  the  defend- 
ant to  the  plaintiffs  not  having  been  set  out  in  the  bill  of  exception,  and 
there  being  nothing  to  show  that  the  plaintiffs  refused  to  answer  them, 
and  the  plaintiffs  having  testified  in  the  case,  it  does  not  appear  that  the 
error,  if  any,  in  suppressing  the  deposition  was  material.  The  bill  of 
exception  is  entirely  too  insufficient  to  invoke  a  review  by  this  court  of 
the  action  of  the  court  below  in  suppressing  the  deposition,  and  the 
judgment  will  be  affirmed. 


Writ  of  error  refused. 


Affirmedm 


Western  Union  Telegraph  Company  v.  A.  D.  McConnioo. 

Decided  January  11,  1902. 

1.— Telegraph  Company— Office  Honn— Abrogating  Rule. 

A  rule  of  the  telegraph  company  fixing  certain  hours  on  Sunday  for  the 
receipt  and  delivery  of  messages  is  not  abrogated  by  virtue  of  the  fact  that  on 
a  few  occasions  and  merely  as  an  accommodation  m^tesages  had  been  delivered 
out  of  such  business  hours. 

a.— Same— NegUgent  Delay— Fact  Case. 

See  evidence  held  not  to  warrant  a  verdict  against  a  teleffraph  company  for 
delay  in  delivering  a  death  message,  because  not  showing  that  plaintiff  could 
have  gotten  out  on  a  train  that  day  had  the  message  been  promptly  delivered. 

8.— Charge— Burden  of  Proof. 

A  charge  on  the  burden  of  proof  should  be  given,  if  requested;  but  where 
the  charge  requested  on  the  subject  was  included  in  an  instruction  erroneous  in 
other  respects,  it  was  properly  refused. 

4.— Telegraph  Company— Delay  in  Delivering  Message. 

Upon  an  issue  as  to  whether  a  telegraph  company  was  guilty  of  negligent 
delay  in  the  delivery  of  a  message,  the  time  re<^uired  to  copy,  number,  adcfess, 
and  envelop  the  message  should  be  computed  in  its  favor. 

6. — Same— Office  Hours— Presumption. 

A  telegraph  agent  at  New  Orleans  is  not  in  law  presumed  to  know  the  com- 
pany's Sunday  office  hours  at  Bryan,  Texas,  and  in  accepting  a  message  for 
transmission  the  company  does  not  thereby  imdertake  to  deliver  it  regwdlesa 
of  office  hours,  in  the  absence  of  a  specific  agreement  to  that  effect. 

»  

Appeal  from  Brazos.    Tried  below  before  Hon.  J.  C.  Scott. 

A.  H.  Jayne,  for  appellant. 

Lamar  Bethea,  V.  B.  Hudson,  and  Doremus  &  Butler,  for  appellee. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee  to  re- 
cover of  appellant  damages  for  negligent  failure  of  appellant  to  make 
timely  delivery  to  him  of  a  telegraph  message  announcing  the  death  of 
his  mother  at  New  Orleans,  by  reason  of  which  delay  he  was  deprived 
of  the  opportunity  to  attend  her  funeral.     A  jury  trial  resulted  in  a 
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verdict  and  judgment  for  plaintiff  for  $1000,  from  which  the  telegraph 
company  has  appealed. 

The  defense  urged  by  defendant  was  that  it  had  established  as  rea- 
sonable office  hours  for  Sunday,  at  the  place  of  delivery,  from  8  to  10 
o'clock  a.  m.  and  from  4  to  6  o'clock  p.  m.  That  between  the  hours  of 
10  a.  m.  and  4  p.  m.  the  telegraph  office  was  not  kept  open  for  public 
business  and  that  during  those  hours  the  messenger  boy  was  discharged 
from  duty.  That  the  message  in  question  was  received  at  1 :35  p.  m.  on 
Sunday,  the  19th  day  of  November,  1899,  and  was  delivered  within 
fifteen  or  twenty  minutes  after  4  o'clock.  It  denied  generally  the  alle- 
gations of  negligence. 

The  facts  are  as  follows:  A.  D.  McConnico,  the  plaintiff,  was  a 
banker  residing  at  Bryan,  Texas.  His  home  was  between  1200  and 
2000  feet  from  the  telegraph  office,  and  he  had  lived  there  for  many 
years.  His  mother,  sister,  and  C.  E.  Rice,  his  brother-in-law,  lived  in 
New  Orleans.  On  the  morning  of  November  19,  1899,  C.  E.  Rice  sent 
to  plaintiff  at  Bryan,  Texas,  the  following  telegram  over  the  wires  of 
the  defendant:  "New  Orleans,  La.,  November  19,  1899.— To  A.  D. 
HcConnico,  Bryan,  Texas:  Ma  died  this  morning  at  four  o'clock. 
Chas.  E.  Rice."  The  person  mentioned  in  the  message  was  the  mother 
of  plaintiff,  had  died  at  4  o'clock  on  the  morning  of  the  date  named,  and 
was  buried  the  following  day  at  New  Orleans.  The  only  train  on  which 
plaintiff  could  have  taken  passage  in  order  to  reach  New  Orleans  in 
time  for  the  funeral  was  due  to  arrive  at  Bryan  at  4:03  p.  m.  and 
usually  stopped  at  that  point  from  three  to  five  minutes.  On  the  date 
in  question,  which  was  Sunday,  the  train  was  late  and  actually  arrived 
at  Bryan  at  4:12  p.  m.  and  left  at  between  4:15  and  4:20.  The  mes- 
sage was  taken  off  the  wires  at  Bryan  at  1:35  p.  m.,  but  was  not  de- 
livered until  about  4:20,  at  which  time  the  train  had  left  Bryan  and 
was  about  a  mile  from  the  depot.  W.  W.  Harris  was  the  telegraph 
operator  for  defendant  at  Bryan  on  the  day  in  question  and  had  been 
for  a  great  many  years.  He  was  also  the  agent  and  telegraph  operator 
for  the  Houston  &  Texas  Central  Railroad  Company  at  that  point,  the 
telegraph  instruments  of  both  companies  being  located  in  the  same  room. 
The  telegraph  company  had  established  office  hours  for  Sunday  at  from 
8  to  10  o'clock  a.  m.  and  from  4  to  6  o'clock  p.  m.  Prom  10  to  4  o'clock 
on  Sundays  Harris  was  in  the  employ  of  the  railroad  company,  and  the 
rules  of  defendant  did  not  require  that  he  take  or  receive  messages  be- 
tween the  hours  named.  The  messenger  whose  duty  it  was  to  deliver 
messages  had  been  discharged  at  10  o'clock  a.  m.  on  the  day  in  question 
and  was  not  required  to  report  for  duty  again  until  4  o'clock  p.  m. 

Whit  Doremus,  who  had  been  taught  telegraphy  by  Harris,  but  who 
was  not  in  the  employment  of  either  the  railway  or  telegraph  company, 
had  on  the  day  in  question  relieved  Harris  and  was  working  for  the 
railway  company  in  his  stead.  He  it  was  who  while  working  at  the 
railway  instrument  heard  the  call  from  the  telegraph  instrument  and 
voluntarily  took  the  message  in  question  from  the  wire  and  hung  it  on 
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the  hook  for  delivery  when  the  messenger  came  on  duty.  Bealizing  the 
importance  of  the  message  and  being  acquainted  with  McConnieo  he 
went  down  stairs  to  telephone  the  message  to  him,  but  the  room  in  v^hich 
the  telephone  was  situated  was  locked.  He  had  no  one  by  whom  he 
could  send  the  message,  and  as  he  could  not  abandon  his  railroad  duties 
he  awaited  the  coming  of  Harris.  The  latter  arrived  at  the  office  be- 
tween 3  and  3 :15  o'clock,  and  seeing  the  message  on  the  hook  requested 
Doremus  to  see  some  of  plaintiff's  family  and  inform  them  of  the  mes- 
sage or  send  some  one  with  it  to  the  house.  Doremus  did  not  see  any- 
one, and  having  business  of  his  own,  did  not  himself  deliver  it.  Harris 
could  not  leave  the  office,  because  a  freight  and  the  passenger  train  were 
ordered  to  meet  at  Bryan,  but  he  also  tried  to  ^phone  or  send  the  mes- 
sage, but  failed  because  he  could  not  get  to  the  'phone,  and  could  not 
find  anyone  to  send  it  by. 

The  messenger  boy  whose  duty  it  was  to  return  to  the  office  and  re- 
port for  duty  at  4  o'clock  was  playing  ball  about  one-fourth  of  a  mile 
from  the  office,  and  hearing  the  train  whistle  he  mounted  his  pony  and 
arrived  at  the  depot  just  as  the  train  pulled  in.  This  was  twelve  min- 
utes later  than  he  should  have  resumed  his  duties.  He  at  once  went  to 
the  office,  numbered  and  copied  the  inessage,  inclosed  it  in  an  envelope, 
addressed  it  and  delivered  it. to  plaintiff  by  4:20  or  perhaps  a  little 
earlier.  It  took  him  three  or  four  minutes  to  number,  copy,  envelope, 
and  address  the  message. 

Plaintiff  testified  that  had  he  received  the  message  in  time  he  would 
have  taken  the  4:03  train  and  attended  his  mother's  funeral.  He  also 
stated  that  had  the  boy  delivered  the  message  to  him  within  five  or  six 
minutes  of  the  departure  of  the  train  he  could  have  caught  the  train, 
which  was  late,  bought  a  ticket  on  credit,  and  gone.  That  he  would  not 
have  stopped  to  make  any  preparations  for  his  journey.  That  the  de- 
fendant had  established  office  hours  for  Sunday  at  Bryan  as  alleged  is 
absolutely  undisputed,  as  is  also  the  fact  that  it  did  not  maintain  a  force 
of  messengers  for  the  delivery  of  messages  during  the  hours  named. 

Plaintiff,  conceding  that  proof  of  office  hours  as  alleged  would  excuse 
the  company  between  the  hours  of  10  to  4  o'clock,  sought  to  avoid  the 
force  of  these  facts  by  attempting  to  show  that  the  defendant  by  a  sys- 
tematic disregard  of  the  rule  as  to  office  hours  had  abrogated  it  and 
was  now  estopped  to  urge.it  as  a  defense.  The  evidence  affecting  this 
issue  is  substantially  as  follows:  Plaintiff  stated  he  had  received  mes- 
sages between  10  and  4  o'clock  on  Sunday,  but  did  not  know  when  nor 
how  many.  Witness  Lee  stated  he  had  received  messages  between  those 
hours  and  had  sent  many;  it  may  have  been  done  for  him  as  matter 
of  accommodation.  Witness  Ettle  had  received  messages  between  those 
hours,  but  could  not  tell  how  many  or  from  whom.  General  H.  B. 
Stoddard,  who  was  engaged  in  the  business  of  buying  cotton,  testified 
that  on  one  or  two  occasions  he  had  sent  and  received  messages  between 
those  hours;  he  had  been  in  Bryan  many  years;  he  did  not  know 
whether  or  not  it  was  a  personal  favor  to  him.    Harris  stated  that  the 
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company  had  established  such  a  rule  years  before  and  he  had  recognized 
and  maintained  it;  that  he  discharged  the  messenger  boy  between  those 
hours  and  had  no  means  of  delivering  messages  during  that  time.  He 
frankly  admitted  that  many  times  he  had  found  means  to  deliver  im- 
portant messages  between  those  hours,  but  it  was  for  the  accommoda- 
tion of  the  addressee  and  not  because  the  rules  required  it.  That  he 
had  the  right  to  refuse  to  take  them  off  the  wires  between  those  hours, 
but  frequently  did  so  and  hung  them  on  the  hook,  so  that  they  could 
be  more  speedily  delivered  after  4  o'clock.  That  he  had  frequently  re- 
ceived messages  for  transmission  between  those  hours,  but  always  sub- 
ject to  delay  until  4  o'clock.  He  further  stated  that  urgent  telegrams 
were  sometimes  delivered  out  of  ofiBce  hours  for  accommodation,  and 
that  he  would  have  delivered  this  one  if  the  means  had  been  at  hand. 
That  he  could  not  recall  a  year  in  all  his  service  with  the  company 
when  he  had  not  on  some  Sunday  delivered  messages  under  the  circum- 
stances named. 

To  the  same  effect  was  the  testimony  of  Doremus.  Charles  Adams, 
the  messenger  boy  of  defendant,  when  called  by  plaintiff,  testified  that 
he  was  not  on  duty  between  10  and  4  o'clock.  'That  from  what  he  had 
heard  no  messages  were  supposed  to  be  taken  off  the  wires  between  10 
and  4  on  Sunday,  but  it  was  sometimes  done  and  they  were  hung  on 
the  hook  for  delivery  after  4  o'clock.  He  stated  that  he  had  on  occa- 
sions delivered  messages  between  10  and  4  on  Sundays  and  had  seen 
Harris  receive  for  transmission  on  Sundays. 

Under  an  appropriate  assignment  of  error  it  is  contended  by  appel- 
lant that  the  evidence  shows  without  contradiction  that  ofiBce  hours  had 
been  established  as  alleged,  and  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  on  the  ground  that  they  had  been  abrogated  by  usage. 
It  clearly  appears  from  a  fair  analysis  of  the  testimony  of  plaintiff's 
vritnesses  on  this  issue  that  it  is  not  inconsistent  with  the  testimony  of 
Harris  and  Doremus.  It  in  no  sense  disputes  the  statement  that  such 
a  rule  had  been  established,  and  the  messenger's  statement  that  he  was 
not  on  duty  between  the  hours  named  corroborates  the  testimony  of 
Harris  and  Doremus  and  goes  far  to  sustain  the  contention  of  appel- 
lant. Indeed,  the  character  of  effort  made  on  the  part  of  Harris  and 
Doremus  to  deliver  the  message  before  4  o'clock  makes  it  plain  that  both 
were  conscious  of  the  existence  of  the  rule  and  felt  that  they  were  imder 
no  legal  duty  to  deliver  it  out  of  office  hours.  No  suspicion  is  cast  upon 
the  truth  of  the  testimony  of  either  of  these  witnesses. 

The  testimony  of  plaintiff's  witnesses  on  this  issue  neither  add  to  nor 
take  from  the  force  of  Harris'  statement,  and  leave  the  case  in  the  same 
attitude  upon  this  issue  as  if  no  one  but  he  had  testified.  He  states  that 
notwithstanding  the  rule  he  has  frequently  procured  the  delivery  of 
messages  between  those  hours  as  a  matter  of  accommodation  and  not 
because  his  duty  required  it.  Plaintiff  and  his  witnesses,  the  recipients 
of  this  kindness,  not  extended  by  the  defendant  through  its  paid  em- 
ployes, but  by  them  as  individuals,  without  extra  charge,  have  testified 
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to  no  more.  They  do  not  claim  to  know  what  the  custom  of  defendant 
was  in  this  respect,  but  merely  relate  isolated  instances  extending 
through  a  period  of  many  years.  They  do  not  claim  to  know  what 
motive  prompted  the  delivery  or  receipt  of  the  messages  they  mention, 
and  are  unable  to  state  whether  or  not  they  were  indebted  to  the  per- 
sonal kindness  of  the  agent.  This  agent  had  served  the  defendant  at 
that  point  for  the  greater  part  of  twenty  years,  was  generally  acquainted 
in  the  town,  and  it  was  but  natural  and  human  that  when  messages  of 
moment  to  the  purse  or  feelings  of  his  friends  and  acquaintances  came 
to  his  hands  out  of  ofSce  hours  he  should  make  some  effort  to  deliver 
them  regardless  of  the  rules  of  his  master.  According  to  both  his  and 
the  plaintiff's  statement  they  were  acquaintances  and  friends,  and  he 
made  some  effort  to  deliver  the  message  notwithstanding  the  rules  and 
notwithstanding  the  fact  that  the  company  had  furnished  him  no  mes- 
senger between  10  and  4  o'clock.  He  may  not  have  done  all  he  ought 
to  have  done  as  an  individual,  but  if  the  rule  was  actually  in  existence 
the  law  did  not  require  of  him  anything. 

If  the  rule  was  existent  and  his  employment  did  not  require  an  effort 
on  his  part  to  deliver  between  those  hours,  it  would  be  a  wrong  to  de- 
fendant and  a  wrong  to  the  public  to  mulct  defendant  in  damages  be- 
cause its  agents  had  at  times  rendered  a  greater  service  to  its  patrons 
than  the  law  required.  To  hold  that  tlie  voluntary  acts  of  the  agent,  as 
shown  by  the  proof,  rendered  under  circumstances  which  have  not  mis- 
led plaintiff  to  his  injury,  should  amount  to  an  abrogation  of  the  reason- 
able rules  of  the  defendant  established  for  the  orderly  conduct  of  its 
business^,  would  force  defendant  to  forbid  its  servants,  on  pain  of  dis- 
missal, to  deliver  messages  in  any  case  except  during  office  hours.  It 
would  be  to  say  the  agents  of  defendant  may  respond  to  the  ordinary 
dictates  of  human  kindness  only  at  the  peril  of  their  master. 

The  law  permits  telegraph  companies  to  establish  and  maintain  rea- 
sonable office  hours.  Their  employes  need  rest  and  refreshment  as  do 
the  employes  of  other  concerns.  Such  companies  are  not  required  to 
employ  more  than  one  shift  of  men  unless  the  business  justifies  it. 
Thus  it  has  been  held  that  telegraph  companies  will  not  be  required  to 
maintain  an  office  at  a  station  on  their  line  where  it  can  be  operated 
only  at  a  loss.  It  is  reasoned  that  such  a  course  would  unduly  increase 
the  costs  of  messages  to  the  general  public,  and  the  interest  of  the  small 
neighborhood  to  be  benefited  by  the  maintenance  of  the  small  office 
must  yield  to  the  interest  of  the  general  public. 

We  are  of  opinion  the  defendant  showed  without  dispute  that  office 
hours  had  been  established  as  alleged.  The  reasonableness  of  the  rule 
is  not  questioned,  and  we  are  of  opinion  that  the  evidence  by  which  it 
was  sought  to  show  the  abrogation  of  the  rule  by  usage  and  cusix)m  is 
insufficient  to  support  the  verdict  on  that  ground. 

We  are  also  of  opinion  that  the  verdict  can  not  be  sustained  on  the 
ground  that  the  company  was  negligent  in  failing  to  deliver  the  mes- 
sage early  enough  after  4  p.  m.  to  enable  the  plaintiff  to  catch  a  train 
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which,  if  it  had  been  on  time,  he  could  in  no  event  have  caught,  and 
which  the  evidence  shows  he  could  have  used,  if  at  all,  only  by  extra- 
ordinary haste  and  the  purchase  of  a  ticket  on  credit.  Extraordinary 
haste  on  the  part  of  the  messenger  (even  if  he  had  resumed  his  duties 
on  time),  the  readiness  of  plaintiff  to  undertake  a  journey  to  New 
Orleans  without  preparation,  the  lateness  of  the  train  and  his  ability  to 
procure  a  ticket  without  money,  must  have  all  concurred  to  enable 
plaintiff  to  attend  the  funeral. 

The  verdict  can  not  be  reasonably  accounted  for  on  any  other  ground 
than  that  the  jury  concluded  the  rule  as  to  office  hours  had  been  abro- 
gated, and  as  we  have  shown  the  evidence  is  insufficient  upon  this  point. 

Appellant  further  complains  of  the  failure  of  the  trial  court  to 
charge  upon  the  burden  of  proof.  Such  a  charge  should  have  been 
given  if  properly  requested,  but  the  charge  requested  upon  the  subject 
was  included  in  a  charge  erroneous  in  other  respects. 

The  evidence  showed  that  it  took  from  three  to  five  minutes  to  copy, 
number,  register,  envelope,  and  address  the  message  before  undertaking 
its  delivery  and  that  this  was  a  imiversal  custom  of  the  telegraph  com- 
panies. The  appellant  requested  the  court  to  direct  the  jury  in  deter- 
mining the  question  of  negligence  occurring  after  4  o'clock  not  to  com- 
pute the  time  consumed  in  complying  with  this  regulation.  We  think 
the  charge  should  not  have  been  given  in  the  form  requested.  The  time 
reasonably  necessary  for  the  preparation  of  the  message  for  delivery 
should  have  been  excluded  from  the  computation,  and  the  court  should 
so  charge. 

The  court  should  have  given  the  requested  instruction  to  the  effect 
that  the  agent  at  New  Orleans  was  not  presumed  in  law  to  know  the 
office  hours  at  Bryan.  That  Iq  accepting  it  for  transmission  the  de- 
fendant did  not  thereby  undertake  to  deliver  regardless  of  office  hours 
in  the  absence  of  a  specific  agreement  to  that  effect,  and  that  under  the 
facts  the  message  was  sent  subject  to  established  office  hours,  but  in  view 
of  the  general  charge  of  the  court  and  special  instructions  given  we  are 
inclined  to  think  this  was  not  error  requiring  a  reversal  of  the  judgment 
if  the  facts  otherwise  supported  it. 

The  remaining  assignments  present  no  error  and  need  not  be  consid- 
ered in  detail.  For  the  reasons  given  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Jennie  L.  Johnson  et  al.  v.  Galveston,  Houston  & 
Northern  Railway  Company. 

Decided  January  31,  1902. 

1. — ^Negligence — Pleading  and  Proof — Defective  Railway  Track. 

Where,  in  an  action  against  a  railway  company  for  personal  injury  causing 
death  and  resulting  from  the  derailment  of  a  train,  plaintiffs  plead  specially  the 
cause  of  the  derailment  and  the  speciftc  matters  constituting  negligence  in  rela- 
tion thereto  upon  which  they  rely  for  recovery,  they  can  not  recover  upon  a 
ground  of  negligence  and  cause  of  derailment,  such  as  a  broken  axle,  which  they 
have  not  alleged. 

2.— Charge— Contributing  Cause — ^Railway  Accident— Negligence. 

A  charge  will  be  considered  in  its  entirety  in  determining  the  correctness  of 
any  given  section  thereof.  See  charge  so  construed  and  held  to  fully  present 
the  issue  of  liability  in  a  case  where  a  broken  axle,  not  pleaded  as  a  cause  of 
the  injury,  might  have  been  found  the  sole  cause  of  the  accident,  or  as  having 
contributed  thereto  in  connection  with  other  causes  pleaded  as  the  facts  con- 
stituting negligence. 

3. — Same — Cause  of  Death. 

Where  plaintiff's  evidence  attributed  the  death  exclusively  to  a  gangrenoua 
condition  of  deceased's  bowels  caused  by  the  injury  alleged,  they  could  not  com- 
plain of  a  charge  that  unless  the  death  was  due  to  a  gangrenous  condition  and 
that  such  condition  was  due  to  the  injury  alleged,  the  verdict  should  be  for  de- 
fendant, because  of  its  excluding  the  hypothesis  of  death  from  shock  or  from 
decedent's  diseased  condition  having  been  aggravated  by  the  injury. 

Appeal  from  Harris.    Tried  below  before  Hon.  Wm.  H.  Wilson. 

Lovejoy,  Sampson  &  Malevinsky  and  M.  E.  Kleberg,  for  appellants. 

Baker,  Botts,  Baker  &  Lovett,  and  A.  L.  Jackson,  for  appellee. 

OILL,  Associate  Justice. — This  suit  was  brought  against  the  ap- 
pellee by  Mrs.  Jennie  L.  Johnson  for  herself  and  as  next  friend  of  the 
minors,  Vesta  B.,  Octavia,  and  Virgil  B.  Johnson,  to  recover  damages 
for  the  death  of  Byron  Johnson,  the  husband  of  plaintiff  and  the  father 
of  the  minors.  Hebert  Austin  as  next  friend  of  Phyllis  Johnson  (a 
child  of  deceased  by  a  former  wife)  joined  in  the  suit.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  for  defendant  from  which  plainti& 
have  prosecuted  this  appeal. 

The  petition  of  plaintiffs,  after  the  necessary  formal  allegations,  con- 
tained the  following :  "That  on  or  about  the  24th  day  of  February,  the 
plaintiff,  Jennie  L.  Johnson,  together  with  her  husband,  Byron  John- 
son, were  passengers  on  one  of  the  trains  of  the  defendant  company, 
traveling  from  Galveston  to  Houston,  Texas ;  that  at  a  point  on  defend- 
ant's line  of  railway  known  as  Deep  Water  the  train  was  derailed ;  that 
in  said  derailment  the  said  Byron  Johnson  received  injuries  which  re- 
sulted in  his  death.  That  the  derailment  was  due  to  the  negligence  of 
the  defendant,  and  that  the  death  of  the  said  Byron  Johnson  was  di- 
rectly and  proximately  caused  and    occasioned    by  the  negligence  and 
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carelessness  of  the  defendant  company^  its  servants^  agents^  and  em-' 
ployes,  in  that: 

"(a)  Said  company,  its  servants,  agents,  and  employes,  negligently 
and  carelessly  maintained  its  line  of  railroad  at  the  point  of  said  de- 
railment in  a  defective  and  imsaf e  condition,  in  that  the  ties  supporting 
said  rails  were  rotten  and  worn  out;  that  the  spikes  holding  the  rails 
to  the  ties  were  loose,  and  the  roadbed  unballasted  and  out  of  repair  to 
such  an  extent  that  the  rails  spread,  all  of  which  caused  said  derailment, 
as  aforesaid. 

"(b)  That  the  defendant,  its  servants,  agents,  and  employes,  negli- 
gently and  carelessly  ran  and  operated  said  train  at  a  dangerous  and 
excessive  rate  of  speed,  considering  the  imsafe  and  defective  condition  of 
its  track  and  roadbed,  in  that  said  train  of  cars  was  running  at  the  time 
at  a  rate  of  speed  exceeding  twenty-five  miles  per  hour,  and  which,  con- 
sidering the  defective  and  insufficient  condition  of  the  roadbed  and 
track,  was  hazardous  and  dangerous/^ 

The  defendant  interposed  a  general  demurrer,  and  answered  that  it 
was  not  guilty  of  the  wrongs  and  negligence  charged  against  it. 

The  facts  are  as  follows :  On  the  day  alleged  in  the  petition  deceased 
with  his  wife  and  family  took  passage  on  one  of  defendant's  passenger 
trains  at  Galveston,  Texas,  intending  to  go  to  Sour  Lake.  Near  a  point 
called  Deep  Water,  on  defendant's  line  between  Galveston  and  Houston, 
and  while  the  train  was  traveling  at  a  speed  of  between  thirty  and  forty 
miles  an  hour,  a  large  portion  of  the  train  was  derailed  and  the  entire 
train  brought  to  a  sudden  and  violent  stop.  As  a  result  of  the  derail- 
ment deceased  was  thrown  against  the  comer  of  a  seat  and  injured.  He 
died  about  ten  days  afterwards.  As  to  the  extent  of  his  injuries  and 
whether  they  caused  his  death,  the  evidence  was  conflicting.  The  evi- 
dence was  also  conflicting  as  to  whether  the  derailment  was  due  to  any 
of  the  causes  alleged  in  the  petition  and  as  to  whether  it  was  due  to  de- 
fendant's negligence  in  any  respect. 

From  the  evidence  of  those  witnesses  who  testified  with  reference  to 
the  nature  and  causes  of  the  accident  we  gather  the  following  facts: 
The  engine  and  tender  did  not  leave  the  rails,  and  at  the  point  where 
the  engine  and  tender  stopped  the  rails  were  in  place  and  in  proper 
alignment.  The  rear  trucks  of  the  tender  were  missing  from  their 
place  and  the  read  end  of  the  tender  was  in  contact  with  the  track. 
The  rear  trucks  of  the  rear  sleeping  car  did  not  leave  the  rails,  and  the 
rails  under  them  and  from  thence  south  toward  Galveston  were  in  place 
and  in  alignment.  From  the  rear  trucks  of  the  rear  sleeper  to  the  point 
where  the  engine  and  tender  stopped  the  track  was  badly  torn  up,  the 
rails  being  spread  and  out  of  place,  the  ties  torn  up  and  broken,  and  all 
the  intervening  cars  or  coaches  were  off  the  track,  the  baggage  car  being 
entirely  off  the  roadbed.  At  a  point  on  the  track  about  sixty  feet  south 
of  the  rear  end  of  the  last  sleeper  a  hole  was  found  between  the  rails, 
and  the  ties  at  that  point  were  damaged  and  pushed  together  under  the 
rails.     Near  this  and  to  one  side  of  the  roadbed  was  found  one  of  the 
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wheels  and  a  part  of  the  axle  of  the  rear  truck  of  the  tender.  The  axle 
of  the  rear  truck  of  the  tender  had  evidently  broken  at  or  near  that 
point.  One  of  the  wheels  and  the  fragment  of  the  axle  had  been  pressed 
between  the  ties  by  the  passing  train^  thus  making  the  hole  and  jam- 
ming the  ties  together,  and  had  then  in  some  way  been  thrown  out  to 
one  side.  No  part  of  the  train  was  derailed  at  this  point,  but,  as  above 
stated,  the  rails  remained  in  place  and  with  sufficient  strength  to  permit 
the  passing  of  the  entire  train  except  the  engine  and  tender,  which  had 
of  course  practically  passed  the  point  before  the  axle  broke.  The  other 
tender  wheel  with  its  part  of  the  broken  axle  fell  under  the  cars  and 
caused  the  derailment  and  destruction  beyond  that  point. 

There  was  testimony  to  the  effect  that  some  of  the  ties  were  rotten 
and  that  the  roadbed  was  unballasted  and  in  a  bad  state  of  repair,  but 
as  to  these  conditions  and  the  extent  to  which  the  safety  of  the  track 
was  affected  thereby  the  evidence  was  conflicting.  Dickson,  an  expert, 
testified  as  to  the  proper  manner  of  testing  the  strength  of  axles,  and 
further  stated  that  the  breaking  of  an  axle  was  an  exceedingly  rare  ac- 
cident. That  out  of  6,000,000  in  use  in  the  United  States  not  over 
eight  or  nine  a  week  were  broken.  He  further  testified  that  such  break's 
were  not  always  due  to  defects  in  the  axle,  and  that  an  axle  was  much 
more  liable  to  break  on  an  uneven  and  poorly  ballasted  track  than  on  a 
firm,  smooth  track. 

The  court  submitted  the  issues  to  the  jury,  but  refused  to  allow  a  re- 
covery should  the  derailment  be  found  to  be  due  to  any  other  cause  than 
one  of  those  named  in  the  pleadings  of  plaintiffs. 

By  the  first  assignment  of  error  appellants  assail  the  following  por- 
tion of  the  courts  charge:  "If  you  believe  such  broken  axle  was  the 
sole  cause  of  the  accident  you  will  find  for  defendant.^'  It  is  contended 
that  this  portion  of  the  charge  is  error,  (1)  because  it  ignores  the  de- 
railment, which  itself  raised  a  presumption  of  negligence;  (2)  the 
charge  excused  the  defendant,  notwithstanding  the  broken  axle  might 
have  been  due  to  the  negligence  of  defendant;  and  (3)  because'  it  was 
a  charge  on  the  weight  of  the  evidence. 

The  point  thus  presented  was  also  raised  by  a  requested  charge  to  the 
effect  that  if  the  jury  believed  the  derailment  was  due  to  the  negligence 
of  the  company  and  proximately  caused  the  death  of  deceased  they 
would  find  for  plaintiff,  which  charge  the  court  refused  to  give. 

Appellants  contend  that  notwithstanding  they  pleaded  specially  the 
causes  of  the  derailment  and  the  specific  negligence  on  which  they  rely 
for  recovery,  they  should  not  be  confined  to  those  allegations.  That 
having  shown  the  derailment  and  the  resulting  injury,  negligence  would 
be  presumed  unless  the  appellee  rebutted  the  presumption  by  proof  that 
it  was  not  at  fault  as  to  any  efficient  cause  of  the  wreck. 

One  phase  of  the  assignment  presents  a  question  of  pleading,  and  this 
we  will  determine  first.  It  is  a  general  and  well  established  rule  that 
when  one  having  a  right  to  rely  upon  general  allegations  for  the  admis- 
sion of  his  proof  chooses  to  plead  specially  the  facts  upon  which  he  re- 
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lies  for  recovery,  he  must  confine  his  proof  to  the  facts  alleged  and  can 
recover  upon  no  other  ground.  Railway  v.  Hennesey,  75  Texas,  155;. 
Railway  v.  Herring,  36  S.  W.  Rep.,  129 ;  Railway  v.  Vance,  41  S.  W. 
Rep.,  167;  Railway  v.  Scott,  27  S.  W.  Rep.,  827;  Railway  v.  Young,  10 
Texas  Civ.  App.,  145. 

This  general  rule  has  been  applied  in  this  State  almost  without  ex- 
ception. Notably  in  actions  of  trespass  to  try  title,  where,  under  a  gen- 
eral allegation  of  ownership  and  ouster,  the  plaintiff  may  prove  such 
title  as  he  has,  yet  if  he  pleads  his  title  specially  he  is  confined  in  his 
proof  to  the  title  pleaded.  That  the  rule  is  applicable  to  every  char- 
acter of  action  for  damages  save  such  as  the  one  under  consideration  is- 
not  questioned  by  appellants.  What  then  is  the  feature  present  in  suits; 
by  passengers  for  damages  resulting  from  derailment  of  passenger  trains 
which  render  inapplicable  this  wholesome  and  well  established  rule? 

The  purpose  of  pleading  is  to  apprise  opposing  parties  of  the  exact 
grounds  of  complaint  against  them,  so  that  they  may  prepare  to  meet 
the  issues  thus  made.  The  plaintiffs  in  this  case  had  the  right  under 
the  law  to  allege  generally  the  fact  of  the  derailment  and  charge  it  in  a 
general  way  to  the  negligence  of  the  company  without  specifying  the- 
respects  in  which  the  company  had  been  negligent.  Had  this  been  the 
state  of  the  pleading  the  railway  company,  with  knowledge  that  a  more- 
specific  statement  of  the  cause  of  action  could  not  be  required,  must  have 
come  to  the  trial  prepared  to  affirmatively  acquit  itself  of  any  fault  or 
blame  to  which  the  derailment  might  be  attributable.  Such  a  state  of 
pleading  would  have  been  equivalent  to  notice  that  this  would  be  re- 
quired. The  right  to  stand  upon  general  allegations  is  accorded  to 
plaintiffs  in  cases  of  this  sort  because  the  facts  are  usually  i«rithin  the 
knowledge  of  the  defendant,  and  beyond  the  reach  of  plaintiffs. 

The  fact  of  the  derailment,  a  happening  out  of  the  usual  course  of 
things,  raises  the  presumption  of  a  fault  somewhere.  The  road  and  its- 
equipment  are  in  the  hands  of  the  company  and  suspicion  points  in  that 
direction.  But  here  the  plaintiffs  have  swept  aside  the  reasons  upon 
which  their  right  is  based.  They  have  assumed  to  be  in  possession  of 
the  facts.  They  have  charged  specifically  and  minutely  the  causes  of 
the  derailment  and  the  respects  in  which  the  railway  company  has  been 
derelict  in  its  duty. 

What  was  the  natural  and  obvious  effect  of  this  specific  pleading  upon 
those  having  the  company's  affairs  in  charge?  They  would  prepare  to 
meet  the  specific  charges  made.  They  would  prepare  to  contest  the  case 
upon  the  battleground  chosen  by  the  plaintiffs  themselves.  If  the  plain- 
tiffs were  met  and  overthrown  upon  the  issues  thus  made,  should  they 
be  permitted  to  shift  to  some  other  issue  developed  upon  the  trial  and 
not  earlier,  and  which  the  defendant  was  not  called  upon  to  prepare  for? 
Suppose  the  plaintiffs,  standing  upon  their  rights,  had  pleaded  generally 
or  had  included  a  specific  charge  that  appellee  had  negligently  used  a 
defective  axle  which  alone  or  in  connection  with  the  other  causes  alleged 
was  responsible  for  the  derailment.     The  company  might  have  called 
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as  witnesses  the  manufacturers  of  the  wheels  and  axles  and  have  shown 
that  the  axle  was  free  from  defects  and  had  withstood  the  most  approved 
tests,  or  that  if  defective  the  defect  was  of  such  a  nature  as  would  not 
have  been  disclosed  by  the  exercise  of  the  utmost  care.  Appellee  may 
have  been  able  in  many  ways  to  acquit  itself  of  the  charge  of  negligence 
:as  to  the  axle.  The  right  of  appellee  to  make  the  effort  to  protect  itself 
upon  this  point  can  not  be  successfully  questioned,  and  since  the  issue 
was  not  tendered,  but  other  issues  distinctly  relied  on,  it  would  be  iin-. 
fair  to  predicate  liability  thereon.  But  even  il  we  were  inclined  to 
hold  otherwise,  we  regard  the  case  of  Railway  v.  Summers,  43  Southwest- 
ern Reporter,  1107,  as  authority  for  the  doctrine  contended  for  by  ap- 
pellee and  followed  by  the  trial  court. 

Appellants  assail  as  pure  dicta  the  expressions  in  the  opinion  in  the 
•case  cited  in  so  far  as  they  bear  upon  the  point  at  issue.  If  they  have 
not  the  dignity  of  express  authority,  they  approach  it  so  nearly  as  to  in- 
dicate clearly  the  views  held  by  our  Supreme  Court  upon  the  question. 
In  the  case  cited  the  plaintiff,  complaining  of  a  passenger  derailment, 
alleged  that  it  was  due  to  certain  specific  causes,  among  them  the  fact 
that  the  rails  were  of  unequal  height  where  they  were  joined  together. 
This  allegation  was  not  sustained,  but  the  proof  showed  instead  that  the 
rails  were  not  in  proper  alignment,  the  edge  of  one  of  the  rails  extend- 
ing to  one  side  forming  a  lip  or  shoulder  at  the  point  of  junction,  and 
that  this  defect  caused  the  wreck.  The  point  was  made  that  the  proof 
was  variant  from  the  allegations  and  the  recovery  on  that  ground  ought 
not  to  be  permitted  to  stand.  The  Court  of  Civil  Appeals  recognized 
as  applicable  the  general  rule  that  the  proof  must  conform  to  the  plead- 
ings, but  held  that  the  variance  was  not  material.  The  Supreme  Court 
granted  a  writ  of  error  on  the  ground  that  the  Court  of  Civil  Appeals 
had  erred  in  holding  that  there  was  no  material  variance,  but  afterwards 
aflBrmed  the  judgment,  having  found  on  a  closer  inspection  of  the  plead- 
ings that  they  contained  other  specific  allegations  which  covered  the 
particular  defect  proved.     Railway  v.  Summers,  92  Texas,  621. 

Had  the  supreme  court  regarded  the  case  as  an  exception  to  the  gen- 
eral rule  of  pleading  it  is  not  probable  they  would  have  made  search 
for  an  appropriate  allegation  as  a  reason  for  upholding  the  judgment. 
In  so  far  as  the  question  of  pleading  is  involved  the  assignment  is  with- 
out merit. 

The  question  of  evidence  involved  in  this  assignment  was  presented 
witH  much  force  in  oral  argument,  and  in  view  of  the  peculiar  state  of 
the  facts  more  seriously  threatens  the  validity  of  the  judgment  than  any 
other  question  made  on  this  appeal.  The  point  is  this:  If  the  axle 
was  sound  and  the  appellee  was  without  fault  in  using  it  as  a  part  of 
the  equipment  of  the  train,  yet  if  it  was  broken  as  a  result  of  a  yield- 
ing, uneven,  and  unballasted  track  and  roadbed,  or  by  reason  of  the 
high  rate  of  speed,  or  if  the  breaking  was  due  to  both  these  causes,  and 
if  the  company  was  negligent  in  so  maintaining  its  track  and  roadbed, 
or  in  running  the  train  at  a  hight  rate  of  speed,  the  company  would  be 
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liable  even  though  the  derailment  would  not  have  occurred  but  for  the 
broken  axle.  In  this  view  of  the  case  the  portion  of  the  charge  com- 
plained of,  if  considered  alone  and  without  reference  to  the  charge  in 
its  entirety,  would  be  erroneous,  Or  at  least  misleading.  But  the  court, 
in  the  part  of  his  charge  preceding  the  part  complained  of,  instructed 
the  jury  that  if  they  believed  from  the  evidence  that  the  unballasted 
and  unrepaired  track  or  excessive  speed  caused  the  accident  they  should 
find  for  plaintiffs  though  it  should  also  appear  that  the  broken  axle  con- 
tributed to  cause  the  accident.  Thus  the  court  left  it  to  the  jury  to 
say  whether  the  matters  complained  of  in  the  petition  caused  the  acci- 
dent, and  this  included  the  breaking  of  the  axle,  as  a  result  of  an  un- 
repaired track  and  excessive  speed.  A  recovery  was  allowed  if  the 
broken  axle,  whether  due  to  its  own  defects  or  the  other  conditions  above 
named,  contributed  to  cause  the  derailment.  We  are  of  opinion  the 
charge  considered  in  its  entirety  fully  presented  the  issue  of  liability, 
and  the  assignment  is  without  merit. 

It  is  further  contended  that  the  part  of  the  charge  in  question  w^s 
upon  the  weight  of  the  evidence  in  that  it  denied  to  plaintiffs  the  weight 
of  the  accident  itself  as  an  evidential  fact  tending  to  support  the  allega- 
tions of  negligence.  It  certainly  can  not  be  maintained  that  the  charge 
by  express  terms  excluded  from  the  consideration  of  the  jury  the  acci- 
dent itself.  They  might  consider  the  accident  as  tending  to  establish 
the  existence  of  the  negligent  conditions  complained  of  without  running 
counter  to  any  expression  in  the  charge.  While  the  fact  of  the  accident 
might  be  considered  as  tending  to  establish  negligence  generally,  the 
plaintiffs,  by  reason  of  the  form  of  their  pleadings,  had  abandoned  the 
right  to  use  it  except  in  so  far  as  it  might  aid  in  establishing  the  negli- 
gence alleged.  The  plaintiffs'  theory  of  the  accident  was  met  and  over- 
thrown by  proof  adduced  by  the  defendant.  The  jury  have  so  found 
upon  adequate  evidence.  When  the  true  cause  of  the  derailment  was 
shown  to  be  other  than  those  alleged,  the  accident  itself  lost  all  its  evi- 
dential force  in  so  far  as  it  might  be  relied  on  in  support  of  plaintiffs* 
allegations.  It  was  still  evidence  tending  to  show  negligence  on  the 
part  of  the  defendant,  but  of  negligence  as  to  matters  which  could  not 
form  the  basis  of  a  judgment  in  favor  of  plaintiffs. 

In  a  special  charge  asked  by  the  plaintiffs  the  court  was  requested  to 
impose  on  them  the  burden  of  showing  by  a  preponderance  of  the  evi- 
dence the  facts  entitling  them  to  recover.  Another  portion  of  the  charge 
is  complained  of  because  the  court  in  reciting  the  facts  averred  by  plain- 
tiffs as  a  basis  for  recovery  failed  to  mention  spreading  rails  and  loose 
spikes. 

There  is  no  evidence  of  loose  spikes  at  the  point  where  the  axle  broke 
or  that  the  rails  spread  at  that  point.  It  is  undisputed  that  at  and  near 
that  point  and  up  to  where  the  last  sleeper  stood  after  the  accident,  the 
rails  retained  their  position  and  alignment  notwithstanding  the  tre- 
mendous strain  resulting  from  the  broken  axle  and  its  immediate  con- 
sequences.    This  would  seem  to  be  a  suflScient  answer  to  this  assignment- 
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But  this  further  reply  naturally  suggests  itself:  If  it  be  conceded  that 
there  was  evidence  of  spreading  rails  and  loose  spikes,  these  could  be  no 
more  than  the  results  of  the  decayed  condition  of  the  ties  and  were  in- 
<;luded  by  inference  in  the  expression,  ^^if  you  believe  from  the  evidence 
that  defendant's  roadbed  had  in  it  rotten  ties  or  that  the  roadbed  was 
unballasted  and  out  of  repair/'  etc.  The  other  objections  to  this  portion 
-of  the  charge  have  been  disposed  of  in  a  former  part  of  this  opinion. 

The  action  of  the  court  in  giving  special  charge  number  3  requested 
(by  defendant  is  assigned  as  error.  In  it  the  jury  are  charged  that  un- 
less they  believe  the  death  of  Byron  Johnson  was  due  to  a  gangrenous 
■condition,  and  that  such  condition  was  due  to  an  injury  received  in  the 
derailment,  they  should  find  for  defendant. 

The  objection  urged  against  this  charge  is  that  it  eliminated  from 
ihe  consideration  of  the  jury  the  question  of  shock  as  the  concurrent 
cause  of  the  death,  and  also  debarred  plaintiffs  from  recovery  if  he  was 
•diseased  and  if  his  condition  was  aggravated  by  the  injuries  received  in 
the  wreck.  The  evidence  for  the  plaintiff  without  conflict  or  differ- 
ence of  opinion  attributed  the  death  to  a  gangrenous  condition  of  the 
tK)wels  caused  by  an  injury.  The  language  of  one  of  the  physicians  who 
performed  the  autopsy  was :  '^His  death  was  due  to  sepsis  superinduced 
^y  profound  shock  due  to  traumatism.  Sepsis  is  acute  blood  poisoning.'' 
Another  physician  testified  for  plaintiff:  "His  death  was  due  to  surgi- 
cal shock  and  acute  sepsis  as  a  result  of  this  injury  or  gangrenous  bowel/' 
It  thus  appears  that  there  is  scarcely  a  shade  of  difference  in  the  opin- 
ion of  the  two  physicians,  and  they  both  attribute  his  death  to  the  gan- 
grenous bowel  and  attribute  that  to  the  injury.  The  physicians  who 
testify  for  defendant  say  his  death  was  due  to  causes  independent  of 
the  accident.  We  do  not  think  the  jury  could  have  possibly  been  mis- 
led. The  second  objection  is  without  merit,  because  the  court  gave  a 
special  charge  covering  the  point  complained  of. 

De  do  not  deem  it  necessary  to  notice  the  remaining  assignments  of 
•error  in  detail.  We  regard  them  as  untenable.  The  verdict  of  the  jury 
finds  sufficient  support  in  the  evidence,  and  no  reversible  error  being 
jdisplosed  by  the  record  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Oalyeston,  Harrisburo  ft  San  Antonio  Railway  Company  v. 
Orthwein-Pitzhugh  Cotton  Company. 

Decided  January  23,  1902. 

Shipment  of  Cottoii---Compre8ii]is--Notice--Co8t»-->Kailroad  Commiuioii. 

The  notation,  "To  be  compressed  in  transit,"  inserted  in  a  bill  of  lading  of 
a  shipment  of  cotton  between  Texas  points,  as  required  by  the  rules  .  of  the 
Texas  Railroad  Gommismon,  does  not  evidence  a  contractual  imdertaking  on  the 
part  of  the  carrier,  but  is  merely  a  notice  of  the  shipper's  desire  to  have  the 
cotton  compressed  in  transit,  given  in  the  manner  prescribed  by  the  rules  of  the 
commission,  and  subject  to  all  the  conditions  imposed  by  such  rules,  one  of 
-which  exempts  the  railroad  from  the  duty  of  compressing  at  its  own  cost  unless 
there  is  a  compress  in  operation  at  the  point  of  snipment  or  at  an  intermediate 
point  directly  on  the  line.  Where  there  is  no  compress  on  the  route,  the  carrier 
IS  entitled  to  collect  the  prescribed  rate  for  the  transportation,  and  the  shipper 
is  not  entitled  to  deduct  therefrom  the  cost  of  compressing  the  cotton  at  desti- 
nation. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
E.  H.  Vasmer. 

Baker,  BoiU,  Baker  &  Lovett,  for  appellant. 

PLEASANTS,  Associate  Justice. — Appellant  received  from  the  ap- 
pellee at  Engle,  Fayette  County,  for  shipment  to  Houston,  Texas,  fif- 
teen bales  of  cotton.  The  cotton  was  shipped  under  two  bills  of  lading, 
one  covering  twelve  and  the  other  three  bales.  Each  of  these  bills  con- 
tained the  notation:  *^To  be  compressed  in  transit.*'  The  cotton  was 
promptly  shipped  to  Houston,  but  there  being  at  that  time  no  compress 
in  operation  between  Engle  and  Houston,  it  reached  its  destination  in 
an  uncompressed  condition.  When  the  cotton  reached  Houston  appellee 
refused  to  receive  it  unless  appellant  would  have  it  compressed  at  Hous- 
ton or  would  deduct  from  its  freight  charges  42  cents  per  100  pounds 
the  cost  of  such  compression,  which  at  the  rate  of  10  cents  per  100 
pounds  amounted  to  $7.60.  Appellant  refused  to  accede  to  this  demand 
and  the  cotton  remained  in  its  possession  for  several  weeks,  during 
which  time  demurrage  and  storage  charges  accrued  to  the  amount  of 
$20.75,  and  the  market  value  of  the  cotton  depreciated  in  the  amount 
of  $84.  Appellee  finally  received  the  cotton  and  under  protest  paid  all 
the  charges.  It  then  brought  suit  in  the  justice  court  to  recover  back 
the  demurrage  and  storage  charges  and  the  costs  of  compression,  and 
also  to  recover  the  amount  of  the  depreciation  in  the  value  of  the  cot- 
ton, the  aggregate  sum  claimed  being  $112.25. 

The  trial  in  the  justice  court  resulted  in  a  judgment  in  favor  of 
appellee  for  the  full  amount  claimed,  but  on  appeal  and  trial  de  novo 
in  the  county  court  appellee  only  recovered  the  costs  of  compression, 
4^7.50.  Prom  this  judgment  the  railroad  company  prosecutes  this  ap- 
peal. The  only  question  presented  for  our  decision  is  whether  the 
appellee  is  entitled  under  the  facts  in  the  case  to  recover  the  costs  of 
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having  the  cotton  compressed.  This  question  must  be  answered  in  the 
negative.  At  the  time  this  shipment  was  made  the  freight  rate  on  cotton 
from  Engle  to  Houston  as  fixed  by  the  Texas  Railroad  Ck)mmi8sion  was 
42  cents  per  100  pounds.  This  was  the  rate  paid  by  appellee.  While 
the  rules  of  the  Railroad  Commission  required  the  railroad,  if  there 
had  been  a  compress  at  the  place  of  shipment  or  at  a  station  directly 
intermediate  between  the  place  of  shipment  and  the  place  of  destina- 
tion, to  have  the  cotton  compressed  if  the  shipper  so  directed,  it  was  only 
under  these  conditions  that  it  became  the  duty  of  the  carrier  to  pay  the 
charges  for  compression.  The  rules  of  the  Railroad  Commission  are 
as  follows: 

"1.  A  shipper  desiring  his  cotton  to  be  delivered  at  destination  un- 
compressed, shall  give  to  the  railroad  company  notice  of  such  desire  by 
inserting  in  his  bills  of  lading  the  notation,  ^To  go  through  uncom- 
pressed,^* or  other  plain  words  of  similar  import,  and  it  shall  be  the 
duty  of  the  railroad  company  accepting  such  shipment  to  make  delivery 
at  destination  accordingly. 

"2.  A  shipper  desiring  his  cotton  delivered  at  destination  compressed 
shall,  when  no  compress  is  in  operation  at  shipping  point,  give  to  the 
railroad  company  notice  of  such  desire  by  inserting  in  his  bills  of  lad- 
ing the  notation,  "To  be  compressed  in  transit,"  and  it  shall  be  the  duty 
of  the  railroad  company  accepting  the  shipment  to  comply  with  such 
instructions,  if  there  is  an  accessible  compress  at  a  station  directly  in- 
termediate between  shipping  point  and  destination. 

"3.  Railroad  companies  shall  assume  the  cost  of  compressing  cot- 
ton, which  is  to  be  delivered  at  destination  compressed,  only  on  the 
following  conditions: 

"(1)  Cotton  shall  be  compressed  at  shipping  point,  when  an  acces- 
sible compress  is  in  operation  at  such  point. 

"(2)  When  no  compress  is  in  operation  at  shipping  point  the  cot- 
ton shall  be  compressed  at  a  station  directly  intermediate  between  ship- 
ping  point  and  destination,  and  distant  seventy  miles  or  more  from  such 
destination.  Compresses  being  in  operation  at  two  or  more  stations 
directly  intermediate  between  shipping  point  and  destination,  the  com- 
press nearest  to  shipping  point  shall  be  selected  to  compress  such  cotton. 

"(3)  The  amoimt  of  the  cost  of  compressing,  assumed  by  railroad 
companies,  shall  not  exceed  ten  (10)  cents  per  100  pounds,  out  of  rates, 
that  are  not  less  than  35  cents  per  100  pounds  between  stations  subject 
to  the  rates  prescribed  in  table  of  rates,  section  1  of  this  tariff,  nor  less 
than  35  cents  per  100  pounds  to  Houston  from  points  specified  in  ex- 
ceptions, section  2  of  this  tariff.  When  the  rates  between  such  stations 
are  less  than  35  cents  per  100  pounds,  the  railroad  companies  shall 
assume  only  so  much  of  the  cost  of  compressing  as  will  make  the  aggre- 
gate of  such  cost  and  the  current  freight  rate  not  to  exceed  35  cents  per 
100  pounds." 

The  uncontradicted  evidence  shows  that  at  the  time  this  shipment  was 
made  there  was  no  compress  in  operation  at  Engle  or  at  any  station  on. 
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appellant^s  road  betw^n  Engle  and  Houston,  and  we  think  ciear  that 
under  the  rules  above  quoted  appellant  was  not  required  to  have  the 
cotton  compressed.  It  was  further  shown  that  there  had  been  until  a  few 
days  prior  to  this  shipment  a  compress  in  operation  at  Schulenberg,  a 
station  on  appellant's  road  between  Engle  and  Houston,  and  that  at 
the  time  the  cotton  was  received  for  shipment  and  the  bills  of  lading 
given  therefor  neither  the  agent  of  appellee  who  delivered  the  cotton 
nor  the  agent  of  appellant  who  received  the  same  and  issued  the  bills  of 
lading  knew  that  said  compress  had  ceased  operation.  It  is  therefore 
evident  that  if  the  notation  in  the  bills  of  lading,  "To  be  compressed  in 
transit,"  could  be  regarded  as  evidencing  a  contract  on  the  part  of  the 
railroad  company  to  have  the  cotton  compressed,  such  contract  having 
been  executed  under  a  mutual  mistake  of  fact  would  not  be  binding. 
The  notation  in  the  bills  of  lading  can  not  be  considered  as  evidencing 
any  contractual  undertaking  on  the  part  of  appellant,  but  was  merely 
a  notice  of  the  desire  of  the  shipper  to  have  the  cotton  compressed  in 
transit,  given  in  the  manner  prescribed  by  the  rules  of  the  Bailroad 
Commission  and  necessarily  subject  to  all  of  the  conditions  imposed  by 
said  rules. 

In  fixing  the  freight  rate  for  the  transportation  of  cotton  by  railroads 
within  this  State  the  Railroad  Commission  has  not  seen  fit  to  make  any 
distinction  between  compressed  and  uncompressed  cotton,  but  recogniz- 
ing the  benefit  accruing  to  the  carrier  by  reason  of  the  lessened  cost  of 
transporting  compressed  cotton,  it  has  provided  that,  if  the  shipper  so 
requests,  the  railroad  company  shall  have  cotton  delivered  to  it  for 
shipment  compressed  and  shall  pay  the  charges  for  same  not  to  exceed 
a  certain  amount  out  of  the  prescribed  freight  rate,  whenever  there  is 
at  the  time  of  shipment  an  accessible  compress  in  operation  at  the 
place  of  shipment  or  at  any  station  on  the  railroad  directly  intermediate 
between  the  place  of  shipment  and  the  place  of  destination.  The  freight 
rate  is  fixed  at  what  the  commission  considers  a  fair  and  reasonable 
rate  for  transportation  of  uncompressed  cotton,  and  the  carrier  is  only 
required  to  expend  a  portion  of  this  rate  in  paying  compress  charges 
when  by  so  doing  it  derives  the  corresponding  benefit  resulting  from 
the  lessened  cost  of  transporting  compressed  cotton.  In  this  case  the 
appellant  was  compelled  through  no  fault  on  its  part  to  transport  ap- 
pellee's cotton  from  Engle  to  Houston  in  an  uncompressed  condition, 
and  we  think  it  clearly  entitled  to  receive  the  compensation  fixed  by 
law  for  such  services. 

The  judgment  of  the  court  below  will  be  reversed  and  judgment  here 
rendered  in  favor  of  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


Vol.  27  Civil--40. 
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L.  PusTER  &  Co.  V.  Anderson,  Evans  &  Ward- 

Decided  January  17,  1902. 

1.— Vendor  and  Vendee— Rescission — Superior  Title— Execution. 

Where  one  who  has  conveyed  land  by  deed  reserving  a  vendor's  lien  on  its 
face,  and  consequently  the  superior  legal  title,  transfers  the  purchase  money 
notes  taken  by  him  for  the  land  to  a  third  person,  and  afterwards,  as  additional 
security  for  the  notes,  conveys  the  legal  title  itself  to  such  third  person,  this 
will  not  operate  as  a  rescission  of  the  original  sale  and  conveyance,  and  since 
such  latter  deed  does  not  convey  an  interest  subject  to  execution,  a  sale  of  the 
land  under  execution  against  such  third  person,  made  to  one  having  notice, 
would  not  affect  the  title  of  parties  who  had  acquired  the  lien  notes  in  good 
faith. 

2.— Same— Notice  of  Lien— Presumption— Findings. 

Although  there  is  no  special  finding  of  the  fact  that  plaintiffs,  the  execu- 
tion purchaoers,  had  notice  that  defendants  held  lien  notes  on  the  land,  it  will 
be  presumed  in  favor  of  the  judgment  that  they  had  such  notice  where  they 
had  served  defendants  with  notice  of  their  execution  sale  of  the.  land  because 
their  attorney  had  heard  of  the  assertion  of  some  claim  by  defendants,  and  such 
attorney,  though  a  witness  in  the  case,  did  not  testify  that  he  had  no  notice  of 
defendants'  claims. 

Appeal  from  Leon.    Tried  below  before  Hon.  J.  M.  Smither. 

Dean  £  Dean,  for  appellants. 

Thomas  B.  Greenwood  and  William  Wilson,  for  appellees. 

6AREETT,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  the  appellants  against  the  appellees  for  the  recovery  of 
160  acres  of  land  of  the  D.  G.  Burleson  survey,  in  Leon  Couniy.  Ap- 
pellants claimed  the  land  through  an  execution  sale  against  H.  Levy, 
the  assignee  of  certain  vendors*  lien  notes  executed  by  Andy  Perkins  to 
JeflE  Haynes,  and  to  whom  Haynes  had  subsequently  conveyed  the  land. 
Appellees  claim  under  a  deed  from  Perkins  given  in  settlement  of  the 
notes  which  were  held  by  them  through  a  transfer  from  Levy.  The 
trial  below  was  without  a  jury,  and  from  the  conclusions  filed  by  the 
court  the  following  facts  appear :  On  November  22,  1887,  JeflE  Haynes, 
who  was  the  owner  of  the  land,  conveyed  it  to  Andy  Perkins  by  his 
deed  of  that  date,  which  was  never  recorded,  for  a  consideration  of 
$1600  evidenced  by  four  notes  for  $400  each,  three  of  which  were  due 
December  1,  1888,  December  1,  1889,  and  December  1,  1890,  respec- 
tively, executed  to  him  by  Perkins.  The  deed  retained  a  vendor's  lien 
on  the  land  to  secure  the  payment  of  the  notes.  On  the  date  of  their 
execution  Haynes  transferred  the  three  notes,  whose  due  dates  are  given, 
by  his  indorsement  in  blank  to  H.  Levy  in  consideration  of  a  credit  of 
$1000  on  his  account  with  levy  for  merchandise. 

Perkins  took  immediate  possession  of  the  land  and  held  possession 
under  his  purchase  from  Haynes  until  April  10,  1899,  when  he  con- 
veyed it  to  the  appellees  in  cancellation  of  the  purchase  money  notes 
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and  has  since  held  it  as  their  tenant.  On  February  11,  1893,  Jeff 
Haynes  executed  a  deed  for  the  land  to  H.  Levy  for  a  recited  considera- 
tion of dollars.    At  the  time  of  this  conveyance,  which  was  never 

acknowledged  for  record,  $100  had  been  paid  on  the  fourth  note  which 
had  been  retained  by  Haynes  and  Levy  subsequently,  and  after  January, 
1896,  made  collections  on  the  notes  held  by  him.  On  March  12,  1895, 
Levy  borrowed  from  L.  A.  Beddingfield  the  sum  of  $1890  and  gave  him 
his  note  for  that  amount,  and  transferred  and  delivered  to  him  as  col- 
lateral security  therefor  along  with  others  the  three  Perkins  notes  held 
by  him.  This  note  was  renewed  by  Levy  March  12,  1896,  and  the  col- 
lateral notes  remained  with  Beddingfield.  Mrs.  E.  Goodman  took  up 
the  Levy  note  March  12,  1897,  by  executing  her  note  to  Beddingfield  for 
the  amount  thereof  and  left  with  him  as  collateral  security  the  Perkins 
notes  already  in  his  hands.  She  renewed  this  note  with  the  collaterals 
March  12,  1898.  On  January  10,  1899,  Anderson,  Evans  &  Ward,  the 
appellees,  purchased  from  E.  Goodman  certain  real  estate,  merchandise, 
and  other  property  which  had  formerly  belonged  to  H.  Levy,  and  in  the 
transaction  agreed  to  pay  her  note  to  Beddingfield  for  $1890  and  in- 
terest, in  consideration  among  other  things  of  the  transfer  and  delivery 
to  them  of  the  three  Perkins  notes  held  by  Beddingfield  as  collateral 
security  for  the  debt.  Appellants  paid  the  note  March  30,  1899,  and 
Beddingfield  made  them  a  written  transfer  of  the  Perkins  and  other 
notes.    None  of  the  transfers  of  these  notes  were  ever  recorded. 

On  the  23d  day  of  January,  1896,  H.  Levy  entered  into  a  written 
contract  with  Andy  Perkins,  Kinch  Perkins,  and  John  Perkins,  reciting 
the  sale  of  the  land  sued  for  by  H.  Levy  to  Andy,  Kinch,  John,  and 
Walter  Perkins  on  January  1,  1896,  for  $1200  and  interest,  and  that 
the  landlord's  lien  was  retained  to  secure  the  pa3rment  of  the  purchase 
money,  and  that  if  same  was  not  paid  as  it  matured  then  a  rental  was 
to  be  paid  of  six  bales  of  cotton  per  annum,  and  if  the  parties  paid  more 
than  rents,  etc.,  then  the  payments  were  to  go  on  the  premises,  and 
failure  to  comply  with  the  contract  was  to  render  it  void,  and  the  prem- 
ises were  to  revert  to  Levy.  It  was  undisputed  that  no  sale  was  really 
made  on  January  23,  1896,  and  that  the  purpose  of  this  contract  was  to 
secure  the  payment  of  Perkins'  purchase  money  notes  to  Haynes  trans- 
ferred to  Levy. 

Neither  Beddingfield  nor  the  appellees  ever  had  any  knowledge  of 
the  above  mentioned  contract  or  of  any  attempt  to  rescind  the  sale  or 
concel  the  notes  prior  to  their  delivery  to  the  appellants.  On  April  10, 
1899,  in  consideration  of  the  cancellation  and  delivery  to  him  of  his 
notes  given  therefor,  Jeff  Haynes  having  transferred  the  fourth  note  to 
them  without  consideration,  the  land  being  worth  less  than  the  other 
three  notes,  Andy  Perkins  conveyed  the  land  to  the  appellees  and  there- 
after held  the  same  as  their  tenant. 

L.  Puster  &  Co.  recovered  a  judgment  against  H.  Levy  in  the  Dis- 
trict Court  of  Leon  County  on  November  11,  1898,  for  the  sum  of 
$677.91,  and  on  January  13,  1899,  caused  an  abstract  of  it  to  be  re- 
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corded  and  indexed  in  the  office  of  the  county  clerk  of  Leon  County. 
An  execution  was  issued  on  this  judgment  and  levied  upon  the  land  in 
controversy,  and  it  was  regularly  sold  at  sheriff^s  sale  May  2,  1899,  and 
bought  by  L.  Puster  &  Co.,  the  plaintiffs  in  execution,  and  a  deed  was 
executed  to  them  therefor  by  the  sheriff  conveying  all  the  title  held  by 
H.  Levy  on  January  13,  1899,  their  bid  being  credited  on  the  judgment 
after  payment  of  costs.  The  trial  judge  found  as  a  fact  that  Perkins 
had  told  the  attorney  for  appellants  that  he  held  the  land  as  the  tenant 
of  H.  Levy  and  had  been  so  holding  it  for  fourteen  years  prior  to  the 
record  of  the  abstract  of  the  judgment  of  L.  Puster  &  Co.  v.  H.  Levy. 
There  is  no  testimony  in  the  statement  of  facts  to  support  the  conclu- 
sion, but  there  was  no  objection  made  to  it  by  the  appellees  in  the 
court  below,  nor  is  there  any  cross-assignment  of  error  against  it  in 
this  court. 

The  conveyance  of  the  land  by  Jeff  Haynes  to  H.  Levy  was  not  a  re- 
scission of  the  sale  made  by  him  to  Andy  Perkins,  but  was  a  transfer 
of  the  superior  title  held  by  him  for  the  enforcement  of  the  contract. 
One  note  had  been  reserved  by  Haynes  upon  which  he  collected  the  sum 
of  $100,  and  the  other  three  were  retained  by  Levy  and  collections  made 
thereon;  and  they  were  afterwards  transferred  by  him  to  Beddingfield 
as  collateral  security  for  his  debt  and  note  for  $1890,  and  remained 
with  him  as  such  security  until  they  were  sold  to  the  appellees.  It  ap- 
pears that  the  intention  of  the  parties  was  not  to  rescind  the  sale  but 
to  preserve  the  security,  and  the  court  below  is  sustained  by  the  evidence 
in  the  conclusion  that  Levy  had  no  interest  in  the  land  subject  to  execu- 
tion. Brotherton  v.  Anderson  (decided  this  day  by  this  court,  ante, 
p.  687).  The  contract  entered  into  on  January  23,  1896,  between  H. 
Levy  and  Andy  Perkins  and  his  sons,  as  interpreted  by  the  other  evi- 
dence in  the  case  in  explanation  thereof,  appears  to  have  been  intended 
as  additional  security  for  the  payment  of  the  purchase  money  of  the 
land,  and  is  not  conclusive  evidence  that  the  sale  had  been  rescinded. 
When  it  was  entered  into  Levy  had  already  transferred  the  notes  to  Bed- 
dingfield, and  it  could  not  affect  the  title  of  the  appellees  to  the  notes 
acquired  by  them  in  good  faith.  Appellants  objected  to  the  testimony 
of  Waltman  introduced  by  the  appellees  to  the  effect  that  it  was  agreed 
by  the  parties  when  the  contract  was  entered  into  that  whenever  six- 
teen bales  of  cotton  were  paid  in  on  one  of  the  notes  executed  by  Per- 
kins to  Haynes  it  should  be  surrendered  and  canceled,  on  the  ground 
that  the  written  contract  could  not  be  varied  by  parol  evidence.  If  this 
evidence  should  be  rejected  the  judgment  of  the  court  should  not  be 
reversed,  because  there  was  sufficient  evidence  admitted  without  objec- 
tion to  show  the  nature  of  the  contract ;  and  even  if  there  were  not  suf- 
ficient evidence  to  show  that  the  contract  was  for  additional  security 
only  as  above  stated,  the  appellees  could  not  be  affected  by  it  Levy 
having  no  title  in  the  land  subject  to  execution  even  if  it  should  be  con- 
ceded that  the  lien  of  the  appellants  could  be  fixed  upon  the  land  by 
reason  of  the  legal  title  being  vested  in  Levy  by  the  unrecorded  deed 
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from  Haynes  to  him,  it  not  appearing  that  the  appellants  when  they 
recorded  the  abstract  of  their  judgment  had  no  notice  of  the  lien  of  the 
notes  it  will  be  presumed  in  support  of  the  judgment  that  they  had  such 
notice,  although  no  special  finding  of  the  fact  was  made.  Perkins  was  in 
possession  of  the  land ;  and  appellants  caused  appellees  to  be  served  with 
a  notice  of  the  sale  because  their  attorney  had  heard  of  the  assertion  of 
some  claim  by  them,  and  although  a  witness  in  the  case  the  attorney  did 
not  testify  that  he  had  no  notice  of  the  claim  before  the  abstract  of  the 
judgment  was  recorded,  though  it  appears  from  the  finding  of  the  court 
that  Perkins  told  that  he  was  a  tenant  of  Levy.  These  facts  support  the 
implied  conclusion  of  the  court  that  appellants  had  notice  of  the  claim 
of  appellees  when  they  recorded  the  abstract  of  their  judgment,  and 
having  notice  that  Levy's  title  was  not  such  as  was  subject  to  execution, 
the  record  of  the  abstract  of  their  judgment  did  not  fix  a  lien  on  the 
land.    The  judgment  of  the  court  below  will  be  a£Qrmed. 

Affirmed. 
Writ  of  error  refused. 


Mbs.  S.  E.  Qibbs  et  al.  v.  J.  G.  Ashpord  bt  al. 

Decided  January  28,  1902. 

1. — Streetft— Dedication — ^Acceptance. 

See  evidence  held  to  show  the  dedication  of  a  street  to  public  use  and  an 
acceptance  thereof  by  virtue  of  the  city  council's  action  in  adopting  as  official 
a  map  showing  such  street. 

S.— Same— Mandamus— Parties. 

In  an  action  by  abutting  property  owners  to  have  obstacles  removed  from 
a  street  and  to  compel  the  city  council  by  mandamus  to  open  it,  other  persona 
w&o  are  occupying  the  street  under  contract  with  the  council  are  necessary 
parties. 

Error  from  Walker.    Tried  below  before  Hon.  J.  M.  Smither. 

Hume  d  Hume  and  Ball,  Dean  £  Humphrey,  for  plaintiffs  in  error. 

Hutcheson,  Campbell  &  Hutcheson,  for  defendants  in  error. 

PLEASANTS,  Associate  Justice. — Plaintiffs  in  error  brought  suit 
in  the  District  Court  of  Walker  County  for  themselves  and  for  the  bene- 
fit of  the  public  for  mandamus  to  compel  the  defendants  in  error,  the 
mayor  and  board  of  aldermen  of  the  city  of  Huntsville,  in  said  county, 
to  open  an  alleged  street  in  said  city  known  as  Tyler  street,  and  to  re- 
move the  obstruction  from  a  portion  of  said  street  described  in  the  peti- 
tion. The  allegations  of  the  petition,  except  in  the  matters  hereinafter 
discussed,  are  sufficient  to  entitle  plaintiffs  to  the  relief  prayer  for,  and 
it  is  unnecessary  to  set  them  out  at  length. 

The  defendants'  answer  contained  general  and  special  exceptions  to 
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the  petition,  and  denied  knowledge  of  the  dedication,  by  anyone  having 
authority,  of  the  locus  in  quo  as  a  street  or  its  acceptance  as  such  by 
the  municipal  authority  of  Huntsville;  affirmed  that  said  property  had 
been  held  and  used  by  the  city  for  twenty-five  years  as  ordinary  property, 
not  as  a  street;  that  same  was  unfit  for  use  as  a  street  and  could  only 
be  made  suitable  for  such  use  by  a  large  expenditure  of  money,  and  that 
in  their  official  judgment  it  was  not  necessary  to  open  said  street.  Said 
answer  further  avers  in  substance  that  if  said  property  described  in 
plaintiffs^  petition  was  ever  a  street  of  said  city  the  city  council  had  in 
the  exercise  of  their  discretion  changed  and  altered  the  location  of  same 
twenty-five  years  ago,  and  that  said  street  was  now  located  at  a  different 
place  from  that  described  in  the  petition. 

On  the  trial  in  the  court  below  all  exceptions  were  overruled,  and  upon 
a  hearing  of  the  case  on  the  merits  judgment  was  rendered  for  the 
defendants  and  plaintiffs'  suit  dismissed. 

The  city  of  Huntsville  is  incorporated  under  the  general  municipal 
incorporation  law  of  this  State  and  the  defendants  were  the  duly  elected 
and  qualified  mayor  and  board  of  aldermen,  and  as  such  constituted  the 
city  council  of  said  city.  Huntsville  was  laid  off  in  blocks  and  lots  and 
streets  more  than  fifty  years  ago,  but  no  map  of  said  city  has  ever  been 
recorded  in  the  deed  records  of  Walker  County.  An  old  map  introduced 
in  evidence  by  plaintiffs  and  shown  to  be  more  than  fifty  years  old  shows 
Tyler  street  to  be  located  as  claimed  by  plaintiffs.  This  may  has  been 
referred  to  in  deeds  conveying  property  in  said  city  for  more  than  half 
a  century,  and  a  copy  of  this  map  was  adopted  by  the  city  council  in 
1895  as  the  official  map  of  said  city  and  filed  with  the  county  clerk, 
but  not  being  properly  authenticated  was  never  recorded. 

Tyler  street  as  shown  upon  this  map  extends  east  and  west  through 
said  city  and  crosses  Main,  Burton,  and  Travis  streets,  which  run  north 
and  south.  West  of  Main  street  and  to  the  city  limits  Tyler  street  has 
been  used  as  a  public  street  for  many  years  and  has  been  kept  in  repair 
by  the  city  council.  East  of  Main  street  Tyler  street  has  never  been 
worked  or  repaired  by  the  city  authorities  and  has  never  been  used  to 
any  considerable  extent  as  a  highway  either  for  vehicles  or  persons  on 
foot,  and  between  Burton  and  Travis  streets  the  State  of  Texas  has 
inclosed  said  street  as  a  part  of  the  penitentiary  grounds,  and  it  is  ad- 
mitted had  acquired  title  to  same  prior  to  the  institution  of  this  suit. 
The  depot  of  the  International  &  Great  Northern  Railroad  Company  is 
situated  about  the  center  of  the  block  south  of  Tyler  street  and  between 
Main  and  Burton  streets,  and  there  is  a  street  or  roadway  leaving  Tyler 
street  at  its  intersection  with  Main  and  running  diagonally  across  the 
railroad  block  past  the  depot  and  terminating  in  Burton  street.  This 
roadway  has  been  used  by  the  public  as  a  street  for  a  number  of  years, 
and  has  been  recognized  as  such  by  the  city  authorities  and  been 
kept  in  repair  by  the  city.  No  order  of  the  city  council  altering  or 
changing  Tyler  street  is  shown  to  have  been  made.  The  appellants  own 
property  fronting  on  the  north  side  of  Tyler  street  between  the  peniten- 
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tiary  inclosure  and  Main  street.  The  deeds  to  this  property  call  for 
Tyler  street. 

Several  parties  are  in  possession  of  portions  of  Tyler  street  between 
the  penitentiary  inelosiire  and  Main  street,  and  have  placed  obstructions 
thereon  consisting  of  fences,  stables,  a  cotton  platform,  and  a  lumber 
yard.  These  obstructions  prevent  the  use  of  the  street  as  a  public 
thoroughfare  and  cut  off  appellant's  means  of  egress  and  ingress  to  their 
property.  Some  of  these  obstructions  have  been  in  the  street  since  1880. 
In  1887  the  mayor  of  the  city  required  the  parties  then  in  possession 
to  attorn  to  the  city  and  pay  a  nominal  rent  for  the  use  of  the  street. 
This  custom  has  been  continued  by  the  city  authorities,  and  the  parties 
now  in  possession  pay  rent  to  the  city.  At  its  intersection  with  Burton 
street  Tyler  street  is  crossed  by  a  large  gully  and  there  are  arms  of  this 
gully  extending  into  Tyler  west  of  Burton,  and  it  would  cost  a  consider- 
able sum  to  place  this  portion  of  the  street  in  good  condition  for  use 
by  vehicles.  Prior  to  the  bringing  of  this  suit  appellants  made  appli- 
cation to  the  city  council  to  open  Tyler  street  from  Main  to  Travis  and 
have  all  obstructions  removed  therefrom.  This  application  was  refused 
by  the  council  on  the  ground  that  in  its  judgment  it  would  be  imprac- 
ticable, imnecessary  and  a  useless  expense  to  open  said  street.  The 
amended  petition  on  which  the  case  was  tried  only  asked  for  mandamus 
to  compel  the  opening  of  the  street  between  Main  and  the  penitentiary 
inclosure  and  the  removal  of  the  obstructions  from  that  portion  of  said 
street.  This  petition  alleges  that  various  private  parties  are  in  posses- 
sion of  the  portion  of  the  street  sought  to  be  opened  and  own  the  fences, 
buildings,  and  structures  which  are  asked  to  be  removed,  but  said 
petition  does  not  make  the  persons  so  alleged  to  be  in  possession  of 
said  street  parties  of  this  suit. 

Without  considering  the  various  assignments  of  error  in  detail  we 
are  of  the  opinion  that  the  conclusion  of  the  trial  court  that  Tyler 
street  had  never  been  dedicated  as  such  by  the  original  owner  of  the 
land  and  had  never  been  accepted  by  the  city  in  such  manner  as  to  fix 
its  status  as  a  public  street  of  the  city  of  Huntsville,  finds  no  support 
in  the  evidence  and  can  not  be  sustained. 

It  is  true  no  formal  dedication  or  acceptance  is  shown  by  the  evidence, 
but  the  evidence  does  show  that  ever  since  the  city  was  first  laid  out 
Tyler  street  has  been  known  and  recognized  by  the  public  and  by  the 
city  authorities  as  one  of  the  public  streets  of  the  city.  As  far  back 
as  1848  we  find  the  original  grantee  of  the  land  on  which  the  city  of 
Huntsville  is  situated  recognizing  Tyler  street  as  claimed  by  the  appel- 
lants by  calling  for  same  in  conveyances  made  by  him.  The  city  author- 
ities in  asserting  the  right  to  demand  rent  for  the  use  of  the  property 
made  uq  claim  to  any  right  in  same  except  by  virtue  of  its  status  as 
a  public  street  of  the  city,  and  the  minutes  of  the  council  show  that  it 
has  always  been  dealt  with  as  such,  and  the  adoption  by  the  council 
of  the  map  showing  Tyler  street  as  claimed  by  the  appellants,  as  the 
oflBcial  map  of  the  city,  was  an  affirmative  recognition  by  the  city  of  the 
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status  of  the  street  as  claimed  by  the  appellants.  Our  conclusion  is 
that  the  evidence  establishes  beyond  question  that  Tyler  street  as  claimed 
hy  appellants  is  a  public  street  of  the  city  of  Huntsville. 

We  are  further  of  the  opinion  that  the  evidence  fails  to  show  that 
the  city  council  ever  exercised  or  attempted  to  exercise  its  right  to 
■change  or  alter  said  street. 

Such  being  our  conclusion  of  fact,  it  follows  that  the  city  council  had 
no  authority  to  lease  said  property  or  to  consent  to  its  use  for  any  other 
purpose  than  that  of  a  public  highway,  and  mandamus  would  lie  to  compel 
the  council  to  perform  its  plain  statutory  duty  and  remove  obstructions 
placed  or  maintained  in  the  street  by  it  or  under  its  authority,  if  the 
petition  had  made  the  parties  in  possession  of  the  street  and  claiming 
rights  therein  parties  to  the  suit.  It  seems  to  be  well  settled  that  a 
petition  for  mandamus  is  insuiSicient  if  it  fails  to  make  all  persons 
asserting  any  claim  in  the  subject  matter  of  the  suit  parties  to  the  suit, 
and  this  is  true  even  though  the  petition  alleges  that  the  adverse  claim 
is  void.  In  the  case  of  Tabor  v.  Commissioners,  29  Texas,  546,  the  Su- 
preme Court  say :  '^f  there  were  no  other  objection  to  the  application 
for  the  writ  of  mandamus  in  this  case,  the  fact  that  there  are  other 
claimants  to  the  land  who  are  not  parties  to  the  proceedings  would 
furnish  ground  for  refusing  it.  The  averment  that  their  claims  are 
void  will  not  relieve  the  matter  of  the  difiSculty,  for  this  court  will  not 
undertake  to  adjudicate  their  claims,  whether  void  or  not,  when  the 
claimants  are  not  parties  to  the  suit.^^ 

It  is  true  the  petition  in  this  case  alleges  that  the  parties  in  posses- 
sion of  the  street  only  claim  rights  therein  under  a  void  contract  with 
the  city  council,  and  the  evidence  in  the  case  seems  to  sustain  this 
allegation,  but  as  said  Judge  Smith  in  the  quotation  above  made,  we 
can  not  adjudicate  the  claim  of  persons  who  are  not  parties  to  the  suit. 
The  petition  shows  that  several  private  parties  are  in  possession  of  the 
property  and  asserting  a  claim  thereto,  and  upon  purely  ex  parte 
allegations  and  testimony  as  to  what  the  claim  of  such  parties  is  we 
can  not  adjudicate  their  claim  nor  order  the  city  council  to  disturb 
their  possession  without  giving  them  their  day  in  court  Commissioner 
V.  Smith,  6  Texas,  471 ;  Chappel  v.  Began,  62  S.  W.  Rep.,  539. 

Appellee  by  cross-assignment  of  error  complains  of  the  action  of  the 
trial  court  in  not  sustaining  a  general  demurrer  to  the  petition  on  the 
ground  that  all  the  parties  interested  in  the  subject  matter  were  not 
parties  to  the  suit.  This  assignment  we  think  should  be  sustained,  and 
while  we  do  not  concur  in  the  conclusions  of  law  and  fact  found  by 
the  trial  court  a  correct  result  was  reached  in  ordering  the  cause  dis- 
missed, and  the  judgment  be  afiBrmed. 

Affirmed. 

Writ  of  error  refused. 


1902.^  TiNSLEY  V.    CORBETT.  633 

G.  W.  TiNSLEY  V.  W.  C.  COBBETT. 
Decided  January  24,  1902. 

1.— Trespass  to  Try  Title— Proof  of  Ezecntioii  Sale  and  Judgment. 

Where  in  trespass  to  try  title  the  plaintiff  claims  under  an  execution  sale 
t)n  an  unsatisfied  judgment  on  which  previous  executions  had  issued,  with  sales 
thereunder,  and  the  indorsements  on  the  last  execution  showed  the  result  of  the 
previous  process,  leaving  a  balance  due,  it  was  not  necessary,  in  order  to  render 
the  judgment  admissible  in  evidence,  that  plaintiff  should  also  introduce  the 
orders  of  sale  and  each  previous  execution. 

8.-— Judgment-— Satisfaction— Right  of  Defendant  to  Purchase. 

Where  a  judgment  foreclosing  a  lien  on  land  awarded  to  one  of  the  defend- 
ants, an  indorser,  execution  over  against  the  others  in  case  he  paid  the  judg- 
ment, such  defendant  had  the  same  right  as  a  stranger  to  purchase  the  land  at 
the  foreclosure  sale,  and,  after  such  purchase,  the  right  to  satisfv  the  judgment 
•creditor  by  paying  balance  due  and  taking  a  transfer  of  the  judgment  to  him- 
self, and  his  subsequent  transfer  of  it,  by  sale  without  recourse,  did  not  have 
the  effect  to  discharge  the  judgment  and  the  other  defendants  therein. 

•S.— Deed  in  Fraud  of  Creditors. 

Evidence  held  suificient  to  show  that  a  deed  by  an  insolvent,  not  recorded 
for  a  year  after  its  date  and  reciting  a  consideration  not  in  accord  with  the 
value  of  the  land  or  the  debt  satisfied  by  it,  was  fraudulent  as  to  creditors. 

4.— New  Trial— Nonresidents— Suit  by  Publication. 

The  application  for  new  trial  in  a  cause  where  judgment  by  default  has 
been  rendered  against  a  nonresident  by  publication  must  set  forth  facts  which, 
if  true,  would  require  the  rendition  of  a  different  judgment,  and  such  facts  may 
be  controverted  at  the  hearing  of  the  motion  and  evidence  adduced  as  to  their 
truth. 

Appeal  from  San  Jacinto.  Tried  below  before  Hon.  L.  B.  High- 
iower. 

J.  B.  Scarborough,  for  appellant. 

D.  F.  Rowe,  T.  C.  Rowe,  and  Robinson  &  Ransbro,  for  appellee. 

GILL,  Associate  Justice. — ^This  was  a  suit  in  trespass  to  try  title 
l)rought  by  W.  C.  Corbett,  the  appellee,  against  G.  W.  and  Thomas  Tins- 
ley.  Personal  service  was  had  upon  the  latter  and  he  answered,  but  did  not 
appear  either  in  person  or  by  attorney  at  the  trial.  G.  W.  Tinsley  was 
a  nonresident  of  the  State,  and  was  served  by  publication.  He  did  not 
appear  either  in  person  or  by  attorney  of  his  own  selection.  The  trial 
<»urt  appointed  an  attorney  to  represent  him,  and  a  trial  was  had  re- 
sulting in  a  judgment  in  favor  of  Corbett  for  the  land  sued  for  as  against 
both  defendants.  After  the  expiration  of  the  term  at  which  the  judg- 
ment was  rendered,  G.  W.  Tinsley  filed  a  motion  for  a  new  trial  under 
Article  1376  of  the  Bevised  Statutes  allowing  a  nonresident  defendant 
served  by  publication  to  file  such  a  motion  within  two  years  from  the 
date  of  the  judgment.  On  a  hearing  of  this  motion  the  court  reviwed 
"the  whole  case,  and  thereupon  overruled  the  motion  and  reiterated  the 
former  judgment  awarding  the  land  to  Corbett.  Prom  this  judgment 
6.  W.  Tinsley  has  appealed. 
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Briefly  stated  the  facts  are  as  follows:  Corbett,  claiming  to  be  the 
owner  bt  an  unsatisfied  judgment  in  favor  of  the  Houston  Land  and 
Trust  Company  against  Charles  S.  Reichman,  Charles  Tinsley,  and 
Thomas  Tinsley,  had  execution  issued  thereon  and  levied  on  the  land  in 
controversy  as  the  property  of  Thomas  Tinsley,  one  of  the  defendants 
in  the  judgment.  The  land,  which  was  a  tract  of  1476  acres  situated 
in  San  Jacinto  County,  was  bought  in  by  Corbett  at  sheriff^s  sale  and 
the  sheriff  duly  executed  to  him  a  deed  therefor,  the  bid  being  credited 
on  the  execution.  This,  with  the  deeds  connecting  it  with  the  sove- 
reignty of  the  soil,  constituted  Corbett's  title  to  the  land  in  suit.  G.  W. 
Tinsley  relied  on  a  deed  from  Thomas  Tinsley  to  him  purporting  to 
convey  this  and  other  land  to  him  for  a  recited  consideration  of  $2000. 

Corbett,  on  the  trial  of  the  motion,  attacked  the  deed  from  Thomas  to 
Q.  W.  Tinsley  on  the  ground  that  it  was  fraudulent  and  without  con- 
sideration and  that  Thomas  Tinsley  was  insolvent  when  it  was  executed. 
This  deed  was  of  date  prior  to  the  levy  of  the  Corbett  execution,  but 
subsequent  to  the  date  of  the  judgment  on  which  the  execution  issued. 
Corbett's  title  was  assailed  on  the  ground  that  the  judgment  upon  which 
the  execution  issued  was  satisfied  and  discharged  by  sale  of  lands  upon 
which  liens  were  foreclosed  therein,  and  that  Corbett  and  Reichman, 
one  of  the  defendants  in  the  judgment,  had  conspired  together  to  sac- 
rifice said  land  and  keep  the  judgment  alive  for  the  purpose  of  destroy- 
ing Thomas  Tinsley  financially.  The  sale  under  this  judgment  of  the 
land,  upon  which  the  lien  was  foreclosed  for  its  satisfaction,  was  not 
directly  attacked  on  the  ground  either  of  irregularity  in  the  process 
or  for  inadequacy  of  price.  It  was  shown,  however,  that  this  land  was 
in  value  about  equal  to  the  judgment.  The  following  is  a  brief  history 
of  this  judgment: 

C.  S.  Reichman  sold  to  Charles  Tinsley  an  undivided  half  interest 
in  certain  lands  situated  in  Harris  County,  Texas,  taking  vendor's  lien 
notes  in  payment  therefor.  Charles  Tinsley  sold  this  land  to  Thomas 
Tinsley,  the  latter  assuming  the  payment  of  the  outstanding  vendor's 
lien  notes  held  by  C.  S.  Reichman.  Reichman  sold  and  teansferred 
these  notes  to  the  Houston  Land  and  Trust  Company  and  guaranteed 
their  pa3rment.  A  partition  was  made  between  Reichman  and  Thomas 
Tinsley  whereby  a  part  of  the  land  was  set  apart  in  severalty  to  him, 
the  remainder  to  Reichman,  and  they  agreed  that  the  notes  should 
bind  only  the  part  so  set  aside  to  Tinsley,  but  this  agreement  was  not 
in  such  form  as  to  bind  the  trust  company  holding  the  notes.  Upon 
default  as  to  these  notes  the  trust  company  brought  suit  against  Reich- 
man and  Charles  and  Thomas  Tinsley  and  procured  a  judgment  against 
them  and  a  foreclosure  of  the  lien  upon  the  land.  By  the  terms  of 
this  judgment  the  land  was  ordered  sold,  the  tracts  set  apart  to  Thos. 
Tinsley  to  be  first  offered  for  sale,  and  if  the  bid  therefor  was  not 
sufficient  to  satisfy  the  judgment,  then  to  call  off  the  sale  and  sell  the 
undivided  interest  unaffected  by  the  partition.  A  personal  judgment ' 
was  rendered  against  each  of  the  defendants,  but  Reichman  was  held 
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secondarily  liable  as  guarantor- with  execution  over  against  his  codefend-^ 
ants  in  case  he  had  to  pay  the  judgment. 

Order  of  sale  was  issued  as  prescribed  by  the  judgment  and  levied 
on  the  lots  set  aside  to  Thomas  Tinsley,  but  at  the  request  of  the 
trust  company  the  sale  was  not  made.  The  land  was  subsequently  sold 
under  order  of  sale  and  appears  to  have  been  bought  in  by  Reichman,. 
the  bid  being  credited  on  the  judgment  and  the  credit  thus  made 
amotinting  to  $48.  That  Beichman  purchased  the  land  as  just  stated 
appears  by  inference  only^  as  the  facts  upon  this  point  are  by  no  means 
clear.  Seichman  then  went  to  the  trust  company  and  arranged  to 
buy  the  judgment  and  have  it  transferred  to  him.  He  then  arranged  to 
sell  to  Corbett  the  land  thus  bought  and  the  unsatisfied  judgment  for 
enough  money  to  pay  the  trust  company.  This  arrangement  was  con- 
sumatedy  the  money  paid  by  Corbett  going  directly  to  the  trust  com- 
pany^ the  latter  transferring  the  judgment  to  Beichman  and  Heichman 
transferring  it  to  Corbett.  Eeichman  stipulated  with  Corbett  that  he 
should  be  released  from  further  liability  on  the  judgment.  It  was  for 
the  satisfaction  of  the  balance  due  on  this  judgment  that  Corbett  had 
execution  issued  and  levied  on  the  land  in  controversy. 

Appellant  objected  to  the  introduction  of  this  judgment  in  evidence,. 
(1)  because  it  was  not  shown  that  the  land  therein  ordered  sold  was 
ever  sold  in  accordance  with  the  terms  of  the  judgment;  (2)  because 
when  Beichman  paid  its  value  to  the  trust  company  the  judgment  was 
thereby  discharged  and  satisfied;  (3)  because  the  stipulation  in  the 
transfer  to  Corbett  by  which  Beichman  procured  his  release  from  further 
liability  thereon  had  the  effect  of  releasing  his  codefendants. 

The  execution  issued  in  behalf  of  Corbett  purported  to  be  the  eighth 
execution  issued  on  said  judgment.  By  official  indorsements  thereon 
it  appeared  that  an  order  of  sale  had  issued  and  the  proceeds  of  the 
sale  thereunder  were  duly  credited.  It  showed  other  credits  aggregating 
$570.16,  leaving  a  balance  due  on  the  judgment  of  $2022.19.  We  do  not 
think  it  was  necessary  in  order  to  render  the  judgment  admissible  to 
also  introduce  the  order  of  sale  and  each  previous  execution.  The  in- 
dorsements on  the  last  execution  disclosing  the  result  of  proceedings 
under  former  process  were  required  by  law,  were  official  in  character, 
and  if  untrue  it  devolved  on  the  appellant  to  show  their  falsity.  We 
are  of  opinion  the  objection  in  so  far  as  it  was  based  upon  this  ground 
was  not  well  taken. 

The  second  ground  of  objection  is  alike  untenable.  Eeichman  was 
adjudged  liable  as  an  indorsee.  By  the  terms  of  the  judgment  he  was 
entitled  to  execution  against  his  codefendants  in  case  he  paid  the  judg- 
ment. He  had  the  right  to  purchase  at  foreclosure  sale,  and  the  law 
did  not  require  that  he  assume  any  greater  burden  as  a  bidder  thereat 
than  a  stranger  to  the  judgment  wishing  to  bid  on  the  land.  If  for  want 
of  higher  bids  he  bought  at  a  bargain,  he  was  entitled  to  such  profit  as 
he  could  make  out  of  the  transaction.  The  right  on  his  part  to  pay  to 
the  trust  company  the  balance  due  on  the  judgment  and  take  a  transfer 
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thereof  was  absolute.  In  the  absence  of  a  transfer  such  a  payment  would 
not  have  extinguished  the  judgment,  for  by  its  very  terms  its  life  was 
preserved  for  the  benefit  of  Beichman.  These  propositions  are  too  plain 
and  well  settled  to  require  citation  of  authority  in  their  support  That 
Heichman  thereafter  had  the  right  to  sell  the  land  which  he  had  pur- 
chased at  foreclosure  sale  and  the  judgment  also  for  enough  to  reim- 
burse him  for  the  purchase  price  and  his  outlay  in  settling  with  the 
trust  company  is  too  plain  for  dispute,  and  being  the  absolute  owner  of 
the  judgment  at  that  time  his  right  to  sell  the  judgment  to  Corbett 
without  recourse  on  himself  was  equally  clear. 

It  is  further  contended  by  appellant  that  the  land  sold  under  the 
•order  of  sale  was  a  trust  fund  sacred  to  the  payment  of  the  judgment 
and  Beichman  having  himself  become  the  purchaser  was  bound  to  use 
it  for  the  satisfaction  of  the  judgment  and  since  it  ultimately  served  this 
purpose  the  judgment  was  discharged,  it  being  shown  that  Corbett  had 
knowledge  of  the  facts.  Appellant  in  urging  this  proposition  loses  sight 
of  the  fact  that  the  trust  company  judgment  against  Thomas  and  Charles 
Tinsley  and  Beichman  was  not  a  joint  judgment.  Beichman  owed 
nothing  to  his  codefendants.  By  the  very  nature  of  the  judgment  he 
was  their  adversary.  What  right  had  Thomas  Tinsley  (who  had  ac- 
-quired  the  land  and  assumed  the  payment  of  the  notes  and  who  was 
primarily  liable  for  their  payment)  to  expect  that  Beichman  would 
trouble  himself  or  jeopardize  his  own  interest  to  protect  him,  Thomas 
Tinsley?  The  latter  had  defaulted  to  Beichman  as  well  as  to  the  trust 
company,  and  by  his  failure  to  pa  ythe  notes  had  left  Beichman  to  protect 
them.  In  doing  so  he  had  the  right  to  protect  himself.  That  Beichman 
when  he  purchased  at  foreclosure  sale  took  the  title  to  the  land  as  against 
the  Tinsleys,  subject  to  be  set  aside  only  for  irregularities  or  inadequacy 
•of  price,  is  clear,  and  the  sale  is  not  attacked  upon  these  grounds. 

It  may  be  contended  by  appellant  that  Beichman  exercised  these  rights 
in  a  harsh  and  unconscionable  manner  and  that  Corbett  connived  at  it 
and  profited  by  it,  but  such  matters  can  not  be  complained  of  in  a  pro- 
ceeding of  this  sort.  It  follows  from  what  has  been  said  that  the  court 
correctly  admitted  in  evidence  the  judgment  and  execution  in  support 
of  Corbett's  claim  under  execution  sale.  It  follows  also  that  judgment 
was  properly  rendered  in  his  favor  unless  the  sale  of  the  San  Jacinto 
•County  land  by  Thomas  Tinsley  to  G.  W.  Tinsley  was  a  valid  and  bona 
fide  sale. 

Corbett  contends  that  the  sale  was  without  consideration  and  the  deed 
made  at  a  time  when  Thomas  Tinsley  was  notoriously  insolvent.  This 
deed  was  made  between  the  date  of  the  trust  company  judgment  and  the 
issuance  and  levy  of  the  Corbett  execution,  and  purported  to  convey  two 
♦other  tracts  of  land  besides  the  one  in  question.  G.  W.  Tinsley  claims 
that  the  land  was  conveyed  to  him  in  satisfaction  of  a  debt  due  by 
Thomas  Tinsley  to  him  amounting  to  $3000. 

The  following  facts  either  directly  or  remotely  tend  to  establish  the 
invalidity  of  the  transaction:    Thomas  Tinsley  testified  the  land  con- 
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yejed  by  the  deed  was  worth  $5000.  The  deed  recited  a  confiideration 
of  $2000.  The  debt  in  discharge  of  which  it  was  conveyed  was  placed 
by  appellant  at  $3000.  The  deed  was  not  placed  of  record  for  a  year 
after  its  date.  G.  W.  Tinsley  at  once  executed  a  power  of  attorney  ta 
Thomas  Tinsley  empowering  him  to  handle  and  control  the  land,  and 
the  latter  was  thus  empowered  when  he  first  answered  in  this  suit,  yet 
he  set  up  no  defense  for  Q.  W.  Tinsley  and  permitted  judgment  to  be 
rendered  against  him  as  a  nonresident.  Though  Thomas  Tinsley  was 
his  attorney  in  fact  and  a  oodefendant  in  this  suit  and  invested  with 
the  broadest  power  over  these  lands,  he  does  not  appear  to  have  notified 
his  absent  brother  of  its  pendency.  Prior  to  the  date  of  this  deed  Thomas 
Tinsley  had  executed  a  *T)lankef*  deed  to  G.  W.  .Tinsley  for  all  his 
lands  in  Texas,  these  lands  being  scattered  over  many  counties  in  the 
State  and  amounting  to  thousands  of  acres.  G.  W.  Tinsley  never  ren- 
dered the  land  in  question  for  taxes  nor  paid  taxes  thereon. 

Thomas  Tinsley  in  this  suit  answered  for  himself  by  general  denial 
and  plea  of  not  guilty,  when  at  that  time  he  was  authorized  to  act  as  at- 
torney in  fact  for  his  brother.  Thomas  Tinsley  at  the  date  of  this  deed 
was  insolvent.  It  woidd  serve  no  useful  purpose  to  review  the  evidence 
upon  this  latter  point.  Sufiice  it  to  say  we  have  made  such  investigation 
as  was  possible  in  the  confused  and  unsatisfactory  state  of  the  record, 
and  have  found  no  reason  to  disturb  the  finding  of  the  court  on  the 
question  of  insolvency. 

Thus  we  have  an  insolvent  debtor  conveying  a  large  property  to  a 
near  relative,  the  property  in  value  grossly  exceeding  the  recited  con- 
sideration. When  the  issue  of  good  faith  is  raised  the  vendee  of  the  in- 
solvent fails  to  testify.  With  this  added  to  the  suspicious  circumstances 
above  recited,  we  can  not  say  that  the  trial  court  was  not  justified  in 
refusing  to  credit  the  testimony  of  the  insolvent  as  to  the  good  faith  of 
the  transaction,  especially  when  it  is  r^nembered  that  the  opposing  facts 
called  for  corroboration,  and  if  it  was  in  existence  it  could  have  been 
supplied  by  the  testimony  of  G.  W.  Tinsley. 

Appellant  also  complains  because  the  court  in  hearing  his  motion  for 
new  trial  reviewed  the  entire  case  and  placed  the  burden  of  proof  on 
him,  whereas  the  burden  in  the  first  instance  would  have  been  upon 
Corbett.  In  motions  such  as  the  one  in  question,  the  "good  cause  shown,'^ 
as  required  by  the  statute,  necessitates  the  setting  forth  of  facts  which 
if  true  would  require  the  setting  aside  of  the  judgment  assailed  and 
the  rendition  of  a  different  judgment.  It  would  be  idle  to  set  aside  a 
judgment  and  retry  a  cause  when  no  other  residt  than  the  one  already 
reached  could  be  attained. 

The  allegations  are  not  to  be  accepted  as  true,  but  may  be  contro- 
verted and  evidence  heard  as  to  their  truth.  This  course  the  trial  court 
pursued  and  committed  no  error  in  so  doing.  Keaton  v.  Case,  31  S.  W^ 
Rep.,  1099;  Browning  v.  Pumphrey,  81  Texas,  166;  O'Neil  v.  Brown, 
61  Texas,  34. 

The  trial  court  did  not  place  the  burden  of  proof  upon  appellant. 
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The  judgment  distinctly  states  that  appellee  established  his  case  by  a 
preponderance  of  the  evidence. 

We  do  not  deem  it  necessary  to  discuss  the  other  assignments.  They 
are  without  merit.  Appellant's  motion  to  correct  the  statement  of  facts 
^hich  was  submitted  and  taken  with  the  case  is  overruled.  Having 
found  no  reversible  error  in  the  record,  the  ludgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  BEHEABING. 

Appellant  complains  of  our  finding  that  the  deed  of  Thomas  Tinsley 
to  6.  W.  Tinsley,  of  date  October  20,  1897,  was  not  recorded  until  about 
a  year  after  its  date.  The  statement  in  the  opinion  is  not  accurate,  as 
the  deed  was  in  fact  recorded  in  San  Jacinto  County  in  February  of 
ihe  year  following  its  date.  It  had  been  placed  of  record  in  another 
-county  shortly  after  its  date.  We  were  misled  as  to  the  state  of  the 
record  on  this  point  by  a  statement  in  the  brief  of  appellee. 

Appellant  also  complains  of  a  statement  in  the  opinion  to  the  effect 
that  appellee  deraigned  his  title  from  the  sovereignty  of  the  soil.  If 
the  statement  is  not  technically  correct  it  is  immaterial,  as  both  parties 
-claim  under  Thomas  Tinsley,  their  immediate  vendor.  No  point  was 
made  before  this  court  involving  an  objection  to  the  evidence  either  on 
the  ground  that  Corbett  failed  to  connect  himself  with  the  sovereignty 
of  the  soil  or  failed  to  show  common  source.  Neither  of  these  matters 
have  any  effect  on  the  conclusion  reached  by  us. 

It  is  further  urged  that  we  erred  in  finding  that  Thomas  Tinsley  made 
a  blanket  deed  to  his  brother  covering  all  his  lands  in  Texas.  The  deed 
spoken  of  was  of  date  January,  1899;  does  not  seem  to  have  been  ad- 
duced in  evidence,  and  Thomas  Tinsley  in  testifying  about  it  says  he 
•can  not  say  that  it  was  not  a  blanket  deed  including  all  his  lands  in 
Texas.  Thinks  it  specified  the  surveys  and  the  grantee  was  his  brother. 
He  does  not  say  how  much  land  it  covered.  On  page  108  of  the  record  he 
leaves  a  like  impression,  and  in  his  affidavit  on  motion  for  new  trial  he 
admits  that  the  Comanche  County  deed  contained  expressions  which 
were  susceptible  of  such  construction,  but  swore  that  he  had  no  inten- 
tion to  make  it  a  blanket  deed.  The  Comanche  County  deed  was  not  of 
date  prior  to  the  deed  assailed  in  this  suit  but  was  subsequent  thereto, 
and  the  expression  in  the  opinion  is  erroneous  to  that  extent.  If  such  a 
deed  in  fact  existed  it  could  not  affect  the  inquiry  here  except  in  so  far 
as  it  might  throw  light  upon  the  financial  condition  of  Thomas  Tinsley 
at  the  prior  date,  viz.,  October  20,  1897.  We  were  undertaking  to  state 
in  a  general  and  cursory  way  some  of  the  prominent  facts  disclosed  by 
the  record  indicating  insolvency.  To  indicate  in  this  opinion  the  exact 
«tate  of  the  record  on  the  question  would  be  next  to  impossible.  We 
have  seldom  found  a  record  so  involved  and  confused.  But  the  record 
itself  is  not  more  confusing  than  the  testimony  of  Thomas  Tinsley.  He 
testifies  to  a  vast  number  of  tracts  of  land  scattered  over  many  counties 
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in  the  State.  Nearly  all  of  them  have  either  been  hypothecated  or  are 
affected  by  judgment  liens.  Many  of  them  the  witness  knows  little  of, 
either  as  to  the  title  or  status  as  to  liens.  There  are  foreclosures  through 
the  courts  with  interest,  costs,  and  attorneys  fees;  trustees  sales  out  of 
court,  with  attendant  costs,  and  through  and  over  it  all  wanders  the  Beck 
judgment,  the  Houston  Land  and  Trust  Company  judgment,  and  the 
Corbett  judgment,  seeking  something  belonging  to  defendant  and  sub- 
ject to  execution.  This  search  according  to  Corbett  extended  over  five 
years.  According  to  Thomas  Tinsley  it  resulted  in  the  sacrifice  of  thou- 
sands  of  dollars^  worth  of  his  lands.  If  this  deed  to  G.  W.  Tinsley  is 
not  set  aside  the  judgment  must  go  forth  again  seeking  what  of  Thomas 
Tinsley's  proper^  it  may  devour.  The  record  reeks  with  indications 
of  the  hopeless  confusion  and  insolvency  into  which  Thomas  Tinsle/s 
affairs  had  fallen.  Yet  counsel  for  appellant  gravely  insists  not  only 
that  this  court  erred  in  refusing  to  disturb  the  judgment  of  the  trial 
court,  but  that  there  is  no  evidence  upon  which  to  base  such  a  finding. 
Counsel  is  surprised  that  the  trial  court  did  not  credit  the  statement  of 
appellant  that  he  was  worth  thousands  of  dollars  over  his  liabilities 
when  one  of  his  chief  complaints  was  that  a  judgment  which  he  had 
failed  to  pay  was  destroying  him. 

Had  counsel  for  each  side  been  more  careful  to  be  accurate  in  their 
statements,  this  court  would  have  been  spared  much  tedious  labor  and 
the  errors  pointed  out  in  the  motion  would  have  been  avoided.  We  have 
carefully  considered  the  motion  for  rehearing,  but  have  found  no  reason 
to  change  our  conclusion  as  expressed  in  the  original  opinion.  The 
motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Abandonment.    See  Appeal,  1;  Homestead,  10,  11;  Trial  of  Right  of  Property,  4. 

Abstract  of  Judgment.    See  Judgment,  2,  3. 

The  indexing  of  an  abstract  of  a  judgment  can  not  be  proved  by  a  certificate 
of  the  county  derk  to  the  effect  that  at  a  certain  time  he  had  indexed  it,  as 
such  a  certificate  is  not  a  copy  of  the  record  certified  to  by  him.  Lindsey  v. 
SUte,  540. 

Absolnte  Lease  Line.    See  State  School  Land,  2. 

Abutting  Owner.    See  Street  Railroad,  1. 

Accepfuice.    See  Accord  and  Satisfaction,  1;  Building  Contract,  4;  Contract,  4; 
Dedication,  3;  Streets,  1;  State  School  Land,  4. 

Accident.    See  Building  Contract,  1. 

Accord  and  Satisfaction. 

1.  The  acceptance  even  under  protest  of  less  than  is  due  as  full  payment  of  a 
disputed  claim  is  a  bar  to  recovery  of  the  balance.    Daugherty  v.  Hemdon,  175. 

2.  Evidence  held  to  sustain  a  finding  that  an  adjustment  and  payment  on  a 
contract  for  the  delivery  of  cattle  sold  was  not  in  reality  a  final  settlement,  be- 
cause other  cattle  were  still  to  be  delivered  and  received.    Id. 

Acknowledgment  of  Wife. 

Officer's  certificate .  of ,  may  be  impeached  by  the  wife's  evidence,  when.  See 
Deed,  3. 

Actions.    See  Action  for  Death;  Joinder;  Malicious  Prosecution;  Personal  Injury. 

Action  for  Death.    See  Assignment  of  Claim,  1;  Charge,  16;  Measure  of  Dam- 
ages, 2. 

1.  Where  the  action  was  to  recover  for  negligent  injuries  causing  death  the 
court  correctly  charged  that  the  measure  of  damages  would  be  such  a  sum  of 
money  as,  if  paid  now,  would  fairly  compensate  plaintififs  for  the  pecuniary  loss, 
if  any,  sustained  by  them  in  the  death.    Railway  v.  Waller,  45. 

2.  Where  the  deceased,  a  railway  brakeman,  left  a  widow  and  four  children, 
the  latter  of  whom  lost  by  his  death  the  care  and  moral  and  mental  training  of 
a  father,  a  verdict  of  $17,000  for  negligently  causing  his  death  is  held  not  exces- 
sivQ.    Railway  v.  Davis,  279. 

3.  While  under  the  first  section  of  article  3017,  Revised  Statutes,  common  car- 
riers are  madcliable  not  only  for  their  own  negligence  causing  the  death  of  a 
person,  but  also  for  the  unfitness  and  negligence  of  their  servants,  the  liability 
of  others  than  carriers  attaches,  under  the  terms  of  the  second  section  of  the 
article,  only  for  the  negligence  of  the  principal,  and  not  for  that  of  the  agent 
or  servant.    Power  Co.  v.  Maxwell,  294. 

4.  The  owner  of  an  electric  light  plant  which  is  unfinished  and  still  in  charge 
of  an  independent  contractor  engaged  to  construct  it,  is  not  liable  for  the  death 
of  a  person  caused  by  the  faulty  construction  of  the  plant  allowing  an  exposed 
wire  to  become  charged  with  electricity.    Id. 

5.  Where  a  contract  for  the  construction  of  an  electric  light  plant  provided 
that  the  contractor  should  keep  a  competent  man  in  charge  oi  the  dynamos  "for 
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thirty  days  after  they  go  into  the  regular  senrice,  to  make  the  neoessary  ad- 
justments and  instruct  the  purchaser's  attendants  in  their  future  management 
and  care/'  and  during  such  thirty  days  the  plant  was  in  actual  operation  and 
the  owner  (purchaser)  collecting  for  the  lights  furnished,  the  possession  of  the 
plant  did  not  remain  in  the  contractor  so  as  to  exempt  the  owner  from  liability 
for  negligence  in  its  construction  causing  the  death  of  a  person.    Id. 

6.  Where  plaintiff  sued  for  damages  in  negligently  causing  the  death  of  their 
son,  a  charge  that  a  finding  in  their  favor  should  be  in  such  sum  as  the  jury 
might  believe  from  the  evidence  plaintiff  had  a  reasonable  expectation  of  receiv- 
ing from  the  son,  had  he  not  been  killed,  was  erroneous, — the  true  measure  of 
damages  being  compensation  for  the  loss  sustained  by  plaintiffs  by  the  death  of 
the  son,  and  the  question  as  to  what  sum  now  allowed  would  give  such  compen- 
sation being  a  matter  for  the  determination  of  the  jury  under  all  the  circum- 
stances of  the  case.  Following  Railway  v.  Morrison,  93  Texas,  527;  Traction  Co. 
V.  White,  61  S.  W.  Rep.,  706.    Id. 

7.  A  charge  in  an  action  for  the  death  of  plaintiff's  husband  instruciing  that 
the  measure  of  damages  was  the  money  value  of  the  life  of  the  deceased,  was 
clearly  erroneous  and  calculated  to  mislead  the  jury,  although  the  ooiurt  evi- 
dently intended  to  say  the  money  value  to  the  plaintiffs  of  the  life  of  the  de- 
ceased.   Railway  v.  Johnson,  420. 

8.  Where  in  an  action  by  a  mother  for  damages  for  negligently  causing  the 
death  of  her  married  son,  it  is  shown  that  the  tnother  is  73  years  old  and  uving 
with  a  married  daughter;  and  that  the  son  contributed  only  about  $60  per  year 
to  her  support,  a  verdict  in  her  favor  for  more  than  $1000  is  held  excessive.  Rail- 
way V.  Winton,  503. 

9.  Under  the  article  of  the  statute  giving  a  cause  of  action  ''when  the  death 
of  any  person  is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  de- 
fault of  another,"  a  party  is  not  liable  for  the  acts  or  omission  of  his  agents  or 
employes,  causing  death,  but  death  must  result  from  his  own  immediate  act  or 
omission.    Rev.  Stats.,  art.  3017.    Cole  v.  Parker,  563. 

10.  Where,  in  an  action  of  damages  for  causing  death,  the  petition  charged 
negligence  on  the  part  of  defendants,  lessees  of  an  electric  light  plant,  and  their 
employes,  and  the  court  instructed  that  defendants  would  be  liable  if  they  were 
negligent  in  operating  the  plant,  a  requested  charge  that  they  would  not  be  liable 
if  the  real  and  direct  cause  of  death  was  some  negligent  act  or  omission  on  the 
part  of  the  persons  they  had  placed  in  charge  of  the  plant  to  operate  it,  should 
have  been  given.    Id. 

11.  Where  death  resulting  from  defective  construction  of  an  electric  light  plant 
in  failing  to  have  a  guy  wire  properly  insulated,  the  liability  of  the  lessee  com- 
pany operating  the  plant  depended  on  whether  or  not  they  were  negligent  in  not 
discovering  and  remedying  the  defect.    Id. 

Act  of  God.    See  Carriers  of  Freight,  5;  Negligence,  20. 

Actual  Settler.    See  State  School  Lands,  1,  7,  8. 

Administration. 

The  closing  of  administration  on  an  estate  will  not  be  presumed  from  lapse  of 
time.    Kosminsky  v.  £stes,  69. 

Admission. 
Pleading  may  be  used  as.    See  Evidence,  9;  Live  Stock  Shipment,  1. 

Adverse  Possession.    See  Limitations,  1,  2;  Will,  4. 

Advice  of  CounseL    See  Malicious  Prosecution,  1. 

Affidavit. 

Not  considered  on  appeal  where  not  in  the  record.    See  Appeal,  7. 

Failure  of  notary  to  attach  his  seal  to  jurat  held  not  to  vitiate.  See  Public 
Schools,  7. 

Affirmance  on  Certificate.    See  Appeal,  5. 
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Agency. 
Act  of  agent  as  estoppinff  principal.    See  Estoppel,  3. 
Agent  may  testify  directly  that  he  is  such.    See  Evidence,  4. 
Negligence  of  agent  not  rendering  liable  for  death.    See  Action  for  Death,  3,  9. 
No  defense  in  trespass.    See  Trespass,  6. 
See,  also,  Master  and  Servant,  30;  Notary;  Power  of  Attorney,  1-5. 

Allegata  and  Probata.    See  Evidence,  10;  Negligence,  13,  22,  34,  39;  Power  of 
Attorney,  3;  Variance. 

Amendment.  See  Jurisdiction,  3;  Practice  in  Trial  Ck>iirt,  2;  Trial  of  Right  of 
Property,  3. 
1  Where  appellees'  original  complaint  alleged  that  the  guardian  had  not  filed 
his  final  account,  and  asked  that  he  be  required  to  do  so,  and  an  amendment  to 
such  pleading  alleged  that  there  had  been  a  final  settlement  and  a  discharge  of 
the  guardian,  and  prayed  that  the  judgment  of  discharge  be  set  aside  because  it 
was  not  rendered  on  a  fair  final  account,  the  amendment  set  up  a  difiTerent  cause 
of  action,  and  not  having  been  filed  within  four  years,  was  barred  by  limitation. 
Stewart  v.  Robbins,  188. 

2.  Where  an  original  pleading  has  been  superseded  by  amendment,  and  has 
therefore,  imder  rules  14  and  84  for  the  district  and  county  courts,  been  omitted 
from  the  record,  it  may  still  be  looked  to  on  a  question  of  limitations,  although 
it  was  not  introduced  in  evidence.    Id. 

3.  The  right  to  amend  pleadings  after  trial  is  entered  on  is  not  given  by  stat- 
ute, and  though  it  may  he  sometimes  properly  allowed  in  the  discretion  of  the 
court,  its  action  in  striking  out  such  amendment  will  not  be  revised  unless  an 
abuse  of  such  discretion  appears.    White  v.  Bank,  487. 

Amount  in  Controverty.    See  Jurisdiction,  3. 

AppeaL    See  Assignment  of  Error;  Practice  on  Appeal;  Transcript;  Charge,  13; 
Evidence,  3;  Receiver,  1;  Supersedeas  Bond;  Trespass  to  Try  Title,  6. 

1.  Failure  to  file  assignments  of  error  constitutes  an  abandonment  of  an  ap- 
peal that  has  been  taken  by  the  giving  of  due  notice  thereof.  Clawson  v.  Wil- 
liams, 131. 

2.  Where  there  are  two  or  more  issues  upon  either  of  which  the  judgment  may 
rest,  and  only  one  is  complained  of,  the  judgment  will  be  sustained.  Moore  v. 
Brown,  206. 

3.  Where  an  appeal  was  perfected  May  19,  1901,  and  the  transcript  filed  in 
the  Court  of  Civil  Appeals  on  Jime  27th,  delay  by  appellant  in  filing  briefs  until 
October  12,  1901,  not  excused,  was  such  gross  negligence  and  such  a  violation  of 
the  statute  providing  that  the  briefs  shall  be  filed  not  less  than  five  days  before 
the  filing  of  the  transcript  in  the  Court  of  Civil  Appeals,  as  warrants  sustaining 
a  motion  to  strike  out  tne  briefs  and  dismiss  the  case  for  want  of  prosecution. 
Rev.  Stats.,  art.  1417.    Hunt  v.  Glasscock,  322. 

4.  The  statute,  in  requiring  appellant's  brief  to  be  filed  below  "not  less  than 
five  days  before  the  time  of  fiing  the  transcript  in  the  Court  of  Civil  Appeals," 
means  five  days  before  the  transcript  is  actually  so  filed  regardless  of  when  it  is 
filed,  so  that  it  is  filed  within  the  ninety  days  fixed  by  the  statutes.  Following 
Railway  v.  Holden,  93  Texas,  211.    Id. 

6.  Where  a  city,  by  virtue  of  a  provision  of  its  charter,  is  exempted  from  giv- 
ing bond  on  appeal,  notice  of  appeal  by  it  fully  perfects  the  appeal,  so  as  to 
entitle  appellee  to  an  affirmance  of  the  judgment  on  certificate  upon  the  city's 
failure,  without  good  cause,  to  file  the  transcript  in  the  appellate  court  within 
ninety  days  as  required  by  the  statute.  Rev.  Stats.,  arts.  1388,  1015,  1016.  San 
Antonio  v.  Smith,  327. 

6.  That  the  city  intends  to  bring  up  the  case  by  writ  of  error  affords  no  ex- 
•cuse  for  its  failure  to  duly  file  the  transcript  on  its  appeal,  where  the  appeal  has 
not  been  abandoned.    Id. 

7.  The  appellate  court  will  not  consider  affidavits  and  a  certificate  of  the  clerk 
of  the  trial  court,  not  forming  a  part  of  the  record,  and  offered  to  show  a  mis- 
take in  the  record  as  to  the  date  of  certain  orders  in  the  case  made  by  the  court 
below.    Railway  v.  Winton,  603. 
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Appearance.    See  Transfer  of  Case,  2. 

Application  of  Payments.    See  Married  Woman,  2. 

Appointment. 
Of  receiver  not  warranted.    See  Receiver,  3. 

Appraisement.    See  State  School  Land,  8. 

Argument  of  Counsel.    See  Trial. 

1.  It  was  reversible  error  for  counsel  representing  indemnitors,  made  parties 
bv  defendant  in  a  suit  against  a  railway  company  U>  recover  damages  to  abut- 
tmg  property  owners  from  laying  its  track  in  the  street,  to  comment  unfavor- 
ably on  the  lack  of  public  spirit  of  plaintiffs  in  seeking  damages,  as  contrasted 
with  the  conduct  of  indemnitors.    Hanna  v.  Railway,  ^2. 

2.  In  the  opinion  of  the  majority  of  the  court,  it  was  also  error  to  permit  coun- 
sel to  indulge  in  eulogy  upon  the  public  spirit  of  the  indemnitors  in  promoting 
the  prosprity  of  the  town  by  securing  the  building  of  the  road.    Id. 

3.  Remarks  to  the  jury  by  plaintiff's  counsel  to  the  effect  that  one  of  defend- 
ant's witnesses  was  a  "cow  coroner,"  and  that  one  of  the  jurors,  naming  him. 
knew  what  kind  of  a  cat  the  witness  was,  and  having  had  dealings  with  him, 
would  not  believe  him,  were  improper  and  an  appeal  to  the  prejudices  of  the 
jury.    Railway  v.  Rea,  549. 

Assault.    See  Carrier  of  Passengers,  8,  9;  Master  and  Servant,  30. 

Assignment  of  Claim. 

1.  A  surviving  widow's  cause  of  action  for  negligence  resulting  in  the  death  of 
her  husband  is  not  assignable  before  suit  brought  thereon.  Revised  Statutes,, 
article  3026,  4647,  construed.    Railway  v.  Winton,  503. 

2.  Where  attorneys  performed  services  in  prosecuting  a  wife's  claims  for  dam- 
ages resulting  from  negligently  causing  the  death  of  her  husband,  their  claim 
for  compensation  for  the  services  is  not  such  an  interest  in  her  cause  of  action 
as  will  authorize  them  to  intervene  in  a  suit  by  her  for  the  damages.    Id. 

Assignment  of  Error.    See  Appeal,  1;  Fundamental  Error;  Practice  on  Appeal,. 
1;  Trespass  to  Try  Title,  5. 

1.  The  pioposition  that  the  evidence  required  a  verdict  for  appellant  can  not 
be  raised  as  a  fundamental  error,  not  assigned  on  appeal.    Moore  v.  Brown,  206. 

2.  An  assignment  that  the  court  erred  in  overruling  plaintiff's  special  excep- 
tions to  defendants  cross-action,  eight  in  number,  was  too  general  to  require 
consideration.    Cassidy  v.  Mortgage  Co.,  211. 

3.  An  assignment  of  error  in  overruling  a  general  demurrer  to  defendant's  an- 
swer, not  followed  up  by  any  proposition  or  statement  thereunder,  will  not  be 
considered.    Adcock  v.  Creighton,  243. 

4.  An  objection  to  a  plea  of  failure  of  consideration  because  not  verified,  can 
not  be  raised  under  an  assignment  of  error  in  overruling  a  special  exception  to 
such  pleading  for  insufficiency  in  its  allegation  of  fraudulent  representations.    Id. 

5.  See  opinion  for  an  assignment  of  error  to  the  exclusion  of  evidence  as  to  the 
custom  in  protecting  against  liens  in  making  sales  of  land,  held  not  sustained  by 
the  record  and  a  bill  of  exceptions  using  broader  and  more  general  terms.  Morton 
V.  Morris,  262. 

6.  Where  there  is  no  statement  in  the  briefs  under  the  propositions  made  un- 
der an  assignment  of  error,  such  assignment  will  not  be  considered.  Railway  v. 
Buch,  283. 

7.  An  assignment  that  "the  court  erred  in  overruling  defendant's  demurrer  and 
special  exceptions  to  the  plaintiff's  petition,"  will  not,  under  the  rule,  be  (*on- 
sidered  bcause  too  general.     Tel.  Co.  v.  Griffin,  306. 

8.  An  assignment  of  error  to  the  admission  of  certain  evidence  can  not  be  sus- 
tained where  the  testimony  set  out  in  the  bill  of  exceptions  a:::  obiected  to  is  not 
quoted  in  the  brief,  and  seems  to  have  been  admissible,  while  that  which  ia 
quoted  in  the  brief  from  the  statement  of  facts  as  objectionable  does  Lot  seem 
to  have  been  objected  to.    Lumber  Co.  v.  Carver,  467. 
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Aanignment  of  Error— continued. 

9.  An  assignment  of  error  to  the  exclusion  of  evidence  will  not  be  entertained 
where  the  bill  of  exceptions  does  not  indicate  the  ground  on  which  the  evidence 
was  excluded.    Lindsey  v.  State,  540. 

10.  An  assignment  that  the  court  erred  '4n  not  giving  to  the  jury  special 
charge  number  5  asked  by  plaintiff,  which  was  refused,"  followed  by  a  copy  of  the 
charge,  is  not  a  proposition  in  itself,  and  where  not  followed  by  a  proposition 
pointing  out  the  error  of  which  complaint  is  made,  it  will  be  held  as  waived. 
Boone  v.  News  Co.,  546. 

11.  Assignments  of  error  alleging  merely  that  the  trial  court  erred  in  over* 
ruling  the  general  and  special  exceptions  to  plaintiff's  petition,  or  that  the  judg- 
ment is  contrary  to  the  law  and  the  evidence,  are  too  general.  Wetz  v.  Wetz, 
597. 

12.  An  assignment  to  the  action  of  the  trial  court  in  excluding  offered  evidence 
will  not  be  considered  in  the  absence  of  a  bill  of  exceptions,  and  where  it  is 
addressed  to  the  improper  admission  of  evidence  and  is  not  followed  by  a  state- 
ment as  required  by  the  rules,  it  will  be  regarded  as  abandoned.    Id. 

13.  An  assignment  that  the  court  erred  in  granting  a  divorce  for  the  reason 
that  there  was  no  proof  that  the  plaintiff  was  a  bona  fide  resident  of  the  State, 
or  that  she  had  resided  in  the  county  for  six  months,  is  not  regarded  as  present- 
ing fundamental  error,  and  such  question  not  having  been  raised  by  the  motion 
for  new  trial,  will  not  be  considered  on  appeal,  even  though  the  trial  below  was 
before  the  court  without  a  jury.    Id. 

Assmned  Rislc    See  Master  and  Servant,  4,  6,  8,  15,  20,  21,  27,  33:  Railroads. 
2,  9,  28. 

Attachment.    See  Liens,  1. 

Attorney  Fee.    See  Assignment  of  Claim,  2;  Jurisdiction,  2;  Usury,  6. 

Avoidance  of  Injury.    See  Carriers  of  Passengers,  10;  Damages,  3. 

Award.    See  State  School  Land,  5. 

Banks.    See  Venue,  1. 

Where  a  bank  receives  for  collection  and  collects  a  draft  sent  it  with  bill 
of  lading  for  a  car  of  wheat  attached,  no  liability  attaches  to  it  in  favor  of  the 
buyer  and  drawee  by  reason  of  the  wheat  not  being  such  as  was  contracted  for. 
Milling  Co.  v.  Morris,  553. 

Barratry.    See  Illegal  Contract,  1. 

Bill  of  Exceptions.    See  Assignment  of  Error,  3,  8,  9,  12. 

1.  A  bill  of  exception  to  the  rejection  of  evidence  should,  ordinarily,  state  what 
the  testimony  excluded  would  have  been.  See  case  held  to  fall  imder  the  gen- 
eral rule  and  not  the  exceptions.    Curlee  v.  Rose,  259. 

2.  A  bill  of  exceptions  containing  a  statement  of  all  the  facts  proven  on  the 
trial  can  not  be  substituted  for  and  treated  as  a  statement  of  facts.  Cates  v. 
McClure,  459. 

3.  Where  a  party  objects  to  the  conclusions  of  law  and  fact  filed  by  the  court, 
he  must  point  out  in  a  motion  for  additional  conclusions  the  facts  on  which  he 
desires  a  finding,  and  must  take  a  bill  of  exceptions  to  the  refusal  of  the  court 
to  file  such  conclusions,  as  also  to  the  court's  refusal  to  hear  argument  before 
deciding  the  case.    Wetz  v.  Wetz,  597. 

4.  Where  a  bill  of  exceptions  to  the  exclusion  of  plaintiff's  deposition  as  taken 
and  filed  by  defendant  merely  stated  the  fact  of  such  exclusion  and  the  reasons 
therefok, — an  error  in  addressing  the  commission  in  the  full  terms  of  the  stat- 
ute,— and  it  appeared  that  plaintiffs  testified  in  the  case  by  depositions  taken 
in  their  own  behalf  with  cross-interrogatories  by  defendant,  and  there  was  noth- 
ing to  show  that  the  plaintiffs  refused  to  answer  defendant's  interrogatories,  or 
to  what  they  related,  the  bill  was  not  sufficient  to  show  there  was  material 

'  in  suppressing  the  deposition.    Caplen  v.  Hawkins,  608.  ' 
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Bill  of  Lading.    See  Banks;  Sale,  6. 

Bill  of  Review.    See  New  Trial,  3. 

Board  of  School  Trustees.    See  Public  Schools,  2. 

Bona  Fide  Purchaser.    See  Municipal  Bonds,  2;  Fraudulent  Ck>nye7ance,  1;  Prac- 
tice on  Appeal,  6;  Vendor  and  Vendee,  2. 

Bonds.    See   Appeal,  5;   County  Bonds;   Municipal  Bonds;    Supersedeas   Bond; 
Taxes,  1;  Trial  of  Right  of  Property,  1,  4. 

Boundaries.    See  County  Boundaries;  Survey,  1. 

Breach  of  Warranty.    See  Estoppel,  7. 

Broker.    See  Real  Estate  Broker. 

Briefs.    See  Appeal,  3;  Assignment  of  Error,  6, 

Building  Contract. 

1.  Where  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  himself, 
he  is  boimd  to  make  it  f^ood,  if  he  may,  notwithstanding  inevitable  aoddenta, 
since  he  could  have  provided  against  such  accidents  in  his  contract  if  he  'had 
chosen  so  to  do.    Bartlett  v.  Bisbey,  406. 

2.  Where  a  party  contracts  to  furnish  labor  and  material  and  construct  an 
entire  work,  such  as  a  house,  he  is  not  excused  from  the  performance  of  Hie  con- 
tract by  the  destruction  of  the  work  from  unavoidable  accidents,  such  as  a 
storm,  and  not  only  can  he  recover  nothing  for  the  work  already  done,  but  he  ia 
liable  to  the  employer  for  money  advanced  upon  the  contract  and  for  damages 
for  its  nonperformance.    Id. 

3.  Where  the  sole  limitation  on  the  absolute  character  of  the  likuilding  contract 
was  that  if  its  completion  was  delayed  by  damage  caused  by  ire,  lightnings 
earthquake,  cyclone,  etc.,  the  time  fixed  for  completion  should  be  exten&d,  and 
an  unprecedented  storm  destroyed  the  building  before  completion,  the  loas  fell 
on  the  contractors,  who  were  entitled  to  claim  nothing  except  the  difference,  if 
any,  between  what  it  would  cost  the  owner  to  complete  the  work  and  the  entire 
contract  price.    Id. 

4.  Stipulations  for  payment  as  the  work  progresses  do  not  amount  to  an  ac- 
ceptance of  the  work  and  payment  pro  tanto,  but  merely  provide  a  method  and 
time  of  payment,  and  such  payments  are  only  advances  on  account  of  the  en- 
tire sum.    Id. 

Building  and  Loan  Association.    See  Usury,  3,  6. 

Buggy. 
Not  exempt  to  single  man.    See  Exemptions. 

Burden  of  Proof. 

Charge  upon,  held  correct.    See  Charge,  1. 

When  charge  upon  should  be  given.    See  Charge,  14. 

To  show  cotton  was  burned  from  s|>arks  from  an  engine.    See  Railroads,  18,  20. 

To  show  which  of  two  persons  perished  last  in  the  Galveston  storm.  See  Life 
Insurance,  3. ' 

To  show  that  plaintiff  was  meant  as  the  object  of  the  libel.    See  libel,  2. 

Is  on  the  spouse  claiming  separate  rights  in  property  acquired  during  marriage. 
See  Commimity  Property,  1. 

In  case  of  conflicting  locations  of  land.    See  Trespass  to  Try  Title,  4. 

Of  proving  contributory  negligence.    See  Master  and  Servant,  16. 

Cancellation  of  Deed.    See  Equity  Jurisdiction,  1;   Fraudulent  Conveyance,  3; 
Power  of  Attorney,  4. 
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Carriers  of  Freight.    See  Live  Stock  Shipment;  Joinder,  1;  Sale,  6;  Street  Rail- 
roads, 4;  Venue,  2. 

1.  Where  a  carrier  receives  goods  for  transportation  whidi  are  not  delivered 
at  destination,  and  the  loss  is  unexplained,  the  presumption  is  that  the  loss  was 
due  to  the  carrier's  negligence.    Railway  v.  d'Arcais,  57. 

2.  The  law  fixes  the  carrier's  liability  at  the  value  of  the  goods  at  the  place  of 
destination,  and  in  a  case  involving  the  carrier's  negligence  a  stipulation  in  the 
contract  limiting  the  liability  to  the  value  at  the. point  of  shipment,  or  to  any- 
thing less  than  the  value  at  destination,  is  invalid  as  against  public  policy;  and 
the  fact  that  the  shipment  was  an  interstate  one  does  not  vary  the  rule.    Id. 

3.  Appellee  shipped  a  box  of  goods  stated  to  be,  and  marked  "Photo  Goods,'* 
which  contained  some  negative  views  of  prehistoric  cities  of  larse  value.  He 
made  no  representations  as  to  value,  and  the  carrier's  agent  made  no  inquiry 
relative  thereto,  but  assumed  the  goods  were  of  ordinary  value,  and  testified  that 
a  higher  rate  would  have  been  charged  had  their  full  value  been  disclosed.  Held 
not  to  raise  an  issue  of  fraud  and  concealment  as  to  the  character  and  value  of 
the  goods.    Id. 

4.  Where  a  buyer  is  sued  for  the  price  of  goods  shipped  by  rail  and  damaged  in 
transit,  he  has  the  right,  although  he  denies  that  the  title  had  passed  or  that  the 
goods  were  his,  to  implead  the  carrier  to  recover  the  damages  in  the  alternative 
that  the  goods  should  be  held  to  have  been  at  his  risk  in  transit.  See  plea  held 
good  against  a  general  demurrer.    Railway  v.  Browne,  437. 

5.  See  evidence  held  insufficient  to  clear  a  railway  company  of  negligence  be- 
cause of  injury  to  its  cars  by  an  unprecedented  storm.    Id. 

6.  Where  goods  were  damaged  in  transit  through  negligence  of  the  initial  car- 
rier, and  the  purchaser  refus^  them  on  their  delivery  by  a  connecting  carrier, 
and  the  latter  sold  the  goods  upon  instructions  to  the  purchaser,  it  was  properly 
allowed  to  retain  its  freight  charges  out  of  the  proceeds  of  the  sale.    Id. 

7.  The  notation,  "To  he  compressed  in  transit,"  inserted  in  a  bill  of  lading  of 
a  shipment  of  cotton  between  Texas  points,  as  required  by  the  rules  of  the 
Texas  Railroad  Commission,  does  not  evidence  a  contractual  undertaking  on  the 
part  of  the  carrier,  but  is  merely  a  notice  of  the  shipper's  desire  to  have  the 
cotton  compressed  in  transit,  given  in  the  manner  prescribed  by.  the  rulbs  of  the 
commission,  and  subject  to  all  the  conditions  imposed  by  such  rules,  one  of 
which  exempts  the  railroad  from  the  duty  of  compressing  at  its  own  cost  unless 
there  is  a  compress  in  operation  at  the  point  of  shipment  or  at  an  intermediate 
point  directly  on  the  line.  Where  there  is  no  compress  on  the  route,  the  carrier 
is  entitled  to  collect  the  prescribed  rate  for  the  transportation,  and  the  shipper 
is  not  entitled  to  deduct  therefrom  the  cost  of  compressing  the  cotton  at  desti- 
nation.   Railway  v.  Cotton  Co.,  623. 

Carriers  of  Passengers.    See  Negligence,  32,  34;  Railroads,  5,  7. 

1.  Evidence  in  an  action  by  a  passenger  for  being  negligently  set  off  at  the 
wrong  station,  held  insufficient  to  warrant  a  verdict  for  plaintiff  who,  because 
of  defective  hearing,  mistook  the  station  when  its  name  was  properly  called, — 
the  train  porter,  who  did  not  know  her  destination,  merely  assisting  her  to 
alight.    Railroad  v.  Terry,  341. 

2.  Where  a  passenger  is  subject  to  a  physical  infirmity,  such  as  hardness  of 
hearing,  it  is  only  where  this  is  known  to  carrier  or  its  servants  in  charge  of 
the  train  that  such  passengr  is  entitled  to  a  greater  degree  of  care  and  attention 
than  those  not  so  affected.    Id. 

3.  A  charge  in  such  action,  that  if  defendant's  porter  knew  plaintiff's  destina- 
tion, and  in  the  exercise  of  ordinary  care  assisted  her  to  alignt  at  her  request, 
to  find  for  defendant,  was  confusing  and  misleading  because,  as  plaintiff  was  not 
injmred  in  alighting,  the  qualifying  clause  as  to  the  "exercise  of  ordinary  care" 
by  the  porter  mi^t  be  understood  as  intended  to  charge  that  he  was  to  use 
ordinary  care  in  directing  plaintiff  to  alight,  which  was  not  part  of  his  duty.    Id. 

4.  As  tending  to  support  the  defendant  company's  contention  that  its  porter 
did  not  invite  plaintiff  to  alight,  evidence  was  admissible  to  show  what  were  the 
duties  of  the  porter,  and  that  it  was  not  his  duty  to  know  the  destination  of 
passengers  and  to  inform  them  of  their  arrival  there.    Id. 

5.  A  railroad  company  is  liable  in  damages  for  language  used  in  a  rude  man- 
ner by  its  conductor  to  a  lady  passenger,  insulting  in  character  and  calculated  to 
humiliate  and  mortify  her,  because  inferring  a  charge  of  dishonesty  in  that 
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Carriers  of  Passenfera — continued. 

she  was  endeavoring  to  obtain  transportation  for  her  S-year  old  son  without 

payment  of  fare.    Railway  v.  Tarkington,  353. 

6.  Since  a  charge  of  dishonesty  was  properly  inferable  from  the  language 
used  by  the  conductor,  the  court  correctly  refused  a  requested  instruction  that 
if  he  did  not  intend  to  charge  the  passenger  with  dishonesty,  defendant  would 
not  be  liable.    Id. 

7.  There  being  no  issue  in  the  evidence  as  to  the  temperament  of  the  passenger, 
the  presumption  obtained  that  she  was  of  ordinary  prudence  and  temper,  and 
the  court  properly  denied  a  charge  to  the  effect  that  there  could  be  no  recovery 
if  the  conductor's  language  was  not  reasonably  calculated  to  cause  a  person  of 
ordinary  prudence  and  temper  to  be  so  humiliated  under  like  circumstances  and 
conditions.    Id. 

8.  A  carrier  is  liable  for  an  imlawful  assault  upon  a  passenffer  by  its  con- 
ductor, though  provoked  by  a  previous  assault  by  the  passenger;  uie  issue  arising 
on  the  passenger's  first  assault  is  one  of  self-defense,  and  not  of  contributory  neg- 
ligence.   Railway  v.  La  Prelle,  496. 

9.  The  fact  that  the  unlawful  assault  by  the  conductor  was  provoked  by  a 
previous  one  on  him  by  the  passenger,  is,  it  seems,  admissible  in  mitigation  of 
damages,  exemplary  at  least.    Id. 

10.  It  is  the  duty  of  railway  companies  to  provide  passengers  with  seats,  and 
the  failure  to  do  so  is  a  breach  of  the  contract  of  jcarriage  such  as  subjects  them 
to  the  damages  proximately  resulting  therefrom;  but  where  the  passenger  can 
reasonably  avoid  the  injury  or  an  aggravation  of  the  damages,  it  should  hs  done. 
Railway  v.  Rea,  549. 

11.  Where,  in  an  action  against  a  railway  company  for  injuries  to  a  passenger 
resulting  from  the  cold  and  crowded  condition  of  the  cars,  it  appeared  that  such 
was  their  condition  at  the  station  where  plaintiff  got  on,  and  that  he  knew,  or 
could  have  known,  that  the  company  ran  extra  trains,  and  so  could  have  waited, 
or  have  left  the  train  after  discovering  its  condition,  the  question  of  contribu- 
tory negligence  thus  raised  was  not  to  be  determined  as  matter  of  law,  but  was 
for  the  jury.    Id. 

12.  So,  where  the  action  was  for  injuries  to  plaintiff's  wife  in  being  compelled 
by  the  crowded  condition  of  the  cars  to  stand  while  holding  a  child,  the  conduct 
of  the  husband,  also  a  passenger,  in  failing  to  relieve  his  wife  of  the  burden, 
presented  a  question  of  contributory  negligence  which  was  for  the  jury.    Id. 

13.  In  an  action  for  personal  injuries  to  the  wife  the  negligence  of  the  husband 
will  be  imputed  to  her,  and  in  so  far  as  it  aggravated  the  damages,  he  can  not 
recover.    Id. 

14.  Plaintiff's  wife  having  been  injured  by  reason  of  the  crowded  condition  of 
the  cars,  compelling  her  to  stand  while  holding  a  child,  the  damages  were  not 
rendered  too  remote  by  reason  of  the  fact  that  the  child  was  not  hers,  and  its 
parents  were  in  another  car,  where  the  child  was  in  the  wife's  charge  and  she 
had  imdertaken  to  look  after  it.    Id. 

Certificate.    See  Abstract  of  Judgment;   Evidence,  13,  14. 

Certifying  Qaestion.    See  Practice  on  Appeal,  2. 

Champerty.    See  Illegal  Contract,  1. 

Charge. 

Should  submit  only  issues  raised  by  the  pleadings  and  supported  by  evidence. 
See  Negligence,  2,  3,  13;  Telephone  Co.,  2;  Carrier  of  Passengers,  7;  Railroads,  1. 

Where  evidence  is  conclusive,  there  is  no  issue  and  should  be  no  charge.  See 
Telephone  Co.,  3. 

Where  error  in,  is  merely  of  omission  requested  charge  must  be  asked.  See 
Negligence,  33. 

Held  on  the  weight  of  evidence,  or  not  so,  or  as  assuming  matters  in  issue.  See 
Negligence,  1,  7,  18;  Charge,  3. 

Need  not  define  the  term  '^proximate  result."    See  Telegraph  Company,  1. 

See,  also.  Malicious  Prosecution,  3;  Practice  on  Appeal,  9. 

1.  A  charge  that  the  burden  of  proof  is  upon  plaintiff  to  establish  his  case 
by  a  preponderance  of  evidence,  but  the  jury  are  the  sole  judges  of  the  credibility 
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of  the  witnesses  and  the  weight  to  be  attached  to  their  testimony,  is  not  objec- 
tionable on  the  ground  that  the  last  clause  is  a  qualification  of  the  burden  of 
proof.    Railway  v.  Waller,  44. 

2.  The  mere  omission  of  the  court  to  charge  upon  impeaching  evidence  is  not 
reversible  error  where  no  request  is  made  for  such  charge.  Telephone  Ck>.  v. 
Kersh,  127. 

3.  Upon  the  issue  as  to  whether  or  not  a  branch  line  connecting  with  defend- 
ant's main  telephone  line  was  owned  by  it,  a  charge  referring  to  the  "main  line" 
was  not  on  the  weight  of  evidence  as  calculated  to  cause  the  jury  to  believe  the 
court  was  of  opinion  that  the  branch  line  belonged  to  defendant.    Id. 

4.  Omission  or  lack  of  fullness  in  the  charge  is  not  ground  for  reversal  unless 
instructions  supplying  the  omission  were  requested.    Moore  v.  Browne,  208. 

6.  The  refusal  of  a  reauested  charge  can  not  be  considered  as  error  where  there 
is  nothinff  to  show  whether  it  was  given  or  was  refused.  A  requested  instruc- 
tion should  be  signed  by  the  party  or  his  attorney.    Id. 

6.  The  statute  requiring  the  charge  of  the  court  to  be  in  writing  is  only  direc- 
tory, and  it  is  not  ground  for  reversal  that  it  was  oral  unless  it  appears  that 
injury  resulted  and  exception  was  made  at  the  time;  but  the  rejection  of  a 
proper,  requested,  written  instruction  is  ground  for  reversal  when  the  coup's 
charge,  being  oral,  is  not  in  the  record,  and  therefore  does  not  appear  to  have 
covered  the  point.    Hurst  v.  Benson,  227. 

7.  An  erroneous  instruction  is  not  rendered  harmless  by  t|ie  fact  that  the  law 
on  the  point  was  given  correctly  in  other  parts  of  the  charge  without  withdraw- 
ing or  correcting  Sie  erroneous  one;  but  see  instructions  held  not  to  correct  the 
previous  error.    Railway  v.  Mills,  245. 

8.  Where  defendant  failed  at  the  trial  to  request  a  more  specific  presentation 
by  the  court  of  the  issues  in  the  case,  he  can  not  complain  on  appeal  that  the 
charge  was  not  prefaced  by  a  specific  enumeration  of  such  issues.  Railway  v. 
Buch,  283. 

9.  Where  plaintiff's  injuries  were  caused  by  the  falling  of  a  brake  rod  of  an 
engine  which,  as  shown  by  the  evidence,  was  fastened  by  a  bolt  that  came  out, 
the  charge  was  not  objectionable  in  submitting  the  question  of  negligence  in 
not  having  the  rod  properly  "bolted,"  since  the  sense  in  which  the  word  was 
thus  used  must  have  been  properly  imderstood  by  the  jury.    Id. 

10.  See  charge  with  reference  to  negligence  in  failing  to  have  a  brake  rod 
properly  secured,  held  correct  and  not  subject  to  objection  as  assuming  negligence, 
and  as  being  misleading,  uncertain,  and  calculated  to  confuse  the  jury.    Id. 

11.  The  charge  may  properly  require  the  jury  to  find  whether  the  evidence 
establishes  the  existence  of  any  specified  group  of  facts  which,  if  true,  would  in 
law  establish  plaintiff's  cause  of  action  or  defendant's  defense,  and  to  instruct 
that  if  they  find  such  group  of  facts  to  be  established  by  the  evidence,  to  render 
a  verdict  accordingly.    Id. 

12.  Where  the  charge  given  substantially  covers  the  case,  defendant,  must,  at 
the  trial,  have  requested  a  special  charge  embodying  any  further  matter  of  facts 
of  defense  not  included  therein  before  he  can  be  heard  to  complain  on  appeal  of 
such  omission.    Id. 

13.  Where  the  defects  in  the  charge  of  the  court  are  such  as  could  be  taken 
advantage  of  only  by  requested  charges,  and  none  were  asked  which  should  have 
been  given,  complaint  against  the  charge  on  appeal  is  unavailing.  Greenwood  v. 
Brewing  Co.,  590. 

14.  A  charge  on  the  burden  of  proof  should  be  given,  if  requested;  but  where 
the  charge  requested  on  the  subject  was  included  in  an  instruction  erroneous  in 
other  respects,  it  was  properly  refused.    Telegraph  Co.  v.  McConnico,  610. 

15.  A  charge  will  be  considered  in  its  entirety  in  determining  the  correctness 
of  any  given  section  thereof.  See  charge  so  construed  and  held  to  fully  present 
the  issue  of  liability  in  a  case  where  a  broken  axle,  not  pleaded  as  a  cause  of 
the  injury,  might  have  been  found  the  sole  cause  of  the  accident,  or  as  having 
contributed  thereto  in  connection  with  other  causes  pleaded  as  the  facts  con- 
stituting negligence.    Johnson  v.  Railway,  616. 

16.  Where  plaintiff's  evidence  attributed  the  death  exclusively  to  a  gangrenous 
condition  of  deceased's  bowels  caused  by  the  injury  alleged,  they  could  not  com- 
plain of  a  charge  that  unless  the  death  was  due  to  a  gangrenous  condition  and 
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that  such  condition  was  due  to  the  injury  alleged,  the  verdict  should  be  for  de- 
fendant, because  of  its  excluding  the  hypothesis  of  death  from  shock  or  from 
decedent's  diseased  condition  having  been  aggravated  by  the  injury.    Id. 

Chose  in  Action.    See  Life  Insurance,  1. 

Citation.    See  Trial  of  Right  of  Property,  1. 

A  citation  was  not  rendered  void  by  a  variance  between  the  description  of 
the  property  upon  which  foreclosure  was  sought  as  contained  in  the  petition 
and  that  in  the  citation,  where  the  only  variance  was  that  in  the  petition  the 
property  was  described  as  on  Ck>rinth  street,  and  in  the  citation  as  on  Coruth 
street.    Swain  v.  Mitchell,  62. 

Citiea.    See   Appeal,   5;    Municipal   Bonds;    Municipal   Corporation;    Negligence, 
17;  Street  Railroad,  2. 

City  Council.    See  Dedication,  1,  2. 

City  Ordinance.    See  Negligence,  17. 

Claim  Bond.    See  Trial  of  Right  of  Property,  1. 

Clerical  Error.    See  Execution,  1. 

Collateral  Attack.    See  Venue,  4. 

Color  of  Title.    See  Tax  Deed,  1. 

Collnnon.    See  Venue,  1;  State  School  Land,  8. 

Commisaions.    See  Real  Estate  Broker. 

Commisaioners  Court.    See  Constitutional  Law,  1,  2;  Local  Option. 

Commisfdoner  of  Land  Office.    See  County  Boundaries,  3;  Evidence,  13,  14;  State 
School  Land,  5. 

Common  Law.    See  Survivorship. 

Common  Source.    See  Trespass  to  X^j  Title,  7. 

Common  Carriers.    See  Carriers  of  Freight;  Carriers  of  Passengers;  Railroads; 
Live  Stock  Shipment. 

Community  Property.    See  Deed,  1,  4. 

1.  A  deed  to  the  husband  or  the  wife  during  coverture  is  presumed  to  be  for 
the  benefit  of  the  community,  imless  it  is  expressly  recited  therei^  that  the  con- 
sideration was  paid  with  separate  funds  of  tne  one  or  the  other,  and  in  the  ab- 
sence of  such  recitals  the  burden  is  on  the  one  claiming  separate  rights  to  the 
property  to  prove  that  his  or  her  separate  means  paid  for  it.  Cla^y  v.  Wil- 
son, 49. 

2.  Where  plaintiff  claimed,  as  heir  of  her  mother,  land  which  was  community 
property  of  her  parents,  she  was  not  entitled  to  recover  it  against  one  having 
title  by  a  valid  sale  of  the  land  under  execution  against  her  father:  Travis  v. 
Hall,  95. 

3.  Where,  after  the  death  of  the  wife,  the  husband  sold  community  land 
against  which  no  community  debts  were  chargeable,  and  while  the  land  was  in 
possession  of  two  of  the  wife's  heirs,  a  purchaser  of  a  vendor's  lien  note  exe- 
cuted to  the  husband  for  the  price  of  the  land  was  charged  with  constructive 
notice  of  the  rights  of  all  the  heirs  of  the  wife,  since  the  possession  of  one 
coheir  is  the  possession  of  the  other  heirs  and  put  them  upon  injuiry.  Davidson 
V.  Green,  394. 

4.  6.,  a  married  man,  purchased  in  his  own  name  from  the  State  certain  school 


Index.  651 

Conuniiiiity  Property— continued. 

land  which  became  community  property  of  himself  and  wife.  The  wife  died  be- 
fore issuance  of  the  patent,  and  all  her  children,  save  one,  conveyed  their  inter- 
ests to  6.  by  deed  reciting  that  the  land  was  community  estate  of  their  mother 
and  G.,  which  deed  was  duly  recorded.  G.  then  conveyed  the  land  for  value  to  H.^ 
and  patent  from  the  State  was  thereafter  issued  to  H.  as  assignee,  and  the  land 
subsequently  passed  by  mesne  conveyances  to  plaintiff,  a  purchaser  for  value 
without  actual  notice.  Held,  that  the  recitals  of  the  patent  affected  plaintiff 
with  notice  that  G.  had  vested  in  him  the  eauitable  title,  and  plaintiff  waa 
thereby  required  to  ascertain  the  condition  of  the  title  as  it  existed  in  G.,  and 
being  charged  with  notice  of  the  recorded  deed  from  the  children  to  G.,  he  was  put 
upon  inquiry  as  to  the  interest  of  each  of  the  deceased  wife's  children,  and  took 
subject  to  the  right  of  the  child  who  did  not  join  with  the  others  in  the  con- 
veyance. Edwardb  v.  Brown,  68  Texas,  586,  distinguished.  McCoy  v.  Cunning- 
ham, 476. 

Compensatioii.    See  Constitutional  Law,  1. 

Compressing  Cotton.    See  Carriers  of  Freight,  7. 

Concliisions  of  Law  and  Fact.    See  Bill  of  Exceptions,  3. 

Conductor. 
Assault  on  passenger  by.    See  Carrier  of  Passengers,  8,  9. 

Connecting  Carriers.    See  Venue,  2. 

Consideration,    See  Conveyance;  State  School  Land,  6. 

Where  the  consideration  expressed  in  a  deed  was  "$5  and  other  considerations,'^ 
parol  evidence  was  admissible  to  show  what  were  the  other  considerations.  Cum- 
mings  V.  Moore,  556. 

Constitutional  Law.    See  Homestead,  1;  Jurisdiction,  1;  Municipal  bonds,  1. 

1.  The  constitutional  provision  that  property  shall  not  be  taken  for  a  public 
use  imtil  compensation  therefor  be  first  made,  does  not  so  apply,  where  the 
property  is  merely  damaged  but  not  appropriated,  as  to  deprive  the  Legislature 
of  power  to  authorize  acts  for  the  public  good  that  might  result  in  dcunage  to 
individuals  without  requiring  as  a  condition  precedent  th^t  all  damages  shcdl  be 
first  paid.    Const.,  art.  1,  sec.  17.    Rische  v.  Texas  Trans.  Co.,  33. 

2.  The  provision  of  the  Constitution  denying  to  the  Legislature  the  power  to 
authorize  the  release  of  any  indebtedness  due  to  the  State  or  a  county  renders 
void  the  action  of  a  county  commissioners  court  transferring  a  judgment  on  a 
forfeited  bail  bond  to  an  agent  of  the  judgment  debtors,  for  their  benefit,  and 
for  less  than  the  amount  of  the  judgment.    Lindsey  v.  State,  540. 

Constraction  of  Will.    See  Will. 

Contested  Election.    See  Local  Option  Election. 

Continuance.    See  Judgment,  11;  Practice  in  TriarCourt,  2. 

1.  A  third  application  for  continuance  is  addressed  to  the  discretion  of  the 
court,  and  its  action  in  refusing  the  continuance  will  not  be  revised  on  appeal 
unless  a  clear  abuse  of  such  discretion  is  shown.  See  case  where  it  is  held  that 
certain  absent  testimony,  had  it  been  given  at  the  trial,  would  not  probably 
have  changed  the  result.    Railway  v.  Burroughs,  422. 

2.  The  refusal  of  a  continuance  is  not  reversible  error  where  the  absent  wit- 
ness appeared  and  testified  at  the  trial.    Lumber  Co.  v.  Carver,  467. 

Contract.    See    Building    Contract;    Corporation,    1;    Hlegal    Contract;    Lease; 

litte  Stock  Shipment,  1,  3;  Minor,  1;  Married  Woman;  Public  Policy;  State 

School  Land,  5;  Usury,  3. 
Breach  of  contract  to  marry.    See  Conveyance. 
1.    One  who  so  conducts  negotiations  as  to  create  and  justify  a  belief  by  a 
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«eller  that  he  is  dealing  with  such  negotiator  and  not  with  an  independent  con- 
tractor, may  be  bound  on  the  contract  though  it  was  actually  made  by  the  inde- 
pendent contractor.  See  facts  held  to  support  a  finding  that  a  contract  was  so 
created.    Railway  v.  Yale,  10. 

2.  One  claiming  contract  by  estoppel  from  acts  of  another  justifying  a  belief 
that  the  contract  was  with  him,  may  testify  to  his  understanding  as  to  whom 
he  was  dealing  with, — such  understanding  on  his  part  being  a  necessary  part  of 
liis  case.    Id. 

3.  See  allegations  of  claim  under  contract  for  clearing  land,  held  subject  to 
-special  exception  for  not  showing  when  the  contract  was  made  or  performed. 
Hurst  y.  Benson,  227. 

4.  A  provision  in  a  building  contract  for  payments  in  installments  as  the 
work  progresses  does  not  affect  the  entire  and  indivisible  nature  of  the  con- 
tract, and  such  payments  are  not  an  acceptance  of  the  work  pro  tanto  and  ac- 
•quittanoe  of  the  contractor  to  that  extent.    Medley  v.  Radiator  Co.,  384. 

5.  Where  notes  for  the  balance  of  the  contract  price  for  a  building  were  exe- 
cuted, and  at  the  time  it  was  agreed  that  all  questions  of  damages  for  breach  of 
the  contract  should  be  left  for  future  adjustment,  and  the  notes  were  merged  into 
a  judgment  rendered  in  an  ordinary  suit  thereon  in  which  only  the  general 
issue  was  pleaded,  the  owner  of  the  building  was  not  precluded  from  recovering 
<iamages  for  defects  in  its  construction.    Lumber  Co.  v.  Carver,  467. 

6.  In  the  absence  of  any  evidence  of  fraud,  compulsion,  or  want  of  time  to 
read  the  written  contracts  for  the  shipment  of  the  live  stock,  they  must  be 
taken  as  merging  all  previous  understBindings  between  the  parties.  See  evi- 
dence held  to  show  that  the  contracts  sued  on  were  duly  executed  by  plaintiff's 
direction  in  order  to  secure  transportation  for  his  helpers.  Railway  v.  Bamett, 
49a. 

Contribntion. 

Where  the  tort  for  which  a  judgment  of  damages  was  rendered  against  de- 
fendant consisted  in  defendant's  use  of  a  defective  appliance  in  its  electric  light 
plant,  as  furnished  it  by  the  constructor  of  the  plant,  its  wrong  in  using  such 
appliance  being  an  active  wrong,  it  can  not  exact  contribution  from  the  con- 
structor, but  its  right  against  him,  if  any,  rests  upon  a  breach  of  contract.  Power 
€o.  V.  Maxwell,  294. 

-Contribatory  Negligence. 

In  going  between  cars.    See  Railroads,  11. 

Of  brakeman  in  not  knowing  defective  condition  of  track.    See  Railroads,  4. 

In  case  of  assault  by  conductor  on  a  passenger — ^provocation.  See  Carrier  of 
Passengers,  8,  9. 

Of  servant  in  resting  his  weight  on  the  iron  rods  of  a  telephone  pole.  See 
Negligence,  36. 

Is  usually  a  question  for  the  jury.  See  Negligence,  29;  Carrier  of  Passengersy 
11. 

See,  also,  Negligence,  10,  19. 

In  an  action  for  injury  to  a  brakeman  caused  by  his  falling  from  the  pilot 
of  an  engine  it  was  admissible,  upon  the  issue  of  contributory  negligence,  to 
show  that  the  pilot  of  the  edgine  was  the  usual  place  for  a  brakeman  to  ride 
while  engaged  in  switching  cars.    Railway  v.  Waller,  44. 

-Contribating  Canse.    See  Charge,  16. 

-Conveyance.    See  Deed;  Mortgage;  Trust  Deed. 

Where  a  grantor  conveyed  land  in  consideration  of  a  contemplated  marriage 
between  himself  and  the  grantee  and  her  agreement  to  have  a  house  erected  on 
the  land,  to  be  used  by  them  as  a  home,  and  the  grantee  failed  to  have  the 
house  erected,  and  the  grantor  died  before  the  consummation  of  the  marriage, 
his  heirs  were  entitled  to  recover  back  the  land.    Cummings  v.  Moore,  5^. 

Conversion.    See  Parties,  4. 

1.  In  an  action  for  the  conversion  of  a  one-half  interest  in  a  stock  of  goods, 
where  the  material  question  was  whether  plaintiff  had  sold  to  defendant  the 
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entire  stock  or  only  a  half  interest,  it  was  competent  for  defendant  to  prove  that 
about  two  months  prior  to  the  sale  plaintiff  had  offered  to  sell  to  another  per- 
son the  entire  stock  at  50  cents  on  the  dollar,  as  this  was  a  circumstance  tend* 
ing  to  show  that  plaintiff  had  made  the  same  or  a  similar  offer  to  defendants 
Puckett  V.  Irick,  466. 

2.  Evidence  showing  that  plaintiff's  services  while  he  worked  in  the  store  were 
worth  $18  per  week  was  irrelevant  and  inadmissible.    Id. 

Corporation.    See  Municipal  Corporation;  Receiver,  3;  Street  Railroad;  Sale,  5; 
Telephone  Company;  Venue,  1,  2,  6. 

1.  Contracts  made  by  a  corporation  with  a  minority  of  its  directors  are  not,  as 
a  general  rule,  void  for  that  reason,  but  voidable  only,  even  though  such  mi- 
nority may  have  used  their  position  and  superior  influence  to  advance  their  indi- 
vidual interests.    Farwell  v.  Babcock,  162. 

2.  Mismanagement,  neglect,  or  abuse  of  discretion  on  the  part  of  officers  of  a- 
corporation  in  their  conduct  of  its  business  will  not  authorize  the  courts  to  in- 
terfere on  behalf  of  minority  stockholders  to  set  aside  contracts  which  are  not 
void,  unless  there  is  plainly  shown  an  intention  to  sacrifice  the  interests  of  the 
corporation  and  the  minority  stockholders.    Id. 

Costs.    See  Carriers  of  Freight,  7;  Damages,  6. 

Cotenant.    See  Limitation,  8. 

Counties.    See  Constitutional  Law,  2;  County  Boundaries. 

Article  790,  Revised  Statutes,  providing  that  claims  against  a  county  must 
be  presented  for  allowance  before  suit  thereon,  is  not  applicable  where  the 
suit  is  brought  under  atide  4745  to  recover  damages  to  land  cauced  by  a  pub- 
lic road,  where  the  commissioners  court  and  the  owner  have  disagreed  as  to  the 
amoimt  of  the  damages.    Holt  v.  Rockwall  Co.,  365. 

County  Boundaries. 

1.  Under  the  Act  of  1897,  adding  article  808a  to  the  Revised  Statutes,  the  dis- 
trict court  has  jurisdiction  of  a  suit  to  establish  the  boundary  line  between  two- 
counties,  whether  such  line  has  been  theretofore  established  or  not,  and  although 
the  counties  may  have  appointed  surveyors  to  establish  such  line  and  their  duties, 
be  still  uncompleted.    Lampasas  Co.  v.  Coiyell  Co.,  195. 

2.  The  evidence  in  the  present  action  in  the  district  court  to  establish  the 
boundary  line  between  two  coimties  showing  the  true  line  to  be  as  located  by 
a  former  survey  made  under  the  orders  of  the  county  court,  it  is  immaterial 
whether  such  orders  were  regular  and  valid  or  not.    Id. 

3.  A  judgment  establishing  a  coimty  line  as  located  by  careful  surveyors  act- 
ing  imder  the  orders  of  the  county  court,  and  which  line  has  been  approved  by 
the  Commissioner  of  the  General  Land  Office,  and,  with  but  slight  interruptions,, 
recognized  by  the  counties  concerned  for  half  a  «*entury,  will  not  be  disturbed 
except  on  clear  evidence  that  it  is  erroneous.    Id. 

County  Conrt.    See  Jurisdiction,  1;  County  Boundaries,  1. 

County  Superintendent.    See  Public  Schools,  1. 

Coverture.    See  Will,  3. 

Creditors.    See  Deed,  7;  Garnishment,  5;  Fraudulent  Conveyance,  5. 

A  debtor  had  the  right  to  prefer  a  bona  fide  creditor,  and  the  creditor  may 
receive  from  his  debtor  property  reasonably  sufficient  to  p&y  his  debt.  Hart 
V.  Meredith,  271. 

Criminal  Prosecution.    See  Injunction,  1. 

Cross-Assignments.    See  Trespass  to  Try  Title,  5. 
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Cross-Bill.    See  Trial  of  Right  of  Property,  1. 
Custom.    See  Negligence,  26;  Power  of  Attorney,  2. 

Damages. 

From  construction  of  street  railroad,  not  ground  for  injunction.  See  Street 
Railroad,  1. 

Abutting  owner  may  claim  when  street  railway  is  for  freight  also.  See  Street 
Railway,  4. 

Held  not  result  of  breach  of  contract  to  lease  a  business  house.    See  Lease,  1. 

For  loss  of  credit  (general  standing,  not  financial  reputation)  held  exemplary 
and  not  actual  damages.    See  Malicious  Prosecution,  2. 

From  failure  to  deliver  a  telegraphic  burial  message — ^held  not  too  remote.  See 
Telegraph  Company,  2. 

Verdicts  for,  in  personal  injury  cases,  held  excessive,  or  not  so.  See  Action 
for  Death,  2,  8;  Verdict,  1,  2. 

Measure  of,  in  actions  for  death.  See  Action  for  Death,  6,  7.  Measure  of 
Damages,  2,  3. 

For  breach  of  contract,  not  merged  in  judgment,  when.    See  Contract,  5. 

Exemplary,  in  case  of  an  assault.    See  (>rriers  of  Passengers,  9. 

Claim  for,  in  death  cases,  not  assignable,  when.    See  Assignment  of  Claim,  1. 

To  lady  passenger,  from  crowded  condition  of  car,  held  not  too  remote.  See 
Carriers  of  Passengers,  14. 

Include  cost  of  fence  made  necessary  by  a  public  road.    See  Public  Road,  1. 

Measure  of,  for  cutting  timber.    See  Trespass,  2. 

See,  also,  Exemplary  Damages;  Measure  of  Damages;  Verdict;  Distress;  Per- 
sonal Injuries;  Remittitur;  Reconvention,  2. 

1.  Where  the  evidence  showed  that  plaintiff  had  been  seriously  injured,  but 
also  that  at  the  time  of  the  accident  here  involved  he  had  entirely  recovered 
from  such  injuries,  the  court  can  not  say  on  appeal,  on  an  assignment  alleging  ex- 
cessive damages,  that  the  jury  did  not  find  that  defendant  had  recovered  from 
the  former  injuries  and  on  that  basis  estimate  the  damages.  Railway  v.'Parvin, 
60. 

2.  An  instruction  that  if,  at  the  time  plaintiff  executed  a  release  of  his  claim 
for  damages,  his  injuries  were  in  fact  of  a  serious  or  permanent  character,  and 
that  he  had  been  led  to  believe  by  the  company's  surgeon  that  they  were  only 
slight,  and  he  was  induced  thereby  to  sign  the  release,  the  same  would  not 
preclude  a  recovery, — is  held  to  present  the  issues  arisinff  out  of  the  release  as 
favorably  as  plaintiff  could  require  under  the  evidence.    Webb  v.  Railway,  75. 

3.  See  charge  of  court,  in  an  action  for  damages  resulting  from  defendant's 
unlawful  act  in  turning  plaintiff's  cattle  out  of  a  pasture,  held  to  sufficiently 
submit  the  issue  of  whether  there  was  negligence  on  plaintiff's  part  in  failing 
to  exercise  ordinary  care  to  avoid  the  consequences  of  such  act.  Clerihew  v. 
Richardson,  202. 

4.  See  evidence  held,  to  warrant  a  verdict  for  damages  resulting  from  plain- 
tiff's cattle  being  turned  out  of  a  leased  pasture  before  expiration  of  the  twenty 
days'  notice  to  which  the  lease  entitled  him.    Id. 

6.  Verdict  for  $6750  sustained  as  not  excessive  for  personal  injuries  to  a  brake- 
man  earning  $60  per  month,  involving  amputation  of  leg.  Railway  v.  Patter- 
son, 249. 

6.  It  was  error  to  submit,  as  an  element  of  damages  for  personal  injuries,  the 
amount  paid  by  plaintiff  for  medicines,  without  proof  that  such  sum  was  their 
reasonable  value;  but  the  error  could  be  cured  by  remittitur  in  the  appellate 
court,  without  entitling  an  appellant,  who  had  not  raised  the  question  below, 
to  the  costs  of  appeal.    Id. 

7.  Where  the  evidence  in  an  action  for  injury  to  a  child  shows  that  she  has 
been  rendered  a  cripple  for  life,  her  capacity  for  manual  labor  totally  destroyed, 
and  that  her  education  is  insufficient  to  qualify  her  for  any  other  vocation,  evi- 
dence of  the  ordinary  wages  of  household  servants  is  admissible  to  aid  the  jury 
in  estimating  the  damages  to  which  she  is  entitled.    Railway  v.  Skidmore,  329. 

Death.    See  Action  for  Death;  Power  of  Sale,  1. 

Declarations  Against  Interest.    See  Evidence,  7. 
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DedicAtioiL    See  Streets. 

1.  In  an  action  against  a  city  to  recover  land  dedicated  to  it  by  deed  for  street 
purposes,  a  letter  written  by  the  grantor  to  the  city  prior  to  l^e  deed  and  con- 
taining a  condition  not  embodied  therein,  is  not  admissible  in  evidence.  Dallas 
v.  Gibbs,  275. 

2.  Wliere  a  dedication  of  land  to  a  dty  for  the  purpose  of  a  street  was  duly 
accepted  and  the  street  opened  up  thereon  for  a  part  of  the  way,  the  right  to 
the  use  of  the  land  for  street  purposes  vested  in  the  public,  and  the  dedication 
could  not  be  defeated  by  failure  or  delay  of  the  city  in  completing  the  opening 
of  the  street.    Idl 

3.  Where,  on  a  dedication  of  land  by  deed  to  a  city  for  street  purposes,  a 
map  was  executed  by  the  city  on  which  all  the  land  was  laid  out  as  a  street,  and 
under  a  city  ordinance  two-thirds  of  the  land  was  opened  up  for  a  street,  there 
was  an  acceptance  of  the  whole  street  as  conveyed  in  the  deed.    Id. 

4.  See  evidence  held  insufficient  to  show  a  dedication  of  a  sewer  system  to  a 
city.    Diamond  v.  Smith,  558. 

Deed* 

Reformation  of.    See  Equity  Jurisdiction,  1,  2,  3. 

In  fraud  of  creditors.    See  Fraudulent  Conveyance. 

May  be  shown  a  mortgage  by  parol  evidence.    See  Parol  Evidence. 

Ck>nstrued  with  reference  to  then  existing  conditions.    See  Water  Right. 

Can  not  be  varied  by  previous  letter  of  grantor.    See  Dedication,  1. 

Presumption  in  case  of  deed  to  either  spouse  during  marriage.  See  Ck>mmunity 
Property,  1. 

As  to  description  of  land  in.    See  Trespass  to  Try  Title,  3.' 

By  sheriff — proof  of.    See  Execution,  2. 

See,  also,  Trust  Deed;  Ck>nveyance;  Consideration;  Power  of  Attorney;  Tax 
Deed. 

1.  Where  the  only  statement  in  the  record  of  the  contents  of  a  deed  of  com- 
munity property,  executed  by  B.  after  the  death  of  his  wife,  is  a  mention  of  the 
conveyance  as  a  deed  of  all  B.'s  "right,  title,  claim,  and  interest"  in  the  land, 
describing  it,  with  names  of  the  parties,  its  date  and  record,  the  appellate  court 
is  not  justified  in  holding  that  such  deed  conveyed  the  deceased  wife's  interest 
in  the  land.    Stipe  v.  Shirley,  97. 

2.  The  action  being  in  trespass  to  try  title  by  plaintiffs,  claiming  as  the  heirs 
of  B.'s  wife  against  defendant  claiming  under  such  deed  from  B.,  and  the  evidence 
showing  that  plaintiffs  had  not  paid  taxes  on  the  land  for  more  than  twenty 
years  during  which  defendant's  title  was  of  record,  the  trial  court,  if  it  should 
construe  the  deed  from  B.,  in  the  light  of  its  full  recitals  and  the  attendant 
circumstances,  as  conveying  the  community  interests  of  both  B.  and  his  wife, 
should  submit  to  the  jury  the  issue  as  to  the  presumption  that  the  deed  was 
made  by  B.  to  satisfy  community  debts  which  arises  from  the  long  acquiescence 
of  the  heirs  of  the  wife.    Id. 

3.  The  rule  that  the  uncorroborated  testimony  of  the  wife  denying  the  due 
execution  of  her  deed  is  not  sufficient  to  overcome  the  officer's  oertliKiate  of 
her  acknowledgment,  regular  on  its  face  and  supported  by  his  testimony  or  other 
competent  evidence,  is  held  not  applicable  where  the  wife  denies  the  execution 
of  tne  deed  and  that  she  appeared  before  the  officer.  Following  Wheelock  v. 
Cavitt,  91  Texas,  679.    Mortgage  Co.  v.  Thetford,  152. 

4.  Where  the  wife  did  not  in  fact  join  in  the  husband's  deed  conveying  the 
community  homestead,  and  at  their  death  later  on  no  constituent  of  the  family 
remained,  the  deed  operated  by  estoppel  against  the  heirs  of  the  husband  from 
the  time  the  homestead  interest  ceased,  as  to  the  husband's  half  interest  in  the 
property;  but  the  deed  being  void  as  to  the  wife,  her  half  interest  descended  at 
her  death  to  the  children,  and  they  were  not  estopped  by  the  deed  to  assert  title 
to  such  half,  where  it  was  not  shown  that  they  had  received  from  their  fathes's 
estate  enough  property  to  render  them  liable  on  his  warranty.  Marler  v.  Handy, 
88  Texas,  421,  distinguished.    Id. 

5.  The  husband's  fraud  toward  the  wife  could  not,  as  to  her  half  initerest  in 
the  property,  be  set  up  by  his  children  in  avoidance  of  the  estoppel  created  by 
his  deed.    Id. 

6.  Recitals  in  a  deed  do  not  constitute  an  estoppel  as  to  strangers  to  the  in- 
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strtunent,  nor  as  to  suits  not  founded  on  it,  nor  will  such  estoppel  arise  in 
other  and  collateral  controversies  between  the  parties  to  the  deed.  Hart  v. 
Meredith,  271. 

7.  Where  judgment  creditors  sold  as  the  property  of  M.  land  which  was  de- 
scribed in  a  trust  deed  as  the  property  of  M.,  grantee  therein,  they  did  not 
thereby  become  privies  under  the  parties  to  such  deed,  so  as  to  entitle  them  to 
take  advantage  of  such  recital  therein.    Id. 

8.  In  an  action  to  recover  land  which  was  described  in  a  trust  deed  as  the 
property  of  M.,  bought  by  one  not  a  party  or  privy  to  such  deed,  plaintiff  waa 
entitled  to  contradict  by  parol  testimony  the  recital  in  such  deed  and  to  show 
the  true  nature  of  the  transactions  resulting  in  its  execution.    Id. 

9.  A  conveyance  of  certain  lands  specifically  described,  followed  by  a  general 
clause  of  conveyance  of  all  of  grantor's  land  in  the  county,  will  pass  land  so 
owned  by  him  though  it  was  not  one  of  the  tracts  specifically  described.  Lauch- 
heimer  v.  Saunders,  484. 

Default.    See  Judgment  by  Default;  Limitations,  2. 

Degree  of  Care.    See  Carrier  of  Passengers,  2;  Electricity,  3;  Negligence,  32. 

Delivery.    See  Sale,  6. 
Of  insurance  policy  as  a  gift.    See  Life  Insurance,  1. 

Demurrer.    See  Evidence,  11;  Levy. 
Oertain  exceptions  held  to  be  only  a  general  demurrer.    See  Injunction,  2. 

Deposition.    See  Bill  of  Exceptions. 

1.  A  defendant,  taking  depositions  of  his  own  witnesses,  opened  and  read  them 
after  return,  and  finding  one  Y.,  imfavorable,  moved  to  quash  his  deposition 
because  the  name  was  not  indorsed  on  the  envelope  in  which  it  was  returned, 
the  indorsement  showing  the  witnesses  to  be  S.  et  a1.  Held,  that  defendant 
waived  the  irregularity  by  using  the  depositions  of  the  other  witnesses.  Railway 
V.  Lyman,  22. 

2.  Where  the  heirs  of  the  original  plaintiff  became  parties  to  the  suit  after 
his  death,  it  was  not  error  for  the  court  to  refuse  to  exclude  the  deposition  of 
the  original  plaintiff  on  the  ground  that  the  heirs  were  not  parties  at  the  time 
the  deposition  was  taken.    Cummings  v.  Moore,  555. 

Devise. 

In  trust.    See  Will,  2. 

Devisee. 
Limitations  as  against  a  recovery  by.    See  Will,  3. 

Description. 
Of  land  in  a  deed.    See  Trespass  to  Try  Title,  3. 
Of  crops  in  a  mortgage.    See  Farm  Laborer's  Lien. 

Diligence.    See  New  Trial  1;  Railroads,  10;  State  School  Land,  5. 

Disaffinnance.    See  Minor,  2. 

Discovered  PeriL    See  Railroads,  13. 

Discretion.    See  Amendment;  Continuance,  1;  Measure  of  Damage,  3. 

Dismissal. 
Of  appeal  for  failure  to  file  briefs.    See  Appeal,  3;  Judgment,  12. 

Directing  Verdict.    See  Practice  in  Trial  Court,  3;  Practice  on  Appeal,  9. 
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Distress.    See  Reconvention,  1. 

If  property  levied  on  was  injured  in  the  possession  of  the  officer  by  his  neg- 
lect, plaintiff  who  had  wrongfully  sued  out  the  distress  warrant  under  which  it 
was  seized,  was  liable  therefor.    Hurst  v.  Benson,  227. 

Domicile. 
Of  corporation.    See  Sale,  5;  Venue,  1. 

Draft.    See  Banks. 
Payment  by.    See  State  School  Land,  3. 

Ejectment.    See  Trespass  to  Try  Title.. 

Elections.    See  Local  Option  Election;  Public  School  Election. 

Electricity.    See  Action  for  Death,  4,  5,  11;  Negligence,  16,  35. 

1.  Where  defendants,  operating  an  electric  light  plant,  permitted  a  broken 
uninsulated  wire  attached  to  one  of  their  poles  to  be  and  remain  near  the  street, 
and  so  connected  with  the  main  wire  supported  by  the  pole  as  to  become  charged 
with  an  electric  current  dangerous  to  a  person  passing  along  the  street,  they 
were  liable  for  injury  to  one  who  came  in  contact  therewith,  regardless  of 
whether  they  owned  the  broken  uninsulated  wire.    Wehner  v.  Lagerfelt,  520. 

2.  Where  defendants  negligently  permitted  an  uninsulated  wire  to  hang  from 
their  poles  to  within  a  foot  or  two  of  the  street,  and  negligently  permitted  the 
wire  above  it,  charged  with  electricity,  to  become  abraded  as  to  its  insulation, 
and  negligently  suffered  these  two  wires  to  become  and  remain  connected  by  a 
smaller  wire  which  conveyed  the  electric  current  to  the  hanging  wire,  such  negli- 
gence was  the  proximate  cause  of  the  injury  to  one  who,  while  on  the  street, 
was  hurt  by  coming  in  contact  with  the  hanging  wire  which  did  not  belong  to 
defendants,  since  each  of  the  negligent  acts  concurred  in  causing  the  injury.    Id. 

3.  In  the  construction  and  operation  of  an  electric  light  plant  the  highest  de- 
gree of  care  must  be  used  to  protect  persons  and  property  from  injury.  Cole  v. 
Parker,  563. 

4.  Parties  operating  an  electric  light  plant  are  bound  to  exercise  proper  care 
to  see  that  the  plant  is  properly  constructed  before  having  it  operated,  and  if 
they  are  negligent  in  this  respect,  the  death  of  another  caused  by  such  negli- 
gence renders  them  liable  without  actual  knowledge  of  the  defect,  and  although 
the  plant  is  operated  by  their  employes.    Id. 

Eminent  Domain.    See  Constitutional  Law,  1. 

Equitable  Title.    See  Trespass  to  Try  Title,  1. 

Equity  Jurisdiction. 

1.  Although  a  deed  be  void  on  its  face,  yet  since  it  operates  as  a  cloud  on  the 
title  of  the  property  conveyed,  a  court  of  equity  in  this  State  has  jurisdiction  of 
a  suit  to  cancel  it.    Morton  v.  Morris,  262. 

2.  The  court  could  not  reform  such  deed  and  impart  validity  to  it  upon  the 
offer  of  the  defendant  to  pay  the  money  due  by  the  note  in  such  reasonable  time 
as  the  court  should  fix,  "as  long  as  he  is  protected  against  said  attachment  lien," 
since  the  court  had  no  power  to  add  to  or  subtract  from  the  agent's  authority, 
or  to  change  the  contract  as  made.    Id. 

3.  A  mistake  by  a  party  as  to  a  legal  meaning  and  effect  of  an  executed 
agreement  such  as  a  de^  affords  no  ground  for  a  reformation  of  the  instrument. 
Id. 

Error.    See  Appeal,  2;  Assignment  of  Error. 

Estates  of  Decedents.    See  Administration;  Will,  2. 

EstoppeL    See  Deed,  4,  5,  6;  Limitations,  6;  Municipal  Bonds,  2;  Vendor's  lien,  2. 
1.    See  pleading  of  facts  attending  a  purchase  of  piling  material  for  railroad 
Vol.  27  Civil— 42. 
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construction,  held  to  show  estoppel  of  the  railway  company  from  claiming  that 
the  sale  was  not  to  such  company,  hut  to  independent  contractors  for  its  con- 
struction work.    Railway  v.  Dale,  10. 

2.  See  charge  on  estoppel  by  acts  of  agents  held  sufficient  on  the  subject  of  the 
knowledge  by  the  principal  of  such  agent's  acts.    Id. 

3.  One  whose  conduct  has  authorized  another  to  believe  that  a  third  party 
with  whom  such  other  person  is  dealing  is  acting  as  his  agent,  may  be  estopped 
by  the  acts  of  his  supposed  agent  though  not  known  to  him.    Id. 

4.  See  charge  on  estoppel  held  properly  refused  because  covered  by  the  gen- 
eral charge.    Id. 

5.  All  circumstances  tending  to  explain  defendant's  acts  are  admissible  on  the 
issue  of  his  contract  by  estoppel.    Id. 

6.  In  a  suit  on  notes  in  connection  with  which  foreclosure  of  a  mechanic's  lien 
on  the  homestead  is  sought,  acts  of  the  husband  constituting  as  to  him  an  estop- 
pel to  plead  limitations  would  not  estop  the  wife,  where  she  was  not  connect^ 
with  such  acts  and  was  guilty  of  no  positive  fraud.    Association  v.  Stewart,  300. 

7.  Where  plaintiff,  after  he  had  inspected  the  top  wheat  in  one  of  two  cars 
he  had  ordered  from  defendants,  made  an  agreement  reserving  25  per  cent  of 
the  price  for  reclamation  on  weights  and  grades,  and  afterwards  found  that  the 
wheat  in  the  bottom  of  the  car  was  not  as  good  as  that  at  the  top,  and  that 
the  wheat  in  the  other  car  was  in  a  worse  condition,  such  agreement  did  not 
estop  him  from  claiming  more  than  the  amount  so  reserved.  Milling  Co.  v. 
Morris,  553. 

8.  Where  the  purchaser  of  a  vendor's  lien  note  is  not  shown  to  have  been 
present  at  a  sale  by  another  of  the  land  under  execution,  or  to  have  had  any 
reason  to  believe  that  the  execution  purchaser  did  not  know  of  his  claim,  he  is 
not  estopped  from  asserting  his  lien  against  such  purchaser.  Brotherton  v.  An- 
derson, 5iB7. 

Evidence. 

Of  alb  circumstances  to  show  estoppel  in  pais.    See  Estoppel,  5. 

Expert  testimony  as  to  condition  of  railroad  track.    See  Railroads,  3. 

Prima  facie  proof — ^recitals  of  notice,  etc.,  in  trust  deed.    See  Trust  Deed,  4. 

Admission  or  rejection  of  superfluous,  is  harmless.  See  Evidence,  5;  Negligence, 
14;  Practice  in  Trial  Court,  1;  Practice  on  Appeal,  4. 

Contradicting  or  varying  written  instrument.  See  Deed,  8;  Dedication,  1;  Evi- 
dence, 6,  18;  Fire  Insurance,  2;  Parol  Evidence. 

Of  enhanced  value  of  property.    See  Public  Road,  2. 

Circumstantial,  to  prove  a  gift.    See  Life  Insurance,  1,  2. 

Declarations  against  interest.    See  Evidence,  7. 

Of  wife,  impeaching  officer's  certificate  of  her  acknowledgment.    See  Deed,  3. 

Of  duties  of  train  porter — in  showing  negligence.    See  Carriers  of  Passengers,  4. 

Of  railroad  foreman  as  to  inspection  of  engine.    See  Railroads,  22. 

Parol,  to  show  independent  agreement  and  additional  consideration.  See  Real 
Estate  Broker,  3. 

Of  mere  chance  of  higher  salary,  too  remote.    See  Personal  Injuries,  1. 

Parol,  to  show  intention  of  testator.     See  Will,  5. 

Of  injury  in  alighting  from  moving  train.    See  Negligence,  23,  24,  25. 

Of  condition  and  value  of  cattle.    See  Livestock  Shipment,  5. 

Of  customary  manner  of  cleaning  electric  lamps,  held  not  too  remote  in  time. 
See  Negligence,  38. 

Of  imderstanding  of  contractor  as  to  whom  he  was  dealing  with.  See  Contract, 
2. 

See,  also.  Parol  Evidence;  Expert  Evidence;;  Res  Gestae;  Variance;  Notary; 
Impeachment;  Malicious  Prosecution,  4;  Trespass  to  Try  Title,  8;  Judgment,  2; 
Damages,  1. 

1.  Instruments,  which  were  admissible  if  the  signatures,  which  were  denied, 
were  genuine,  were  offered  without  other  proof  of  execution  than  such  as  could 
be  drawn  by  the  jury  from  comparison  with  other  admittedly  genuine  signatures 
in  evidence.  Held,  that  their  rejection  could  not  be  found  error  when  the  orig- 
agency  by  proving  the  declarations  of  the  agent.    Telephone  Co.  v.  Kersh,  127. 

2.  Where  an  insolvent  debtor  has  conveyed  his  property  to  a  trustee  for  cred- 
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itors,  and  is  made  a  formal  party  to  an  action  against  the  trustee,  he  can  not 
he  heard  to  object  to  evidence  that  does  not  in  any  manner  increase  his  liability 
Wilson  V.  Bank,  54. 

3.  In  trespass  to  try  title  for  property  bought  at  an  execution  sale  made 
within  two  years  under  a  judgment  by  default  against  a  nonresident  cited  by 
publication,  it  was  not  error  to  admit  evidence  showing  that  after  judgment  on 
a  motion  for  new  trial  in  such  former  suit,  an  appeal  had  been  taken,  but  had 
been  abandoned,  and  the  time  for  prosecuting  the  appeal  had  expired.  Glaze  v. 
Johnson,  117. 

4.  Where  an  agent  testifies  directly  that  he  was  agent,  this  is  not  proof  of 
agency  by  proving  the  declarations  of  the  agent.    Telegraph  Co.  v.  Kersh,  127. 

5.  The  erroneous  admission  of  hearsay  evidence  to  show  a  fact  otherwise 
clearly  established,  is  not  reversible  error.    Lord  v.  Insurance  Co.,  139. 

6.  The  declarations  of  the  insured  that  a  life  insurance  policy  payable  to  his 
estate  belonged  to  his  sister  were  not  inadmissible  as  tending  to  vary  the  terms 
of  a  written  instrument,  since  the  policy  was  a  subject  of  g&t.    Id. 

7.  Where  the  insured  stood  in  loco  parentis  to  his  sister,  his  declarations  as 
to  having  given  her  a  policy  payable  to  his  estate  were  not  inconsistent  with 
his  possession  of  the  policy,  and  were  admissible  as  against  interest.    Id. 

8.  Only  such  objections  to  the  admissibility  of  evidence  as  were  made  and 
acted  upon  in  the  trial  court  will  be  considered  on  appeal.  Railway  v.  Wright, 
19d. 

9.  Where  it  was  an  issue  whether  plaintiff's  live  stock  were  shipped  on  a  ver- 
bal contract  without  limitation  of  the  carrier's  liability,  or  on  a  written  con- 
tract limiting  liability  to  defendant's  own  line,  and  there  was  evidence  that  the 
damages  sued  for  occurred  solely  on  connecting  lines,  it  was  prejudicial  error 
for  the  court  to  exclude  from  the  evidence  an  abandoned  petition  by  plaintiff 
averring  the  execution  of  a  written  contract.    Id. 

10.  Evidence  irrelevant  to  any  issue  presented  by  the  pleadings  is  inadmis- 
sible.   Hurst  V.  Benson,  227. 

11.  Defects  in  pleading  should  be  taken  advantage  of  by  demurrer,  and  not  by- 
objection  to  the  evidence.    Id. 

12.  Erroneous  admission  of  evidence  irrelevant  but  unimportant  in  answer  to 
a  hypothetical  question  not  warranted  by  the  proof,  may  not  be  ground  for  re- 
Tersal  when  it  was  not  likely  to  have  influenced  the  jury.  Railway  v.  Patterson, 
249. 

13.  A  certificate  by  the  Commissioner  of  the  General  Land  Ofilce  that  a  certain 
survey  had  been  sold  to  an  actual  settler  and  the  sale  afterward  canceled  on 
account  of  abandonment  was  not  admissible  to  impeach  the  title  of  one  applying 
to  purchase  it  between  the  date  of  sale  and  that  of  abandonment  as  shown  by 
flu<£  certificate.    Hamilton  v.  McAuley,  256. 

14.  The  Commissioner  is  authorized  by  law  to  certify  to  copies  of  his  records 
or  to  facts  that  appear  from  the  records;  but  his  certificate  to  a  sale  having 
been  made  is  rather  his  conclusion  from  a  combination  of  facts, — ^the  many  steps 
to  be  taken  by  a  purchaser  to  acquire  title, — and  is  not  admissible  as  evi- 
dence.   Id. 

15.  Upon  an  issue  as  to  whether  the  deceased,  plaintiffs  husband,  contributed 
anything  to  her  support  for  some  years  prior  to  his  death,  it  was  error  to  allow 
plaintiff  to  testify  that  he  had  taken  out  several  accident  policies  in  her  favor, 
but  that  she  did  not  remember  when,  nor  their  contents,  her  knowledge  of  such 
<x)ntents  being  derived  from  hearing  them  read  by  a  friend;  nor  could  an  accident 
policy  in  plaintiff's  favor,  shown  her  while  she  was  testifying  and  which  she 
stated  to  be  just  like  the  other  one,  be  given  in  evidence  to  prove  the  contents 
of  the  other  policies  which  had  been  lost.    Railway  v.  Johnson,  420. 

16.  In  an  action  for  the  destruction  of  a  pear  orchard  by  fire  it  was  not  per- 
missible for  a  witness  who  knew  nothing  of  plaintiff's  orchard,  but  based  his 
opinion  on  general  knowledge  of  the  condition  of  pear  orchards  in  that  section  of 
•country,  to  state  that  such  orchards  added  nothing  to  the  value  of  the  land  on 
which  they  stood.    Railway  v.  Burroughs,  422. 

17.  Where,  in  an  action  for  damages  to  realty  caused  by  fire,  it  appeared  that 
plaintiff  was  in  possession  under  a  claim  of  ownership,  and  that  his  title  was 
not  put  in  issue,  the  erroneous  introduction  in  evidence  of  a  deed  showing  plain- 
tiff's title  was  harmless.    Id.  • 
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Evidence — continued. 

18.  Oral  evidence  of  the  contents  of  a  public  weigher's  certificate  is  not  admis- 
sible without  properly  accounting  for  the  failure  to  produce  the  instrument  itself. 
Milling  Co.  v.  Morris,  553. 

19.  In  an  action  by  heirs  evidence  by  the  defendant,  claiming  under  a  sale  of 
land  made  by  a  trustee,  that  the  deceased  ancestor,  beneficiary  in  the  trust,  re- 
quested the  trustee  to  ^ell  the  land,  is  inhibited  by  the  statute  as  a  transaction 
with  the  decedent.    Rev.  Stats.,  art.  2302.    Gillaspie  v.  Murray,  580. 

20.  Proof  of  parol  gift  of  land  will  not  sustain  an  allegation  of  a  parol  sale. 
Newcomb  v.  Cox,  583. 

Exceptions.    See  Charge,  6;  Demurrer;  Practice  on  Appeal,  8;  Reconvention,  2. 

Szecution.    See  Community   Property,  2;    Levy;   Judgment  Lien;    Vendor  and 
Vendee,  1;  Sale  of  Land,  2. 

1.  Parol  evidence  is  admissible  to  show  a  clerical  error  in  the  return  of  an 
execution,  such  as  a  wrong  recital  of  the  date  of  the  levy.  Davidson  v.  Chandler,. 
418. 

2.  Where  in  trespass  to  try  title  the  defense  was  a  purchase  of  the  land  at 
execution  sale  against  the  plaintiff,  it  was  error  to  exclude  the  execution,  which 
was  issued  June  9,  1899,  and  the  sheriff's  deed  thereimder,  on  the  groimd  that 
the  return  recited  that  the  writ  was  issued  and  levy  made  Jime  1,  1899,  and 
that  the  deed  also  recited  the  levy  as  made  on  that  date,  it  sufficiently  appear- 
ing from  the  execution  and  rettun  that  the  date  of  levy  entered  on  the  return 
was  a  clerical  error,  and  defendant  having  offered  evidence  to  show  the  mis- 
take.   Id. 

Execution  Purchaser.    See  Commimity  Property,  2;  Liens,  4;  New  Trial,  1;  Ven- 
dor  and  Vendue,  1. 

Execution  Sale.    See  Trespass  to  Try  Title,  8. 

Executors.    See  Will,  1,  2,  3. 

Executory  Contract.    See  Mechanic's  Lien,  1;  Sale,  2,  4;  Vendor  and  Vendee. 

Exemplary  Damages.    See  Carriers  of  Passengers,  9;  Malicious  Prosecution,  2; 

*    Trespass,  1,  2. 

Evidence  held  sufficient  to  show  that  the  action  of  a  sewer  company  in  break- 
ing plaintiff's  sewer  connection  was  wrongful,  willful,  and  oppressive,  and  such 
as  warranted  exemplary  damages.    Diamond  v.  Smith,  558. 

Exemptions. 

A  single  man  engaged  in  a  land,  loan,  and  insurance  agency  business  is  not  en- 
titled to  have  exempted  from  execution,  as  tools  and  apparatus  belonging  to  his. 
trade  and  profession,  a  harness  and  buggy  which  he  uses  in  carrying  on  such 
business.    Cates  v.  McClure,  459. 

Exhibit.    See  Public  Schools,  7. 
Will  not  supply  want  of  allegation.    See  Jurisdiction,  2. 

Expert  Evidence.    See  Railroads,  2. 

A  physician  of  35  years  practice  who,  being  called  as  a  witness,  stated  that 
he  had  read  the  best  authorities  on  the  subject,  and  knew  what  they  said  as  to 
the  permanent  injury  or  bad  results  of  an  electrical  shock  to  the  human  system^ 
but  that  he  had  no  personal  experience,  and  was  not  an  expert,  and  did  not  feel 
qualified  to  give  an  opinior,  did  not  show  himself  qualified  to  testify  as  an  ex« 
pert  as  to  the  results  of  an  electrical  shock  received  by  plaintiff.  Wehner  v. 
Lagerfelt,  520. 

False  Imprisonment.    See  Libel. 
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Fann  Laborer's  Lien. 

The  statute  providing  for  fixing  and  preserving  a  farm  laborer's  lien  does 
not  require  him  to  describe  in  his  account  or  affidavit  the  products  raised  on  the 
farm  by  his  labor.    Allen  v.  Glover,  483. 

Fence. 
Erecting  across  public  way.    See  Negligence,  11. 
Cost  of,  included  as  damages.    See  Public  Road,  1. 

Piling  Briefs. 
Appeal  dismissed  for  failure  in;  "five  days  before,"  construed.    See  Appeal,  3,  4. 

Findings  of  Fact.    See  Practice  on  Appeal,  3,  8. 

Fire  Insurance.    See  Joinder,  1. 

1.  Where  the  policy  of  insurance  upon  limiber  on  which  plaintiff's  action  was 
brought  contained  a  clear  space  clause  which  was  a  warranty,  and  the  evidence 
showed  that  plaintiff  had  failed  to  comply  therewith,  the  court  properly  in- 
structed a  verdict  for  the  insurance  company.  See  evidence  held  to  show  such 
failure  of  compliance,  and  as  not  showiog  fraud  or  mistake  on  the  part  of  the 
agent  in  inserting  such  clause.    Keller  v.  Insurance  Co.,  102. 

2.  Evidence  of  an  implied  agreement  waiving  the  dear  space  clause,  made 
prior  to  issuance  of  the  jMlicy,  was  not  admissible  to  contradict  the  terms  of  the 
written  contract.    Id. 

Fires. 

Set  by  railroad  engines.    See  Railroads,  17,  18,  20. 

Foreclosaie.    See  Mechanic's  Lien,  3;  Mortgage,  1;  Parties,  2,  5;  Sale  of  Land,  3.. 

1.  One  to  whom  defendant  in  a  foreclosure  proceeding  had  conveyed  the  land 
was  properly  made  a  party  to  the  foreclosure.    Gassidy  v.  Mortgage  Co.,  211. 

2.  The  cases  holding  that  in  foreclosure  suits  the  value  of  the  property  against 
which  the  lien  is  asserted,  and  not  the  amount  of  debt  claimed,  determines  the 
jurisdiction  of  the  court,  do  not  apply  in  cases  of  liens  given  by  statute.  Allen 
V.  Glover,  483. 

3.  A  suit  on  a  debt  for  $84,  and  to  foreclose  a  farm  laborer's  lien  therefor  on 
crops  worth  $250,  was  properly  commenced  in  justice  court.    Id. 

Foreign  Law. 

The  law  of  another  State  is  presiuned,  in  the  absence  of  proof  on  the  point, 
to  be  the  same  as  the  law  of  this  State.    Railway  v.  d'Arcais,  57. 

Fraad.    See  Carriers  of  Freight,  4;  Deed,  5;  Limitations,  5;  Statute  of  Frauds; 
Venue,  3. 

1.  .A  party  is  held  to  a  knowledge  of  the  contents  of  an  instrument  he  has 
signed,  unless  it  is  shown  that  the  adverse  party  practiced  some  fraud,  misrep- 
resentation, or  deceit  whereby  he  was  misled  or  misinformed  as  to  its  contents, 
and  was  thus  induced  to  sign  it  in  ignorance  of  its  contents;  and  such  facts  must 
be  alleged  in  an  action  seeking  to  avoid  the  effect  of  the  instrument.  See  com- 
promise agreement  between  stockholders  of  a  corporation  containing  a  clause 
herein  sought  to  be  avoided,  ratifying  former  leases  and  contracts  made  by  the 
corporation.    Farwell  v.  Babcock,  163. 

2.  Where,  in  an  action  by  an  attorney  to  recover  the  value  of  services,  de- 
fendant pleaded  an  agreement  by  which  he  was  entitled  to  fix  the  amount  to  be 
paid,  with  proof  of  payment,  plaintiff  could  not  avoid  defendant's  action  in  fix- 
mg  the  amount  of  the  compensation  and  recover  the  reasonable  value  of  the  ser- 
vices upon  quantum  meruit  without  pleading  that  defendant  acted  m  bad  faith. 
Tennant  v.  Fawoett.  428. 

Frandnlefit  Conveyance.    See  Trespass  to  Try  Title,  1. 

1.  A  conveyance  of  land  can  not  be  attacked  for  fraud  on  creditors,  as  against 
a  subsequent  innocent  purchaser.    White  v.  Bank,  487. 
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FraadiUent  Conveyance— continued. 

2.  Where  defendant,  understanding  that  she  was  lawfully  married  to  her  sup- 
posed husband,  was  induced  to  convey  to  him,  without  consideration,  one-half 
her  lot  on  which  they  resided  as  husband  and  wife,  and  the  husband  was  as  that 
time  married  to  plaintiff,  and  afterwards  conveyed  such  one-half  of  the  lot  to 
plaintiff,  without  consideration,  the  court  was  justified  in  finding  that  the  hus- 
band compelled  defendant  to  execute  the  conveyance  to  him  by  fraud,  threats, 
and  intimidation,  and  because  she  thought  he  was  her  husband.  Hodges  v. 
Hodges,  537. 

3.  limitations  did  not  begin  to  run  against  defendant's  right  to  have  her  deed 
to  the  husband  canceled  until  she  discovered  the  fraud  he  had  practiced  on  her 
in  pretending  to  be  a  single  man  at  the  time  of  their  marriage.    Id. 

4.  See  evidence  held  to  warrant  a  finding  that  none  of  the  husband's  money 
went  to  pay  for  improvements  placed  on  the  land  conveyed  to  him  by  defend- 
ant.   Id. 

5.  Evidence  held  sufficient  to  show  that  a  deed  by  an  insolvent,  not  recorded 
for  a  year  after  its  date  and  reciting  a  consideration  not  in  accord  with  the  value 
of  the  land  or  the  debt  satisfied  by  it,  was  fraudulent  as  to  creditors.  Tinsley 
V.  Corbett,  633. 

Fraflaulent  Representations. 

An  answer  in  defense  of  a  note  given  on  sale  of  land,  which  states  that  the 
consideration  of  the  sale  was  partly  the  assumption  of  one-half  a  certain  incum- 
brance, which  the  seller  fraudulently  represented  to  be  only  $900  when  it  was 
$1060,  which  representation  defendant  relied  on  and  agreed  to  pay  and  after- 
wards paid  one-half  the  larger  sum,  sufficiently  alleged  the  fraudulent  represen- 
tations and  was  good  against  a  special  demurrer  on  that  ground.  Adcock  v. 
Creighton,  243. 

Fundamental  Error.    See  Assignment  of  Error,  1. 

An  assignment  of  error  in  an  action  for  divorce  to  the  effect  that  the  trial 
court  erred  in  awarding  the  custody  of  the  children  to  the  plaintiff  because  the 
record  shows  that  no  proof  such  as  is  required  bv  article  2987  of  the  Revised 
Statutes  was  offered,  and  no  evidence  heard  as  to  the  prudence  and  ability  of  the 
parents  as  required  by  law,  does  not  present  fundamental  error,  and  not  being 
in  the  record,  can  not  be  considered.    Wetz  v.  Wetz,  697. 

Gamiahment.    See  Liens,  1. 

1.  Money  to  become  due  on  an  entire  but  uncompleted  building  contract  is 
not  subject  to  garnishment.    Medley  v.  Radiator  Co.,  384. 

2.  Where  the  answer  of  a  garnishee  set  up  a  building  contract  with  the  debtor, 
entire  in  its  nature  and  still  uncompleted,  but  providing  for  payments  as  the 
work  progressed,  and  further  set  up  that  the  amount  which  the  garnishee  had 
paid  the  contractor  was  less  than  the  estimated  value  of  the  work  done,  this 
was  not  equivalent  to  an  answer  that  the  per  cent  of  the  value  not- covered  by 
the  payment  had  then  accrued  as  a  debt  against  the  garnishee,  since  he  did  not 
then  owe  the  unpaid  balance  of  the  estimated  value,  and  even  had  a  certain  in- 
terest in  the  sums  already  paid  in  the  event  the  work  was  abandoned  and  he  had 
to  finish  the  contract.    Id. 

3.  McClellan  v.  Routh,  15  Texas  Civil  Appeals,  344;  Carter  v.  Bush,  79  Texas, 
31,  and  Mensing  v.  Engelke,  67  Texas,  537,  reviewed  and  distinguished.    Id. 

4.  The  garnishment  lien  attaches  only  to  such  liability  as  had  accrued  at  the 
date  of  service  of  the  writ  or  accrued  between  such  service  and  the  date  named 
for  the  answer,  and  the  operation  of  the  writ  is  not  extended  by  virtue  of  a  re- 
quest of  the  garnishee  for  time  in  which  to  file  an  amended  answer.    Id. 

5.  Where  by  virtue  of  a  garnishment  a  creditor  asserts  a  lien  on  fimds  not 
subject  thereto  other  creditors  who  have  acquired  rights  in  such  funds  may  raise 
the  defense,  as  it  is  not  personal  to  the  garnishee.    Id. 

General  Demurrer.    See  Assignment  of  Error,  3;  Injunction,  2;  Sale,  3. 

General  Denial.    See  Mandamus,  1. 
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General  Land  Office.    See  Commissioner  Land  Office. 

Gift.    See  Life  Insurance,  1,  2;  Parol  Gift  of  Land;  Statute  of  Frauds;  Vari- 
ance, 1. 

Good  Faitb.    See  Judgment,  2. 

Guardian.    See  Judgment,  17;  Limitation,  3;  Power  of  Sale,  2. 

See  evidence  in  proceeding  to  set  aside  a  judgment  finally  discharging  a  guar- 
dian, brought  after  four  years,  held  not  sufficient  to  warrant  such  relief,  because 
the  circumstances  shown  merely  tended  to  prove  fraud  and  concealment,  and  no 
sufficient  reason  appears  why  the  proceeding  was  not  instituted  within  the  stat- 
utory period.    Stewart  v.  Bobbins,  188. 

Harmless  Error.  See  Evidence,  12;  Misjoinder;  Practice  in  Trial  Court,  1;  Prac- 
tice on  Appeal,  11. 
Where  the  uncontradicted  evidence  in  an  action  for  injuries  caused  by  fire 
allowed  to  escape  from  defendant's  engines  showed  that  the  fire  resulted  from 
defendant's  negligence,  evidence  that  at  the  time  the  fire  was  set  the  train  crew 
did  not  return  to  assist  in  extinguishing  it,  even  if  irrelevant,  could  not  have  re- 
sulted in  harm  to  defendant.    Railway  v.  Burroughs,  422. 

Hearsay.    See  Evidence,  15. 

Heirs.    See  Community  Property,  2,  3,  4;  Deed,  4;  Deposition;  Evidence,  19; 
Limitations,  8;  Will,  6. 

Highway.    See  Public  Boad. 

Homestead.    See  Deed,  4;  Estoppel,  6;  Injimction,  3;  Mechanic's  Lien,  3;  Usury, 
6;  Vendor's  Lien,  1. 

1.  The  constitutional  provision  (Constitution,  article  14,  section  6)  donating  to 
every  head  of  a  family  without  a  homestead  160  acres  of  land  upon  the  sole  con- 
dition that  he  settle  upon  and  occupy  it  for  three  years  and  pay  the  office  fees, 
renders  void  so  much  of  the  fir^t  section  of  the  Act  of  April  15,  1889  (the  "scrap 
land"  act),  as  makes  the  right  dependant  on  the  further  condition  that  the  land 
be  not  unwittingly  inclosed  by  a  bona  fide  settler  who  may  desire  to  purchase 
it,  and  is  given  a  six  month's  preference  to  do  so.    Yoacham  v.  McCurdy,  183. 

2.  The  homestead  right  of  one  purchasing  and  at  once  occupying  land  as  a 
home  prevails  over  the  lien  of  a  judgment  against  him  previously  recorded  and 
indexed  in  the  county  where  it  is  situated.    Wallis  v.  Wendler,  235. 

3.  A  leasehold  interest  in  land  is  exempt  from  execution,  when  occupied  as  the 
homestead  of  the  family.    Allen  v.  Ashbum,  239. 

4.  The  surviving  husband  after  death  of  the  other  members  of  the  family  is 
still  entitled  to  the  homestead  exemption;  and  this  includes  and  protects  from 
execution  matured  crops  grown  on  but  not  severed  from  the  soil.    Id. 

5.  The  husband  is  not  entitled,  after  the  death  of  the  other  members  of  the 
family,  to  the  exemption  of  personal  property  secured  to  the  survivors  in  case 
of  his  death  by  article  2046,  Revised  Statutes;  and  gathered  crops,  though  raised 
on  the  homestead,  are  in  such  case  subject  to  execution.    Id. 

6.  Where  lots  originally  a  part  of  the  city  homestead  were  fenced  off  and 
houses  built  thereon  whidi  were  rented  to  tenants  by  the  month  for  several 
years,  they  were  thereby  segregated  from  the  homestead  and  subject  to  execution, 
although  the  owner  sometimes  himg  out  clothes  to  dry  on  parts  of  them,  and  had 
the  right  to  carry  water  across  one  of  them,  and  his  children  and  chickens  had 
free  access  to  all  the  lots.    Wurzbach  v.  Menger,  290. 

7.  The  fact  that  the  money  received  for  the  rent  of  such  lots  was  necessary 
for  the  support  of  the  owner's  family  could  not  shield  them  from  forced  sale  for 
his  debts.    Id. 

8.  Where  a  portion  of  one  of  the  lots  fenced  off  and  rented  was  occupied  by 
the  owner's  bam,  sudi  portion  remained  a  part  of  the  homestead.    Id. 

9.  The  fact  that  the  owner  had  been  renting  the  houses  for  ten  years,  and 
that  the  rent  money  was  necessary  for  the  support  of  his  family,  was  conclusive 
that  the  lots  had  been  permanently  set  apart  as  tenant  houses.    Id. 
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Homestead — continued. 

10.  The  husband  acting  as  the  head  of  the  family  and  in  good  faith,  has  power 
to  contract  the  homestead  area  by  abandonment,  without  the  concurrence  of  the 
wife,  and  in  such  case  his  deed  alone  will  convey  the  title  to  the  part  abandoned. 
Drew  V.  Wooten,  456. 

11.  The  abandonment  must  be  actual,  and  mere  intention  to  abandon  as  evi- 
denced by  the  husband's  deed  and  the  like  is  not  sufficient  where  the  homestead 
use  continues:    Id. 

12.  Where  the  husband  had  bought  and  inclosed  a  block  of  twelve  town  lots 
for  a  homestead,  and  prior  to  his  conveyance  of  one  of  the  lots  to  another  person 
he  permittied  the  purchaser  to  place  lumber  on  the  lot  for  the  erection  of  a 
house  thereon,  there  was  an  abandonment  of  the  possession  and  occupancy  of  such  . 
lot  for  homestead  purposes.    Id. 

13.  Where  for  several  years  after  the  husband's  conveyance  of  the  abandoned 
lot  he  did  not  render  it  for  taxes,  and  the  wife  did  not  render  it  the  year  after 
his  death,  nor  assert  any  claim  during  all  these  years  to  the  lot  as  being  still  a 
part  of  her  homestead,  her  testimony  that  she  refused  to  sign  the  deed  conveying 
it,  and  never  intended  to  relinquish  her  homestead  claim  to  it,  is  ineffectual.    Id. 

14.  In  determining  whether  a  homestead  is  rural  or  urban,  the  circumstances 
at  the  time  the  property  was  acquired  and  made  a  home  can  not  be  made  con- 
clusive, the  right  being  affected  by  conditions  of  use,  surroundings,  and  relation 
to  the  town  at  the  time  the  adverse  right  became  fixed.  Lauchheimer  v.  Saun- 
ders, 484. 

Hasband  and  Wife.    See  Carriers  of  Passengers,  13;  Ck>mmanity  Property;  Estop- 
pel, 6;  Fraudulent  Conveyance;  Limitations,  7;  Married  Woman;  Trespass 
tp  Try  Title,  1. 
Husband's  power  as  to  the  homestead.    See  Homestead,  4,  10. 

Hirpothetical  QnestioiL    See  Evidence,  12. 

Illegal  Contract.    See  Carriers  of  Freight,  2. 

In  an  action  on  a  liquor  dealer's  bond  by  a  father  for  damages  for  sale  of 
liquor  to  a  minor  son,  an  assignee  of  one-half  the  claim  for  such  damages  inter- 
vened, seeking  recovery.  Defendants  pleaded  that  intervener  had  been  guilty  of 
barratrous  conduct  in  willfully  encouraging  and  inciting  plaintiff  to  bring  the 
suit,  with  intent  to  harass  them,  and  offered  evidence  to  show  that  intervener 
had  Instituted  several  similar  suits  against  them  without  justification,  and  that 
he  once  proposed  to  a  witness  that  he  take  his  young  brother  into  defendant's 
saloon,  and  then  sue  on  the  bond,  and  they  would  divide  the  recovery,  saying 
that  defendants  were  robbing  the  people,  and  it  was  no  harm  to  rob  them.  Held, 
that  the  evidence  should  have  been  admitted,  since  the  statute  as  to  barratry 
makes  it  a  penal  offense  for  anyone  to  willfully  insti^te  the  bringing  of  a  suit 
with  intent  to  harass  or  distress  the  defendant,  and  if  there  were  such  instiga- 
tion, and  if  it  and  the  contract  for  the  fee,  with  assignment  to  intervener  of 
one -half  the  claim  or  fee,  were  parts  of  the  same  transaction,  the  contract 
thereby  became  tainted  with  illegality  and  unenfordble.    Cox  v.  Watelsky,  478. 

Impeachment 

Of  certificate  of  wife's  acknowledgment  by  her  testimony.    See  Deed,  3. 

On  the  issue  of  fraudulent  representations  by  the  vendor  as  to  the  amount  of 
an  incumbrance  one-half  of  which  was  to  be  assumed  by  the  vendee, — $900  in- 
stead of  $1060, — ^when  the  former  had  testified  that  he  told  the  latter  that  one 
C.  had  been  informed  of  the  incumbrance  and  that  it  was  $1080,  and  was  wiUing 
to  buy  the  land  and  assume  it,  it  was  competent  to  prove  by  C.  that  the  amoimt 
of  the  incumbrance,  as  stated  to  him  by  the  vendor,  was  only  $450.  Adcock  v. 
Creighton,  243. 

Implied  Invitation.    See  Raih-oads,  14,  15. 

Improvements.    See  Statute  of  Frauds,  2. 

Improvements  in  Good  Faith.    See  Parol  Gift  of  Land,  2. 
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Indemnitors.    See  .cirgument  of  Gounael,  1;  Parties,  1. 
Independent  Contractor.    See  Action  for  Death,  4;  Contr^,  1. 

Injunction.    See  Local  Option  Election,  1;  Street  Railroad,  1-3. 

1.  A  citizen  is  not  entitled  to  injunction  against  an  act  in  order  to  prevent 
an  unfounded  criminal  prosecution  against  him  as  a  result,  unless  it  is  made  to 
appear  that  some  property  right  of  his  will  be  interfered  with  and  injury  result, 
or  that  he  will  be  harassed  by  a  multiplicity  of  imwarranted  prosecutions.  Har- 
ding v.  County,  25. 

2.  Where  the  exceptions  to  a  petition  for  injunction  assert  merely  that  ^there 
is  no  equity  shown  in  the  bill  and  no  cause  of  action  sufficient  to  give  jurisdic- 
tion to  an  equity  court,  and  plaintiff  has  a  full  and  adequate  remedy  at  law,'* 
this  amounts  to  nothing  more  than  a  general  demurrer.    Wylde  v.  Capps,  112. 

3.  That  an  injunction  will  lie  to  restrain  an  execution  sale  of  the  homestead  is 
now  well  settled.    Id. 

4.  A  petition  showing  affirmatively  that  the  property,  the  sale  of  which  is 
sought  to  be  enjoined,  is  the  homestesid  of  plaintiffs,  and  negativing  the  fact  that 
the  judgment  upon  which  the  writ  issued  constituted  any  lien  upon  the  property, 
is  good  as  against  a  general  demurrer.    Id. 

Innocent  Purchaser.    See  Fraudulent  Conveyance;  Municipal  Bonds,  2;  Vendor 
and  Vendee,  2. 

Insolvent  Debtor.    See  Evidence,  2. 

Inspection.    See  Master  and  Servant,  9,  10,  17;  Negligence,  35;  Railroads,  8,  22. 

Instructions.    See  Charge. 

Insurance.    See  Fire  Insurance;  Life  Insurance. 

Intent. 

Of  conductor  in  charging  lady  passenger  with  dishonesty  immaterial.  See  Car- 
riers of  Passengers,  6. 

Interest.    See  Judgment,  5;  Jurisdiction,  1,  3;  Usury. 

Interstate  Commerce.    See  Carriers  of  Freight,  2. 

Intervention.    See  Assignment  of  Claim,  2. 

Irreparable  Injury.    See  Street  Railroads,  3. 

Issues.    See  Libel,  3;  Negligence,  2,  4,  13;  Res  Adjudicata;  Survivorship,  2;  Tele- 
phone Company,  2,  3. 

Joinder.    See  Parties,  2,  5. 

1.  Where  the  owner  of  cotton  and  an  insurance  company  joined  in  an  action 
against  a  railroad  company  for  the  value  of  the  cotton,  which  had  been  destroyed 
oy  fire  while  in  defendant's  possession,  the  insurance  company  claiming  an  in- 
terest in  the  amoimt  recoverable  under  an  assignment  by  the  owner  of  his  claim 
to  the  extent  of  the  insurance  paid,  there  was  no  misjoinder  of  causes  of  action 
or  of  parties.    Railway  v.  Miller,  344. 

2.  The  joinder  of  causes  of  actions  is  left  in  a  large  measure  to  the  discretion 
of  the  trial  court,  and  where  suit  was  brought  for  the  price  of  goods  damaged  in 
transit  through  the  negligence  of  a  common  carrier,  defendant  was  properly 
allowed  to  bnng  in  the  carrier  on  his  plea  for  judgment  over  against  it  in  the 
event  he  was  foimd  to  be  the  owner  when  the  damages  occurr^  and  liable  to 
plaintiff  for  the  full  price.    Railway  v.  Browne,  437. 

Joint  Tort  Feasors.    See  Trespass,  4,  5. 
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Judgment.    See  Appeal,  2;  Evidence,  3;  Guardian,  1;  Supersedeas  Bond,  1;  Tres- 
pass to  Try  Title,  8. 
Conditional,  takes  effect  when.    See  Supersedeas  Bond,  2. 
Transfer  of.    See  Venue,  3. 

1.  A  purchaser  of  real  property  from  a  judgment  debtor,  after  judgment  but 
before  execution,  is  not  entitled  to  restrain  by  injunction  a  sale  of  the  property 
under  the  execution  on  the  ground  that  the  judgment  is  void  because  the  note 
on  which  it  was  rendered  was  not  chargeable  against  the  property  in  question, 
as  being  that  of  a  married  woman, — the  action  for  injunction  being  a  collateral 
attack  on  the  judgment.    Loan  Go.  v.  Campbell,  52. 

2.  Where  the  action  was  for  an  injunction  to  restrain  an  execution  sale, 
brought  by  one  who  purchased  the  property  from  the  judgment  defendant  aft«r 
the  judgment  was  obtained,  a  recorded  abstract  of  the  judgment  was  admissible 
imder  defendant's  general  denial  to  show  that  plaintiff  did  not  buy  in  good 
faith.    Id. 

3.  The  record  of  an  abstract  of  a  judgment  does  not  create  a  lien  unless  it  has 
been  indexed.    Id. 

4.  A  married  woman's  separate  estate  is  liable  for  the  satisfaction  of  a  judg- 
ment against  her,  notwithstanding  its  failure  in  terms  to  direct  that  execution 
issue  against  her  separate  property.    Id. 

6.  Where  plaintiff  obtained  a  judgment,  which  was  not  appealed  from,  setting 
aside  a  former  judgment  foreclosing  a  tax  lien  upon  his  real  estate  in  favor  of  a 
city,  and  afterwards  brought  suit  against  the  city  to  recover  the  value  of  a  part 
of  such  property  lost  by  reason  of  the  execution  of  the  foreclosure  judgment  and 
a  sale  of  the  property  to  an  innocent  purchaser,  the  city  was  concluded  in  such 
latter  action  by  the  judgment  setting  aside  the  one  of  foreclosure,  and  whether 
it  was  properly  set  aside  could  not  l^  inquired  into.    Houston  v.  Walsh,  121. 

6.  Where  a  judgment  foreclosing  a  tax  lien  in  favor  of  a  city  is  reversed,  or 
canceled  and  set  aside,  the  defendant  against  whom  it  was  rendered  may  recover 
back  the  property,  unless  the  rights  of  another  as  an  innocent  purchaser  have 
intervened,  in  which  event  defendant  may  recover  of  the  dty  the  value  of  the 
property  so  lost.    Id. 

7.  A  judgment  in  a  former  suit  is  res  adjudicata  of  the  cause  of  action  set  up 
in  a  second  suit  only  when  the  pleadings  in  the  former  suit  put  in  issue  said 
cause  of  action,  and  the  defense  of  res  adjudicata  is  pleaded  in  the  latter  ac- 
tion.   Id. 

8.  Where  a  tax  payer  recovered  judgment  against  a  city  setting  aside  certain 
tax  sales  of  his  property  to  the  city,  but  did  not  ask  in  that  action,  although  he 
might  properly  nav«  done  so,  to  recover  the  value  of  one-half  such  property 
sold  by  the  city  to  an  innocent  purchaser,  the  jud^ent  in  such  action  will  not 
bar  him  from  recovering  such  value  from  the  city  in  a  subsequent  suit.    Id. 

9.  In  such  suit  to  recover  the  value  of  the  property  lost,  plaintiff  is  entitled  to 
interest  on  its  value  from  the  date  of  its  sale  by  the  city,  although  he  continued 
in  possession  thereof  for  some  time  thereafter;  and  the  fact  tlutt  judgment  is 
rendered  in  his  favor  for  interest  for  a  month  and  a  half  longer  than  he  is  en- 
titled to  will  not  require  a  reversal,  the  amount  of  the  excess  being  too  small  to 
be  considered.    Id. 

10.  Where  a  party  in  trespass  to  try  title  was  dismissed  from  the  suit  and 
judgment  rendered  against  her  codefendants  therein,  such  judgment  was  not  bind- 
ing on  her  because  of  the  fact  that  such  codefendants  were  tenants  of  hers.  Hart 
V.  Meredith,  271. 

11.  An  order  of  court  reciting  that  a  plea  to  the  jurisdiction  came  on  to  be 
heard,  'Vhich  was  sustained,  and  the  case  dismissed,  to  which  plaintiff  excepted 
and  gave  notice  of  appeal,  and  plaintiff  having  withdrawn  his  notice  of  appeal, 
leave  is  granted  him  to  amend  his  petition,  and  cause  ordered  continued  upon 
motion  of  plaintiff,"  is  an  order  of  continuance,  and  not  such  a  final  judgment  of 
dismissal  as  will  sustain  a  plea  of  res  adjudicata,  plaintiff  having  subsequently 
and  in  accordance  with  the  order  amended  his  pleading  so  as  to  show  an  amount 
within  the  jurisdiction  of  the  court.    Jecker  v.  Phytides,  410. 

12.  Even  if  it  had  been  a  judgment  of  dismissal,  it  would  not  be  such  an  ad- 
judication on  the  merits  as  would  bar  a  new  suit,  or  prevent  plaintiff  from 
amending.    Id. 

13.  Where  the  action  is  to  recover  a  sum  within  the  jurisdictiGn  of  the  oourty 
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it  should  not  be  dismissed  because  plaintiff  seeks  also  to  foreclose  a  lien  on  prop- 
erty valued  at  an  amount  in  excess  to  the  jurisdiction,  but  the  case  should  be 
retained  and  tried  on  the  issue  of  debt.    Id. 

14.  The  article  of  the  statute  authorizing  the  commissioners  court  to  sell  a 
judgment  belonging  to  the  county,  where  the  judgment  debtors  are  insolvent, 
does  not  authorize  the  sale  of  a  judgment  at  a  £scount  where  the  judgment 
debtors  are  solvent  and  the  sale  is  to  one  who  is  acting  as  their  agent  and  for 
their  benefit.    Rev.  Stats.,  art.  845.    Lindsey  v.  State,  540. 

15.  Where  a  judgment  foreclosing  a  lien  on  land  awarded  to  one  of  the  defend* 
ants,  an  indorser,  execution  over  against  the  others  in  case  he  paid  the  judgment, 
such  defendant  had  the  same  right  as  a  stranger  to  purdbase  the  land  at  the 
foreclosure  sale,  and,  after  such  purchase,  the  right  to  satisfy  the  judgment  cred- 
itor by  paying  balance  due  and  taking  a  transfer  of  the  judgment  to  himself, 
and  his  subsequent  transfer  of  it,  by  sale  without  recourse,  did  not  have  the 
effect  to  discharge  the  judgment  and  the  other  defendajits  therein.  Tinsley  v. 
Corbett,  633. 

li.  Where  a  judgment  removing  the  disabilities  of  minority  recited,  and  the 
facts  were  shown  to  be,  that  the  minor,  then  19  years  old,  appeared  in  ber  own 
proper  person  at  the  hearing  of  the  application,  and  that  the  material  averments 
of  her  petition  were  established  by  competent  proof  then  heard,  such  judgment, 
it  seems,  is  not  rendered  void  and  a  nullity  by  reason  of  the  fact  that  the  minor's 
application  was  not  signed  by  her,  nor  sworn  to  by  any  one  cognizant  of  the 
fa^  set  out  therein,  as  required  by  the  statute.  Rev.  Stats.,  art.  3499.  Stewart 
V.  Robbms,  188. 

17.  A  judgment  discharging  a  jruardian  is  not  absolutely  void  because  at  its 
rendition  the  person  under  guardianship  was  a  minor,  but  it  operates  as  any* 
other  judgment  of  like  kind  until  in  an  appropriate  proceeding  and  within  a 
proper  time  it  is  reversed  or  set  aside.    Id. 

18.  So  the  recital  and  finding  in  such  a  judgment  of  the  jurisdictional  fact  that 
the  person  under  guardianship  was  of  age  is  conclusive  until  duly  set  aside,  al- 
though false  in  fact.    Id. 

19.  Nor  is  such  judgment  of  discharge  void  because  the  petition  therefor  was 
defective  in  form  in  wanting  some  of  the  elements  prescribed  by  statute  for  final 
accoimts.    Id. 

Judgment  by  Default. 

1.  Article  1504d,  Savles'  Civil  Statutes,  prohibiting  judgment  by  default 
against  a  nonresident,  has  reference  to  nonresidents  cited  by  publication,  but 
where  a  nonresident  has  been  cited  by  personal  notice  as  provided  by  the  statute, 
and  has  failed  to  appear  and  dnswer,  a  judgment  by  default  may  be  entered 
against  him.    Rev.  Stats,,  art.  1234.    Wilson  v.  Bank,  54. 

2.  Where  a  nonresident  owning  property  in  this  State  has  been  personally 
served  with  notice  outside  the  State,  a  jud^ent  against  the  property  is  author- 
ized, but  not  a  personal  judgment  against  such  defendant.    Id. 

Judgment  Lien.  See  Abstract  of  Judgment;  Homestead,  2;  Liens,  2;  Mortgage. 
Where  executions  issued  within  twelve  months  after  the  rendition  of  a  judg- 
ment, an  abstract  of  which  had  been  duly  recorded  and  indexed,  this  was  suffi- 
cient, imder  liie  terms  of  the  statute,  to  fix  the  lien  of  the  judgment,  although 
the  executions  were,  on  partial  payments  being  made  thereon,  returned  by  order 
of  the  judgment  creditor.    Rev.  Stats.,  art.  3290.    Pfeuffer  v.  Werner,  288. 

JunioT  Mortgage.    See  Parties,  2. 

Jurisdiction.    See  County  Boundaries,  1;  Equitable  Jurisdiction;  Judgment,  11; 
Transfer  of  Cause,  2;  Venue,  4. 

1.  Since  the  Constitution  provides  that  the  county  court  shall  have  jiuisdiction 
where  the  amount  in  controversy  exceeds  $200,  exclusive  of  interest,  and  that 
justices  of  the  peace  shall  have  jurisdiction  where  the  amount  is  $200  or  less, 
exclusive  of  interest,  the  county  court  has  no  jurisdiction  on  a  note  for  $200 
having  interest  due  thereon.    Williams  v.  Harrison,  179. 

2.  Where  the  note  sued  on  contained  a  stipulation,  but  the  promise  to  pay 
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8uch  fees  was  not  alleged  in  the  petition,  the  want  of  such  allegation  was  not 
supplied  by  the  facts  that  the  note  was  attached  to  the  petition  as  an  exhibit 
and  referred  to  therein  as  such,  and  the  prayer  for  recovery  included  the  attor- 
ney fees.    Id. 

3.  Where  the  amount  claimed  as  damages  in  plaintiff's  original  petition,  with 
interest  thereon  at  6  per  cent  from  date  of  filing,  did  not  exceed  the  court's  juris- 
diction at  the  time  of  such  filing,  an  amended  petition,  claiming  the  same  amount, 
with  interest  from  the  same  date,  filed  at  a  time  when  the  accrued  interest  had 
raised  the  damages  above  the  jurisdictional  amount,  was  improper,  but  did  not 
necessarily  defeat  the  court's  jurisdiction  over  the  proper  amount;  and  it  is  sitg- 
gested  that  upon  another  trial  the  plaintiff  may  amend  his  petition  in  this  re- 
spect.   Railway  v.  Bamett,  498. 

Jury.    See  Libel,  3;  Trial. 

Discretion  as  to  amoimt  of  damages  in  action  for  death.  See  Measure  of  Dam- 
ages, 3. 

Negligence  is  a  question  for.    See  Negligence,  27,  30,  31. 

Knowledge.    See  Estoppel,  2,  3;  Master  and  Servant,  1. 

Killing  Live  Stock.    See  Railroads,  23,  24. 

Laches.    See  Taxes,  3. 

Land.    See  Parol  Gift  of  Land;  State  School  Land;  Survey;  Sale  of  Land. 

Landlord's  Lien.    See  Parties,  2. 

Landlord  and  Tenant.    See  Rents;  Reconvention,  1. 

Lapsed  Legacy.    See  Will,  4. 

Lease.    See  Minor,  1 ;  Telephone  Company,  4. 

1.  On  action  for  breach  of  a  contract  to  lease  premises  for  a  mercantile  busi- 
ness, proof  of  damages  to  plaintiffs,  who  were  keeping  a  boarding  house,  by  their 
loss  of  boarders  dismissed  in  anticipation  of  entering  upon  the  new  business,  was 
inadmissible;  since  they  would  have  been  dismissed  if  the  contract  had  been  per- 
formed, the  loss  did  not  result  from  its  breach.    Greer  v.  Vamell,  255. 

2.  Where  a  lease  contained  a  proviso  reserving  to  the  lessor  the  right  to  sell 
the  land  and  terminate  the  lease  at  the  end  of  any  rental  year  on  six  months' 
notice,  and  giving  the  lessee  the  privilege  'of  buying,  the  land  at  a  price  to  be 
^xed  by  the  lessor,  and  which  might  be  bona  fide  offered  by  any  other  party,  the 
option  to  buy  was  conditional  upon  the  lessor  electing  to  terminate  the  lease  by 
making  a  sale,  and  did  not  apply  to  a  sale  made  subject  to  the  leasee's  rights  ta 
the  end  of  his  term.    De  Vitt  v.  Kaufman  County,  332. 

3.  The  language  of  the  proviso  in  the  lease  being  unambiguous  and  certain, 
parol  evidence  was  not  admissible  to  show  that  it  was  agreed  and  understood 
at  the  time  the  lease  was  executed  that  the  option  to  buy  should  be  uncondi- 
tional.   Id. 

Leasehold  Interest.    See  Homestead,  3. 

Legacy.    See  Will,  4. 

Legal  Title.    See  Will,  2. 

Levy. 

A  petition  seeking  damages  on  account  of  a  levy  of  execution  alleged  to  be  un- 
lawful both  because  made  on  exempt  property  and  because  excessive,  is  not  de- 
murrable for  insufficiency  in  its  allegations  on  the  former  ground  alone.  Allen  y. 
Ashburn,  239. 
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LibeL 

1.  A  newspaper  article  alleging  that  A.  was  confined  in  the  county  jail  with* 
out  any  commitment  or  other  legal  paper,  having  been  sent  in  by  a  justice  in 
charge  of  a  constable,  who  asked  that  he  be  held  for  trial,  since  which  time  he 
had  been  a  prisoner,  no  one  seeming  to  know  why  he  was  there,  and  that  efforts 
were  being  made  to  secure  his  release,— charges  false  imprisonment,  and  is  libel- 
ous per  se.    Boone  v.  News  Ck>.,  546. 

2.  Although  the  article  was  libelous,  the  burden  was  on  plaintiff,  the  sheriff 
having  control  of  the  county  jail,  to  establish  that  he  was  meant  as  the  object 
of  the  Ubel.    Id. 

3.  It  was  a  question  of  fact  to  be  determined  by  the  jury  whether  or  not  the 
libel  was  aimed  at  plaintiff,  and  evidence  showing  that  the  prisoner  was  not  de- 
livered to  the  sheriff  in  person,  and  that  he  had  others  in  charge  of  the  jail  a» 
his  deputies,  with  other  facts  in  proof,  justified  a  finding  that  the  defendants  had 
'no  reference  to  the  sheriff  in  the  publication  of  the  article.    Id. 

Liens.  See  Foreclosure;  Farm  Laborer's  Lien;  Garnishment;  Judgment  Lien; 
Judgment,  3,  13;  Mechanic's  Lien;  Parties,  2;  Sale  of  Land,  1;  Usury,  6; 
Vendor's  Lien. 

1.  Where  a  creditor  obtained  a  writ  of  garnishment  without  affidavit,  basing 
it  on  the  issuance  of  an  attachment,  and  the  record  failed  to  show  that  a  writ  of 
attachment  was  issued,  his  lien  was  properly  held  invalid  as  against  a  deed  of 
trust  under  which  the  trustee  had  accepted  before  a  valid  writ  of  garnishment 
was  issued.    Nelson  v.  Bonk,  54. 

2.  Where  a  judgment  debtor  acquired  land  by  a  deed  reciting  the  consideration 
as  paid,  but  at  the  same  time  gave  his  vendor,  by  a  separate  mortgage  not  refer- 
ring to  the  deed,  a  lien  to  secure  part  of  the  purchase  price,  the  lien  of  the  judg- 
ment creditor  attached  only  to  such  interest  as  the  purchaser  actually  acquired, 
that  is  the  title  to  the  land  burdened  by  the  mortgage  lien.  Masterson  v.  Bur- 
nett, 370. 

3.  The  registration  statutes  do  not  apply  where,  by  reason  of  the  nature  of 
the  interest  asserted  as  superior  to  the  judgment  lien,  it  was  incapable  of  prior 
registration.    Id.  , 

4.  There  being  no  finding  by  the  court  that  defendant,  a  subsequent  pur- 
•chaser  of  the  land  at  execution  sale,  had  not  notice  at  the  time  he  purchased  of 

the  facts  and  nature  of  the  debtor's  purchase  and  title,  a  judgment  in  favor  of 
plaintiff  and  the  priority  of  the  mortgage  lien  for  purchase  money  was  justi- 
fied.   Id. 

Life  Insarance. 

1.  A  chose  in  action,  such  as  a  life  insurance  policy,  may  be  the  subject  of 
gift,  and  delivery  of  the  policy  as  a  gift  may  be  proved  by  circumstantial  evi- 
dence.   Lord  V.  Insurance  Ck>.,  139. 

2.  Evidence  showing  that  a  brother,  who  stood  in  loco  parentis  to  his  sister, 
made  declarations,  both  before  and  after  his  marriage,  that  he  had  provided  for 
her,  in  case  of  his  death,  by  insurance,  and  that  a  certain  policy  payable  to  his 
estate  was  for  her,  and  at  one  time  delivered  a  package  of  papers  to  a  third 
party  to  be  cared  for,  saying  that  in  it  was  a  policy  for  his  sister,  of  which  pack- 
age he  subsequently  took  possession,  and  after  his  death  the  policy  was  in  the 
custody  of  his  bankers,  this  was  sufficient  to  support  a  finding  that  he  had  made 
a  gift  of  the  policy  to  the  sister.    Pleasants,  Associate  Justice,  dissenting.    Id. 

3.  Where  a  life  policy  provided  that  it  should  be  payable  to  the  beneficiary 
named,  "if  living;  if  not  living,  to  the  insured's  executors,  administrators,  or 
assigns,"  and  the  beneficiary  and  the  insured  perished  in  a  common  disaster,  the 
burden  of  proof  in  an  action  for  the  proceeds  of  the  policy  was  on  the  legal 
representatives  of  the  beneficiary  to  show  that  the  beneficiary  survived  the  in- 
sured, and  in  the  absence  of  such  proof  they  were  not  entitled  to  recover  as 
against  the  administrator  of  the  insured's  estate.    Hildenbrandt  v.  Ames,  377. 

Limitations.    See  Amendment,  1;  Fraudulent  (Conveyance,  3;  Parol  Gift  of  Land, 
3;  Taxes,  2;  Tax  Deed,  1;  Trial  of  Right  of  Property,  2,  3. 
Run  against  executor  as  trustee,  when.    See  Will,  3. 
1.    Where  in  trespass  to  try  title  plaintiff  claimed  by  virtue  of  limitattons 
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mad  adTerae  pooBCJckm  for  ten  yemn  she  is  not  required  to  allege  and  prove  tliat 
there  was  no  oovertore  or  other  disability  exeosing  the  holders  of  the  prior  ont- 
standing  title  from  bringing  suit  within  sudi  ten-year  period  of  adTcrse  poo- 
aeasiony  since  that  is  a  matter  of  defense.    Travis  ▼.  Hall,  95. 

2.  Where  plaintiff  in  trespass  to  try  title  alleged  that  she  had  been  in  posses- 
sion of  the  land  'inore  than  ten  years  next  before  the  filing  of  this  suit,"  this 
was  sufficient  to  admit  evidenoe  that  she  had  been  oat  of  possession  for  several 
years  next  preceding  the  suit,  hot  that  the  ten  years  limitation  had  been  com- 
pleted before  she  lost  possession,  and  an  objection  that  sodi  evidence  did  not  con- 
fonn  with  the  pleading  was  not  tenable.    Id. 

3.  A  proceeding  to  set  aside  a  judgment  disdiarging  a  guardian  and  to  require 
him  to  again  file  his  account  for  final  settlement  must  be  brought  within  four 
years,  under  article  3358,  Revised  SUtutes.    Stewart  v.  Bobbins,  188. 

4.  Murdiison  v.  White,  54  Texas,  78,  and  Best  v.  Nix,  6  Texas  Civil  Appeals, 
349,  holding  the  two  years  statute  of  limitations  applicable  to  cases  of  this  char- 
acter, distinguished  as  being  under  former  statutes.    Id. 

5.  limitation  wiU  run  against  an  action  to  eaafom  rights  of  creditora  against 
property  fraudulently  conveyed,  though  they  had  not  knowledge  of  the  fraud, 
if  they  might  have  obtained  it  by  the  excraae  of  reasonable  diligence.  Moore  v. 
Brown,  206. 

6.  Defendants,  a  husband  and  wife,  executed  for  a  debt  secured  by  a  mechanic's 
Hen  on  their  homestead  a  series  of  notes,  one  maturing  each  month,  with  stipu- 
lation that  default  in  the  payment  of  any  three  of  the  notes  should  mature  the 
entire  debt.  Default  was  made  as  to  payment  of  three  of  the  notes,  but  the 
husband  paid  them  several  nK»ths  lata*,  and  at  different  times  thereafter  paid 
others  of  the  notes,  the  parties  acting  as  though  no  default  had  taken  place. 
Suit  was  brought  for  the  remainder  of  the  debt  more  than  four  years  after 
the  default  on  the  three  notes,  but  at  a  time  when  none  of  the  notes  sued  on  were 
barred  on  their  face.  Hdd,  that  the  default  in  the  payment  of  the  three  notes 
matured  the  entire  d^yt,  and  limitations  ran  against  it  from  that  time,  and  that 
the  acts  of  the  husband,  consisting  of  promises  to  pay  the  notes  with  a  plea  for 
further  time,  coupled  with  a  promise  on  the  holder's  part  not  to  sue,  did  not  estop 
the  husband  from  asserting  the  bar  of  limitations.    Association  v.  Stewart,  300. 

7.  Pooscsskm  of  land  by  a  cotenant  is  presumed  to  be  a  possession  under  the 
common  title,  and  mere  possession  of  and  paymoit  of  taxes  on  lands  of  a  dece- 
dent by  her  sister,  who  daims  the  property  by  gift  from  cm-  parol  contract  of  sale 
with  decedent,  is  not  adverse  possession  against  the  other  heirs  where  they  have 
no  notice  of  such  adverse  daim.    Newcomb  v.  Cox,  583. 

8.  The  Act  of  1897  (Special  Scflsion,  page  15,  section  16)  denying  to  delinquent 
taxpayers  the  right  to  plead  limitations  as  a  defense  against  a  daim  for  taxes, 
remained  in  force  until  repealed  by  the  adoption  of  the  Revised  Statutes  on  Sep- 
tember 1,  1895,  and  having  been  re-enacted  October  9,  1895,  limitations  ran  only 
for  the  intervening  lime  of  one  month  and  nine  days  against  a  daim  for  delin- 
quent  imie^  for  the  years  1885-1897  on  whidi  suit  was  brought  December  1,  1898, 
sa  that  neitber  the  two  years  statute  nor  the  ten  years  statute  of  limitations 
could  be  i&vijked  in  sudi  suit.    State  v.  Gibson,  355. 

9.  Lap^  of  time  can  not  be  set  up  as  a  bar  to  defeat  a  suit  to  collect  a  tax 
due  the  State  where  the  statute  has  suspended  limitations  as  to  claims  for 
t&x«s^    Id. 


liquor  Dealer's  Bond.    See  Dlegal  Contract,  1. 

lis  Pendens    See  New  TriaL 

Live  Stock,  Killing  of.    See  Bailroads,  23,  24. 

LiT^  Stock  Sbipnicat. 

L  Upon  «ti  issue  as  to  whether  the  through  shipment  of  plaintiff^  live  stock 
w^is  on  a  verbal  contract  without  limitation  of  liability,  or  was  on  a  written 
^^mXrmti  liiiiitlng  defendant's  liability  to  injuries  occurring  on  its  own  line,  an 
«lwtidaaed  original  petition  by  pUintiff,  alleging  that  a  written  contract  had 
hcGk  exrcut^/was  relevant  and  material  evidence  by  admission,  whether  such 
ptttltvni  w«i^  verified  or  not.    Railway  v.  Wright,  198. 
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2.  In  the  absence  of  any  evidence  of  fraud,  compulsion,  or  want  of  time  to 
read  the  written  contracts  for  the  shipment  of  the  live  stock,  they  must  be  taken 
as  merging  all  previous  understandings  between  the  parties.  See  evidence  held 
to  show  that  the  contracts  sued  on  were  duly  executed  by  plaintiff's  direction  in 
order  to  secure  transportation  for  his  helpers.    Railway  v.  Bamett,  498. 

3.  Where  plaintiff  pleaded  the  written  contract  of  shipment  as  well  as  the 
alleged  verbal  one,  he  was  entitled  to  recover  any  damages  that  occurred  on  de- 
fendant's own  line.    Id. 

4.  The  fact  that  a  waybill  issued  by  the  defendant  for  the  guidance  of  its  em- 
ployes was  denominated  a  "through  live  stock  waybill"  to  a  point  on  the  connect- 
ing line,  via  the  point  on  defencUint's  line  specified  in  the  written  contract,  did 
not  diange  or  affect  the  terms  of  such  written  contract,  nor  could  the  shipping 
report  signed  by^  plaintiff  and  the  agent  at  the  connecting  line  at  the  connecting 
point  have  such  effect.    Id. 

6.  A  witness  acquainted  with  live  stock  and  their  values  generally  and  who 
saw  the  cattle  at  the  point  of  destination  may  testify  to  their  value  and  condi- 
tion there,  and  the  condition  they  would  'have  been  in  if  properly  transported, 
although  he  did  not  see  the  cattle  when  shipped  or  en  route.    Id. 

Local  Option  Election. 

A  liquor  dealer  is  not  entitled  to  enjoin  the  commissioners  court  from  declaring 
the  result  in  favor  of  prohibition  of  a  local  option  election  in  the  locality  where 
he  is  doing  business,  though  the  election  was  void  because  unauthorized  within 
the  limits  in  which  it  was  held.    Harding  v.  County,  25. 

Locations. 
Burden  of  proof  in  case  of  conflicting.    See  Trespass  to  Try  Title,  4. 

Malicious  Prosecution. 

1.  See  opinion  for  facts  supporting  a  finding  that  prosecution  was  malicious, 
though  instituted  upon  advice  of  the  assistant  county  attorney,  when  complain- 
ant should  have  inquired  into  the  rights  of  defendant  as  a  tenant  in  possession, 
and  the  conclusion  was  warranted  that  he  did  not  state  all  the  facts  nor  institnte 
the  prosecution  in  good  faith.    Curlee  v.  Rose,  259. 

2.  Loss  of  credit  is  an  element  in  exemplary,  not  actual  damages,  and  evidence 
thereof  is  admissible  under  a  general  allegation  of  exemplary  damages.    Id. 

3.  See  charge  submitting  injury  "to  plaintiff's  feeling,  credit,  or  reputation" 
as  an  element  of  actual  damages,  held  not  erroneous, — the  term  credit  being 
there  used  in  the  sense  of  standing  as  a  citizen,  and  not  financial  repute.    Id. 

4.  A  vendee  of  a  landlord  having  prosecuted  criminally  the  tenant  under  his 
vendor  for  breaking  open  a  pasture  gate  which  the  vendee  had  locked,  the  tenant, 
in  an  action  for  malicious  prosecution,  could  show  the  terms  of  his  tenancy  bear- 
ing on  his  right  to  do  the  act  in  question,  though  they  were  not  shown  to  be 
known  to  the  prosecutor.    Id. 

Mandamus.    See  Public  Schools,  2,  7:  Streets,  2. 

1.  Since  a  general  denial  to  a  petition  for  mandamus  amounts  to  no  answer, 
and  the  allegations  in  the  petition  in  such  cases  are  to  be  taken  as  true,  the  trial 
court  may,  as  may  also  the  appellate  court,  if  the  petition  be  adjudged  good  and 
the  answer  insufficient,  render  judgment  awarding  the  writ  without  hearing  proof. 
Singleton  v.  Austin,  89. 

Market  Value.    See  Measure  of  Damages,  1. 

Marriage. 

Breach  of  contract  of — recovery  back  of  land  conveyed  to  fiancee.  See  Con- 
veyance. 

Married  Woman.    See  Community  Property;  Deed,  3;  Estoppel,  6;  Judgment,  4; 
Limitations,  7;  Mechanic's  Lien,  3;  Trespass  to  Try  Title,  1. 
1.    Where  a  husband  made  ample  provision  for  the  support  of  his  wife,  but  she 
left  home  without  his  consent,  opened  a  boarding  house  and  contracted  debts 
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for  neoeBsaneB  in  running  it,  the  husband  was  not  liable  for  sueh  debts,  and  in 
an  action  against  him  thereon  it  was  error  to  exclude  evidence  that  the  wife  left 
home  without  his  consent.    Cline  v.  Hackbarth,  391. 

2.  In  an  action  for  such  debts,  brought  upon  an  account  with  a  merchant  which 
the  wife  had  made  and  upon  which  she  had  made  part  payments  out  of  her  earn- 
ings, the  husband  had  the  right  to  have  such  earnings,  which  were  community 
property  and  subject  to  his  control,  credited  upon  a  part  of  the  account  for  which 
he  might  be  held  liable  as  necessaries,  as  against  another  prior  item  therein  in 
the  nature  of  a  loan  or  advance  of  money  to  the  wife.    Id. 

Master  and  Servant.    See  Negligence,  30,  37;  Railroads,  2. 

1.  The  master  is  not  liable  for  injuries  to  the  servant  by  reason  of  defects  in 
the  machinery  used  which  were  known  to  and  imderstood  by  the  servant,  although 
he  was  without  experience  in  such  work.    Oil  Ck).  v.  Shaw,  65. 

2.  Nor  is  the  master  liable  because  of  his  failure  to  warn  the  servant  of  the 
danger  incident  to  the  work,  and  arising  from  defective  condition  of  the  machin- 
ery, where  the  servant  had  knowledge  of  such  danger.    Id. 

3.  Where  the  danger  incident  to  a  defect  in  the  machinery  is  apparent  from 
the  defect  itself,  considering  the  manner  in  which  the  work  is  done  and  the  other 
conditions,  the  servant,  having  knowledge  of  the  defects  and  conditions,  is  held 
to  know  the  dajiger.    Id. 

4.  It  is  immaterial  that  the  business  of  the  master  was  conducted  in  a  danger- 
ous manner,  where  the  servant  voluntarily  entered  upon  the  work  knowing  how 
it  was  carried  on  and  the  hazards  of  his  employment.    Id. 

5.  See  the  opinion  for  facts  under  which  an  employe  in  an  oil  mill,  whoee 
hand  was  injured  while  he  was  engaged  in  feeding  an  oil  cake  crusher  not  in  good 
repair  and  proper  condition,  is  held  not  entitled  to  recover  for  the  injury.    Id. 

6.  Where,  in  an  action  for  personal  injuries  received  in  unloading  ties  from  a 
moving  train,  the  plaintiff,  a  section  foreman,  is  shown  to  have  been  experienced 
in  the  work  he  was  then  doing,  and  in  the  manner  of  its  performance,  and  fully 
comprehended  the  dangers  and  hazards  involved,  he  must  be  held  to  have  assumed 
the  risks  incidental  to  the  business  as  it  was  being  conducted,  although  he  was 
acting  at  the  time  \mder  the  immediate  direction  of  the  division  roadmaster. 
Webb  V.  Railway,  76. 

7.  Wliere  one  employed  as  fireman  of  a  stationary  engine,  and  ignorant  of  the 
manner  of  operating  it,  as  well  as  of  the  attendant  danger,  was  directed  by  the 
foreman,  who  knew  of  his  inexperience,  to  take  charge  of  the  engine  and  nm  it» 
the  failure  of  the  foreman  to  warn  him  of  the  danger  was  negligence  such  as 
rendered  the  master  liable  for  injuries  resulting  therefrom.  Railway  v.  New- 
man, 77. 

8.  A  servant  directed  to  perform  work  out  of  his  regular  employment  and  more 
hazardous,  does  not  assume  the  risk.    Id. 

9.  See  the  opinion  for  evidence  under  which  it  was  held  that  the  danger  of 
starting  an  engine  by  using  a  rod  to  lift  off  the  balance  wheel  was  not  so  ap- 
parent as  that  the  action  of  plaintiff,  a  fireman,  in  so  starting  the  engine,  was 
contributory  negligence  under  all  the  circumstances.    Id. 

10.  The  master^s  failure  to  make  a  reasonable  inspection  of  an  appliance  fur- 
nished to  the  servants  is  negligence  on  his  part,  and  none  the  less  so  because 
the  duty  of  inspection  was  committed  by  him  to  another  servant.  Railway  v. 
Buch,  283. 

11.  Where  it  is  shown  that  a  defect  in  the  appliance  existed  and  was  of  such 
a  nature  that  it  could  have  been  discovered  by  proper  inspection,  the  fact  that 
it  was  not  discovered  warranted  the  jury  in  finding  that  no  such  inspection  was 
made.    Id. 

12.  Evidence  in  an  action  for  personal  injuries  by  a  railroad  employe,  a  car- 
penter working  at  the  railroad  yards  and  injured  by  the  moving  of  cars  therein 
while  he  was  passing  between  them,  held  insufficient  to  warrant  any  recovery, 
because  not  showing  that  defendant  company  was  guilty  of  any  negligence  in 
failing  to  provide  further  rules  for  protecting  its  employes  there  such  as  prox- 
imately caused  the  injury,  and  because  showing  that  the  injury  was  caused  by 
the  negligence  of  a  fellow  servant  to  which  plaintiffs  own  negligence  contrib- 
uted.   Pacific  Co.  V.  Wellington,  309. 

13.  The  law  requiring  the  master  to  prescribe  rules  for  the  orderly  conduct  of 
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complicated  business  such  as  will  protect  the  servant  is  not  intended  to  protect 
servants  against  their  own  negligence  and  disobedience  of  the  rules  already 
prescribed,  and  the  master  is  bound  to  guard  against,  by  his  rules,  only  such 
accidents  and  casualties  as  could  reasonably  be  n>reseen  by  him  in  the  exercise 
of  ordinary  care  and  prudence.    Id. 

14.  The  servant,  in  order  to  recover  on  the  ground  of  the  absence  of  a  rule, 
must  show  there  was  a  necessity  of  such  rule,  and  that  its  absence  was  the  proxi- 
mate cause  of  the  injury.    Id. 

15.  Where. a  locomotive  engineer  did  not  undertake,  and  was  not  chargeable 
with,  the  duty  of  inspection,  the  fact  that  he  was  provided  with  tools  to  make 
repairs  to  his  engine,  and  that  when  he  turned  in  his  engine  after  a  trip  it  was 
his  duty  to  report  defects  he  may  have  discovered,  did  not  make  him  assume 
the  risk  with  respect  to  injuries  resulting  to  him  from  defects  he  had  not  dis- 
covered.   Id.  ' 

16.  In  an  action  for  damages  by  an  employe  for  personal  injury  occasioned  by 
defective  appliances,  the  burden  of  proving  contributory  negligence  is  on  the 
defendant.    Railway  v.  Ldndsey,  316.  * 

17.  The  diity  of  inspecting  a  locomotive  engine  does  not  rest  on  the  engineer, 
and  he  is  chargeable  with  diligence  in  this  respect  no  further  than  to  know  of 
defects  in  the  engine  which,  in  the  prosecution  of  his  work,  he  must  necessarily 
have  become  acquainted  with.    Id. 

18.  Evidence  held  to  justify  a  finding  that  negligent  inspection  was  the  cause 
of  injury  to  an  engineer  resulting  from  the  step  of  the  engine  turning  with  him, 
— the  last  inspection  having  been  made  merely  by  kicking  the  step  to  see  if  it 
was  loose.    Id. 

19.  That  the  master  may  exonerate  himself  from  the  duty  of  inspection  where 
the  law  imposes  it,  by  a  rule  or  by  instructions  that  the  servant  shall  exercise 
such  duty,  is  doubted.    Id. 

20.  Where  a  locomotive  engineer  was  injured  by  reason  of  looseness  of  the  en- 
gine step,  which  might  have  been  secured  by  use  of  a  dowel  pin  that  was  wanting, 
but  of  the  absence  of  which  plaintiff  was  ignorant  and  could  not  have  learned 
without  unscrewing  the  nut,  which  was  apparently  firm,  he  was  not  chargeable 
with  knowledge  of  the  absence  of  such  pin,  and  could  not  be  held  as  matter  of 
law  to  have  assumed  the  risk  in  using  the  step.    Id. 

21.  Where  a  servant  knew,  or  should  have  known,  the  peril  of  the  act  he  was 
called  on  to  perform,  and  in  the  performance  of  which  he  was  injured,  he  as- 
sumed the  risk,  and  can  not  recover.    Oil  Ck>.  v.  McLain,  334. 

22.  The  rule  that  where  the  servant  knows  or  ought  to  know  how  the  business 
is  actually  carried  on,  he  assumes  the  extraordinary  hazards  arising  from  the 
manner  in  which  it  is  conducted,  applies  only  where  recovery  is  sought  on  the 
ground  that  the  injuries  were  caused  by  the  master's  failure  to  have  safe  rules 
for  the  conduct  of  the  business.    Id. 

23.  Absence  of  the  master  from  the  place  where  the  servant  is  at  work  will  not 
absolve  him  from  any  duty  as  to  care  and  warning  he  owes  to  the  servant  in 
respect  to  such  work,  and  the  master's  duty  in  this  respect  devolves  in  his  ab- 
sence upon  the  person  in  charge  of  the  work  under  whom  the  servant  acts.  See 
case  where  the  foreman  of  the  meal  room  in  an  oil  mill  is  held  a  vice-principal, 
and  not  a  fellow-servant  of  plaintiff  while  working  therein.    Id. 

24.  Where  an  inexperienced  minor  is  put  to  work  which  is  dangerous,  it  is  the 
duty  of  the  master  to  give  him  instruction  as  to  his  duties  and  warning  as  to 
the  danger  involved,  and  the  duty  of  such  warning  exists  whether  the  work  is 
in  the  scope  of  the  servant's  employment  or  not.    Id. 

26.  A  charge  that  even  a  minor  assumes  the  ordinary  risks  of  his  occupation 
which  he  actually  knows  or  appreciates,  or  which  are  so  apparent  that  he  should 
know  and  appreciate  them,  and  that,  though  he  was  not  warned,  if  he  obtained 
or  should  have  obtained  a  knowledge  of  the  dangers,  he  was  not  entitled  to  re- 
cover, is  approved,  and  held  not  in  conflict  with  the  main  charge  that  plaintiff 
assumed  the  risks  which  were  known  to  him,  or  which  were  patent  and  obvious. 
Id. 

26.    See  opinion  for  evidence  held  sufficient,  in  view  of  plaintiffs  inexperience 
and  that  he  was  working  under  the  immediate  direction  of  the  foreman  and  had 
little  opportunity  to  consider  the  act,  to  authorize  a  verdict  in  his  favor.    Id. 
Vol.  27  Civil— 43. 
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SS7.  Where  a  servant,  at  his  foreman's  request,  undertakes  work  outside  his  reg- 
uhur  employment,  he  does  not  assume  the  risk  of  extra  dangers  involved  therein 
where  he  knows  nothing  of  the  hazards  of  such  work,  and  receives  no  warning 
from  the  foreman,  who  knew  of  his  ignorance;  nor  is  it  necessary,  such  work  be- 
ing extra  hazardous  to  the  servant,  that  it  should  be  ''extraordinarily  danger- 
ous" in  order  to  impose  the  duty  of  warning  upon  the  master  in  such  case.  £ul- 
way  V.  Utley,  472. 

28.  That  the  servant  voluntarily  undertakes  the  extra  work  at  the  request  of 
the  foreman  does  not,  where  his  ignorance  of  the  danger  is  known,  release  the 
master's  duty  of  warning  him  of  the  hazard  involved.    Id. 

29.  Plaintiff^s  right  of  recovery  not  being  predicated  on  the  hazards  of  using  a 
jackscrew,  the  court  properly  refused  to  charge  that  if  the  work  of  handling  a 
jackscrew  in  raising  a  car  was  not  one  of  great,  imusual,  and  extraordinary  &n- 
ger,  then  no  duty  of  warning  existed,  and  if  the  use  of  the  jackscrew  was  extra 
hazardous,  and  plaintiff  and  the  foreman  had  equal  knowledge  of  the  fact,  de- 
fendant would  not  be  liable.    Id. 

30.  The  master  ran  a  lunch  counter  with  an  agent  in  charge,  and  plaintiff,  hav- 
ing taken  lunch  there,  paid  for  it,  but  was  compelled  by  the  starting  of  his 
train  to  leave  before  receiving  back  certain  change  due  him.  Some  days  later 
plaintiff,  after  again  eatins  at  the  lunch  stand  and  paying  for  his  lunch,  de- 
manded the  change  theretofore  due  him,  and  the  agent  claiming  that  the  change 
had  already  been  returned,  plaintiff  charged  him  with  taking  the  money,  and 
the  agent,  with  an  oath,  started  to  get  over  the  counter.  Plaintiff  went  out, 
and  when  just  outside  the  door  applied  an  insulting  epithet  to  the  agent,  who 
then  got  a  pistol  and  ran  after  plaintiff  and  shot  him  as  he  was  getting  on  the 
train.  Held,  that  the  master  was  not  liable  for  the  injury,  as  the  assault  was 
not  within  the  scope  of  the  agent's  employment  and  duty.    Lytle  v.  News  Co.,  530. 

31.  Railway  v.  LaPrelle,  ante,  page  476,  distinguished.    Id. 

32.  Where  plaintiff  and  other  colaborers  were  pulling  the  lower  end  of  a  brace 
from  a  building  by  a  rope,  and  the  brace  striking  an  obstruction,  the  foreman 
directed  plaintiff  to  raise  it  over,  and  then,  although  plaintiff  had  requested 
him  to  wait,  ordered  the  other  workmen  to  pull  before  this  was  done,  which 
caused  the  brace  to  fall  on  plaintiff,  the  negligence  of  the  foreman  warranted  a 
verdict  in  plaintiff's  favor.    Railway  v.  Walden,  667. 

33.  In  raising  the  brace  plaintiff  assumed  only  the  risk  of  dangers  either  known 
to  him  or  open  and  apparent,  but  not  of  dangers  caused  by  the  negligent  act  of 
the  foreman.    Id. 

34.  Where  the  general  charge  restricted  plaintiff's  recovery  to  the  sole  ground 
of  the  foreman's  negligence  in  giving  the  order  to  pull  the  rope  at  the  time 
plaintiff  was  attempting  to  lift  the  brace,  it  was  not  error  for  the  court  to 
refuse  an  instruction  that  if  the  men,  other  than  the  foreman,  pulled  the  rope, 
without  specific  directions  from  him,  thereby  causing  the  injury,  the  defendant 
would  not  be  liable.    Id. 

Measure  of  Damages.    See  Action  for  Death,  1,  6,  7;  Building  Contract,  3. 

1.  The  measure  of  damages  for  failure  to  deliver  cattle  sold  is  their  market 
value  at  the  time  and  place  they  were  to  be  delivered,  notwithstanding  that  the 
seller  may  have  known  they  were  to  be  shipped  to  another  place.  Daugherty  v. 
Hemdon,  175. 

2.  A  parent  may  recover  for  the  wrongful  death  of  a  minor  son  the  pecuniary 
value  of  the  son's  services  during  minority,  less  the  expense  of  his  maintenance 
during  that  period,  and  in  addition,  such  pecuniary  aid  as  the  parent  has  reason- 
able expectation  of  receiving  from  the  son  after  his  majority.    Cole  v.  Parker,  564. 

3.  Since  the  statute  provides  that  in  actions  for  death  "the  jury  may  give  such 
damages  as  they  think  proportioned  to  the  injury,"  the  amount  of  the  damages 
in  such  cases  is  within  the  discretion  of  the  jury,  subject,  however,  to  revision 
by  the  court  in  the  ei'ent  such  discretion  is  abused.    Rev.  Stats.,  art.  3027.    Id. 

Mechanic's  Lien. 

On  homestead,  can  not  be  made  to  include  attorney  fee.    See  Usury,  5. 

1.  A  person  in  possession  of  land  under  a  written  contract  to  purchase  it,  is 
not  the  owner  thereof  within  the  meaning  of  the  statute  giving  a  lien  to  one 
who  furnishes  labor  or  material  in  the  construction  of  a  building  under  and  by 
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Tirtue  of  a  contract  with  the  owner,  and  such  person  is  not  entitled  to  fix  a 

lien  on  either  the  lot  or  the  building.    Rev.  Stats.,  art.  3294.    Faber  v.  Muir,  27. 

2.  Where  the  vendee  in  an  executory  contract  for  the  sale  of  a  lot  agreed  to 
erect  a  building  thereon,  and  the  vendor  agreed  to  advance  him  a  certain  sum 
of  money  for  its  construction,  and  the  vendee  went  into  possession  and  employed 
plaintiff,  who  furnished  labor  and  material  for  the  building,  and  the  vendor, 
without  notice  of  plaintiflfs  employment,  paid  to  the  vendee  the  sum  agreed  to 
be  advanced,  plaintiff  was  not  entitled  to  fix  a  lien  upon  the  premises  imder  the 
statute,  since  he  had  no  contract  with  the  owner,  and  the  fact  that  the  latter 
•consented  to  the  erection  of  the  building  would  not  give  the  right  to  a  lien.    Id. 

3.  The  wife  is  a  necessary  party  to  an  action  to  foreclose  a  mechanic's  lien  on 
the  homestead  in  the  execution  of  which  she  necessarily  joined.  Association  v. 
Stewart,  300. 

.Mental  Anguish.    See  Telegraph  Ciompany,  1. 

Jftinor. 

Judgment  removing  disabilities  of.    See  Judgment,  16. 

Assumes  ordinary  risks  of  his  occupation.    See  Master  and  Servant,  25. 

1.  Where  a  married  infant  entered  into  a  written  contract  for  the  lease  of  a 
residence  for  his  family  for  a  term  of  years,  and  agreed  to  pay  therefor  a  cer- 
tain sum  per  month,  and  paid  the  rent  for  the  first  month  in  advance,  but  oc- 
cupied the  house  only  ten  days,  he  could  not  be  held  liable  for  rent  after  his 
abandonment  of  the  premises.    Peck  v.  Cain,  38. 

2.  While  infancy  is  a  personal  privilege  of  which  no  one  is  permitted  to  take 
advantage  except  the  infant  himself,  yet  after  he  has  disaffirmed  the  contract, 
Anyone  may  take  advantage  of  such  cUsaffirmance.    Id. 

3.  Where  a  married  infant  abandoned  a  house  which  he  had  leased,  leaving 
therein  furniture  he  had  purchased  on  credit  of  defendants,  the  title  to  which 
was  reserved  in  defendants,  and  they,  having  taken  possession  of  such  property, 
were  sued  by  the  landlord  to  enforce  a  landlord's  lien  on  it,  the  infant  was  a 
proper  party  to  the  suit,  and  it  was  not  error  to  require  him  to  be  made  a 
party.    Id. 

4.  The  infant  having  answered  in  such  suit  by  a  plea  of  infancy,  the  defend- 
ants could  take  advantage  of  the  disaffirmance  and  set  up  the  nullity  of  the 
-contract,  and  claim  the  furniture  \mder  the  agreement  that  it  should  remain 
theirs  until  paid  for.    Id. 

6.  Since  Uie  plea  of  infancy  was  filed  as  soon  as  the  infant  was  made  a  party, 
and  within  less  than  a  month  after  he  reached  his  majority,  no  question  arose  as 
to  his  promptness  in  disaffirming  the  contract,  and  a  judgment  against  the  in- 
fant and  the  defendants  was  unauthorized.    Id. 

6.  Plaintiff's  rent  having  been  paid  him  for  the  month  during  which  defend- 
ants took  possession  of  the  furniture,  he  had  no  right  to  recover  for  any  trespass 
-on  the  place  not  involving  permanent  injury  to  the  property.    Id. 

Jlisjoinder. 

Where  a  person  is  improperly  joined  as  a  defendant,  such  action  is  not 
prejudicial  to  the  other  defendants  where  all  the  costs  incurred  thereby  are 
taxed  against  him  and  he  files  no  pleadings  and  introduces  no  witnesses.  Lindsey 
V.  State,  540. 

Mistake. 

Of  county  clerk  in  putting  wrong  price,  not  vitiating  sale  at  such  price.  See 
State  School  Land,  8. 

Mortgage.    See  Liens,  2;  Parol  Evidence;  Parties,  3;  Usury,  2. 

1.  A  mortgagee  may  recover,  in  foreclosure  proceedings,  taxes  which  he  was 
•compelled  and  authorized  by  his  security  to  pay  on  the  property  to  protect  his 
lien.    Cassidy  v.  MoVtgage  Co.,  211. 

2.  When  the  owner  of  land  incumbered  by  mortgage  transferred  it  to  another 
against  whom  there  was  a  recorded  judgment  in  the  county,  the  vendee  assum- 
ing the  payment  of  the  mortgage  in  consideration,  and  afterwards  renewing  the 
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security  with  a  renewal  of  the  note  by  giving  a  mortgage  himself,  the  security 
so  given  prevailed  over  the  lien  of  the  judgment  and  the  rights  of  a  purchaser 
under  it  at  execution  sale  subsequently  made.    White  v.  Bank,  4S7. 

H nnidpAl  Bonds. 

1.  Where  city  bonds  are  issued  and  there  is  a  failure  to  make  provision  at  the 
time  of  their  issuance  for  the  assessment  and  collection  annually  of  a  sum  suffi- 
cient to  pay  the  interest  thereon  and  create  a  2  per  cent  sinking  fund,  as  re- 
quired by  the  Constitution,  the  bonds  can  not  be  enforced.  <>nst.,  art.  lU 
sec.  6.    Peck  v.  Hempstead,  80. 

2.  Where  negotiable  city  bonds  were  issued  by  the  mayor  and  city  secretary^ 
having  printed  on  the  backs  thereof  what  purported  to  be  an  order  of  the 
city  council  authorizing  their  issuance,  but  no  such  order  was  in  fact  ever 
passed,  the  city  was  not  estopped  to  deny  the  validity  of  the  bonds,  although 
they  had  been  sold  to  an  innocent  purchaser  for  value  and  the  proceeds  appro- 
priated by  the  city.    Id. 

3.  Where  city  bonds  have  been  issued  to  the  full  amount  authorized  \mder  the 
constitutional  limit  as  to  taxation,  a  purchaser  of  bonds  thereafter  issued  by 
the  city  is  required  to  take  notice  of  such  fact.    Id. 

Municipal  Corporation.    See  Dedication;  Municipal  Bonds;  Streets. 

1.  Where  a  city  is  sued  for  personal  injuries  caused  by  a  defect  in  the  side- 
walk of  a  street,  it  is  not  necessary  for  plaintiff  to  prove  title  to  the  property 
in  the  city,  but  it  is  sufficient  to  show  that  the  city  had  assumed  ownership  and 
control  of  the  property  for  street  purposes.    Still  v.  Houston,  447. 

2.  Evidence  showing  that  the  city  had  previously  sold  improvements  on  the 
property  where  the  street  was  situated,  and  authorized  their  removal  prepara- 
tory to  opening  the  street,  and  had  opened  the  street,  was  sufficient  to  warrant 
submitting  to  the  jury  whether  or  not  the  city  had  assumed  ownership  and  con- 
trol of  the  property  for  street  purposes.    Id. 

3.  Where  a  city  charter  provided  that  the  city  should  not  be  liable  for  any 
injuries  sustained  by  reason  of  defective  condition  of  sidewalks,  etc.,  unless  such 
condition  should  have  continued  for  ten  days  after  notice  to  certain  city  author- 
ities, and  the  city  sold  certain  fences  on  property  through  which  a  street  was- 
opened,  and  authorized  the  purchaser  to  remove  them,  which  he  did  within  the 
knowledge  of  the  city,  but  he  failed  to  fill  a  hole  left  where  a  fence  post  was  re- 
moved, just  beside  the  sidewalk,  and  a  pedestrian  stepped  into  the  hole,  the 
charter  provision  had  no  application  to  such  case,  and  did  not  protect  the  city„ 
although  no  notice  of  the  hole  had  been  given,  since  the  act  of  the  purchaser  waa 
to  be  considered  the  act  of  the  city.    Id. 

Motion  for  New  TriaL    See  Assignment  of  Error,  13;  New  Trial. 

Necessaries. 
Contract  of  wife  for.    See  Married  Woman,  1. 

Negligence.  See  Action  for  Death,  3,  9,  11;  Carriers  of  Freight,  1,  5;  Carriers 
of  Passengers,  I,  8,  13;  Charge,  10,  15;  Contributory  Negligence;  Master  and 
Servant,  7,  0,  12,  18,  32. 

1.  Where  plaintiff  sought  to  recover  damages  for  personal  injury  caused  by  the 
breaking  of  the  side  rod  of  an  engine,  a  charge  to  the  jury  that  if  they  believed 
from  the  evidence  that  the  side  rod  was  old,  defective,  and  unfit  for  service,, 
and  further  believed  from  the  evidence  that  it  was  negligence  in  defendant  to 
allow  the  rod  to  be  in  such  condition,  etc.,  to  find  for  plaintiff,  was  not  on  the 
weight  of  evidence.    Railway  v.  Parvin,  60. 

2.-  Where  the  petition  alleged  other  forms  of  negligence  than  the  condition  of 
the  side  rod  which  broke,  as  that  the  train  was  too  heavy  and  was  run  too 
rapidly,  a  charge  eliminating  all  the  issues  except  that  of  negligence  as  to  the 
condition  of  the  rod  "as  alleged  in  plaintiff's  petition,"  did  not  by  such  reference 
to  the  petition  tend  to  mislead  the  jury  as  to  the  issue  submitted.    Id. 

3.  There  being  evidence  that  the  side  rods  of  engines  undergo  crystallization,, 
which,  as  explained  by  witnesses,  consisted  in  losing  their  temper  and  fiber  and 
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becoming  brittle,  this  was  sufficient  to  warrant  a  charge  submitting  the  issue 

as  to  whether  the  *'metal"  of  the  rod  was  weak  and  defective.    Id. 

4.  Where  the  charge  fails  to  define  for  the  jury  the  issues  of  the  case,  merely 
referrinff  to  the  petition  for  the  acts  of  negligence  alleged  as  the  grounds  of  re- 
covery, out  the  issues  are  so  clearly  made  by  the  pleadings  and  evidence  that 
the  jury  could  not  have  been  misled  by  such  omission,  there  is  no  reversible 
error.    Railway  v.  Mortensen,  106. 

6.  In  an  action  for  damages  by  a  railroad  engineer  for  personal  injuries  re- 
sulting from  a  collision  witii  another  train,  the  court  correctly  charged  that 
if  plaint i£f  violated  a  rule  of  defendant  company  and  his  injuries  were  the  re- 
sult thereof,  he  would  not  be  debarred  from  recovering  if  the  jury  believed  under 
all  the  circumstances  a  reasonably  prudent  person  would  have  done  as  plaintiff 
did.    See  evidence  held  to  warrant  such  instruction.    Id. 

6.  The  court  properly  refused  a  requested  charge  submitting  two  acts  of  neg- 
ligence, the  existence  of  either  of  which  would  render  the  defendant  liable,  and 
instructing  the  jury  that  failure  to  establish  each  and  all  of  the  acts  of  negli- 
gence enumerated  would  defeat  a  recovery.    Id. 

7.  In  an  action  by  an  engineer  for  personal  injuries,  where  the  defendant  com- 
pany claimed  that  plaintiff  was  negligent  in  entering  the  yard  without  giving 
any  signals  or  having  his  engine  under  control,  although  it  had  been  customary 
for  such  trains  to  stop  at  the  station  there  for  water,  and  plaintiff  knew  or 
ought  to  have  known  of  such  custom,  and  the  evidence  showed  that  plaintiff's 
orders  gave  him  a  free  track  and  that  no  signals  were  displayed  by  the  train  in 
front  of  him,  the  court  correctly  refused  to  charge  that,  from  the  undisputed 
evidence,  it  was  customary  for  trains  to  stop  at  the  station  there  for  the  pur- 
pose of  taking  water,  and  that  if  plaintiff  knew  and  disregarded  such  custom, 
and  in  so  doing  failed  to  exercise  ordinary  care,  he  could  not  recover,  as  such 
charge  was  on  the  weight  of  evidence,  not  in  response  to  the  pleadings,  and 
singled  out  one  issue  of  negligence  among  several  others.    Id. 

8.  Plaintiff  was  properly  allowed  to  testify  that  he  had  his  train  under  control, 
and  to  explain  the  meaning  of  "havmg  the  train  under  control."    Id. 

9.  Testimony  of  other  engineers  running  engines  over  the  road,  as  to  where 
they  usually  shut  off  steam,  applied  the  air,  and  slowed  up  on  approaching  the 
station  in  question,  was  correctly  excluded  as  not  admissible  for  the  purpose  of 
showing  where  plaintiff  should  have  commenced  to  slow  up,  since  this  should 
properly  be  shown  by  such  facts  as  the  weight  of  the  engine,  number  of  cars, 
grade,  speed  of  the  train,  and  the  like.    Id. 

10.  Verdict  finding  negligence  of  defendant  and  absence  of  plaintiff's  contribu- 
tory negligence  sustained,  in  case  of  an  employe  run  over  by  a  switch  engine 
while  being  pursued  in  sport  by  another  employe  in  the  railroad  yards.  Railway 
V.  Patterson,  249. 

11.  Defendant's  action  in  erecting  a  barbed  wire  fence  late  in  the  afternoon 
across  a  road  used  by  the  public  in  attending  a  protracted  meeting  at  a  school- 
bouse  near  by,  where  services  were  to  be  held  that  night,  and  in  leaving  such 
fence  unguarded  and  without  signals  there  to  give  warning  of  danger,  the  en- 
suing night  being  quite  dark,  was  such  negligence  as  rendered  defendant  liable 
for  injury  to  one  wno,  in  going  to  the  meeting,  rode  into  the  fence,  although  an 
agent  of"  defendant  remained  there  on  guard  to  give  warning  \mtil  the  church 
services  had  begun.    Oil  Ck).  v.  Briscoe,  157. 

12.  There  was  no  error  in  excluding  evidence  by  defendant's  manager  that  in 
erecting  the  fence  he  thought  he  was  placing  it  entirely  on  defendant's  lot,  and 
not  partly  on  the  adjoining  schoolhouse  lot,  since  the  case  would  still  have 
been  one  of  negligence  had  the  fence  been  altogether  on  defendant's  lot.    Id. 

13.  Where  plaintiff's  petition  for  injury  received  by  coming  in  contact  with  a 
wire  fence  alleged  its  wrongful  erection  across  the  traveled  road,  and  that  plain- 
tiff's son,  because  of  his  not  having  been  warned  of  the  fence,  came  in  contact 
with  it,  but  without  specific  allegation  that  defendant  left  the  fence  unguarded 
by  danger  signal  or  otherwise,  this  was  sufficient  to  authorize  a  charge — the 
evidence  admitted  without  objection  so  warranting — which  allowed  the  jury  to 
find  that  defendant  was  negligent  in  leaving  the  fence  unguarded  and  without 
warning  signals,  such  charge  being  within  the  issues  raised  by  the  pleading.    Id. 

14.  There  was  no  error  in  admitting  evidence  to  prove  that  the  trustees  of  the 
school  district  owned  the  sehoolhouse  lot  over  which  the  road  was  located,  since 
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there  was  undisputed  evidence  showing  that  the  trustees  were  in  the  possession 

and  control  of  the  schoolhouse  lot,  and  the  title  thereto  was  not  in  issue.    Id. 

15.  The  court  properly  refused  a  charge  exempting  defendant  from  liability  if 
it  exercised  ordinary  care  to  prevent  injury  to  persons  who  might  attend  the 
church  services  that  night  "during  the  time  persons  might  be  reasonably  ex- 
pected to  pass  along  said  road  and  fence  in  going  to  such  services,"  since  de- 
fendant's act  having  rendered  a  public  way  dangerous,  it  owed  the  duty  of  pro- 
tection to  persons  passing  along  it  at  any  time.    Id. 

16.  A  charge  to  the  effect  that  it  is  the  duty  of  persons  operating  an  electric 
plant  in  a  city  to  use  ordinary  care  so  to  place  and  maintain  the  same  in  refer- 
ence to  other  objects  conducting  electricity  as  to  avoid  the  escape  of  electricity 
from  their  wires  to  such  conductors  in  such  quantities  as  might  injure  a  person, 
passing  along  or  standing  upon  the  street  and  sidewalk,  was  not  objectionable 
as  requiring  a  higher  degree  of  care  than  is  required  by  law  because  eliminating 
the  question  as  to  whether  such  results,  or  injury,  could  reasonably  have  been 
anticipated  from  the  way  in  which  the  plant  was  constructed.  Power  Go.  v. 
Maxwell,  294. 

17.  The  owner  of  a  building  in  a  city  having,  as  provided  by  its  ordinances,  ob- 
tained its  permission  to  make  certain  repairs,  including  the  taking  up  and  low- 
ering of  the  abutting  sidewalk,  erected  barriers  to  close  the  sidewalk  and  to 
warn  the  public  of  the  situation  while  the  work  was  being  done.  Plaintiff  was 
employed  by  the  owner  in  repainting  the  building,  and  while  working  within  the 
banders  was  injured  by  stepping  into  a  coal  hole  in  the  sidewalk,  which  was  un- 
covered in  making  the  repairs.  Held,  that  ordinances  of  the  city  making  it  the 
duty  of  property  owners  to  keep  the  sidewalks  in  good  repair  and  free  of  ob- 
structions and  uncovered  openings,  did  not  apply  to  the  sidewalk  in  question  sa 
long  as  it  was  not  open  at  that  point  to  travel  by  the  public,  and  that  the  own- 
er's liabilitv  to  plaintiff  was  to  be  determined  by  the  common  law  and  not  hj 
the  city  ordinances.    Sullivan  v.  Bank,  359. 

18.  The  court  properly  refused  a  requested  instruction  containing  a  clause  that 
"if  by  negligence  of  defendant  in  making  the  hole  and  leaving  the  same  open,  if 
in  fact  it  was  left  open,  defendant  did  not  exercise  proper  care  to  prevent  in- 
jury to  others  lawfully  upon  the  sidewalk,"  etc.,  since  this  assumed  that  defend- 
ant was  negligent  in  making  the  hole  and  leaving  it  open,  if  same  was  left 
open.    Id. 

19.  See  evidence  in  an  action  for  personal  injuries  resulting  from  plaintiff  be- 
ing struck  by  a  moving  train  within  the  limits  of  a  city,  and  relating  to  negli- 
gence of  the  defendant  and  want  of  contributory  negligence  on  plaintiff's  pu^,. 
held  to  show  a  case  in  which  the  appellate  court  was  not  authorized  to  disturb 
the  verdict.    Railway  v.  Holland,  397. 

20.  A  finding  that  the  telephone  pole  the  breaking  of  which  caused  injury  to 
plaintiff's  property  was  unsubstantial  at  the  place  wnere  it  broke,  and  that  the 
defect  was  the  cause  of  the  breaking  when  other*  poles  of  less  apparent  strength 
were  uninjured,  was  not  a  finding  that  the  pole  was  unfit  and  insufficient  under 
ordinary  circumstances,  and  did  not  authorize  a  judgment  for  plaintiff  where 
the  breaking  of  the  pole  was  caused  by  an  unprecedented  storm  such  as  might  be 
termed  an  act  of  God.    Telephone  Ck>.  v.  Ingrando,  400. 

21.  See  evidence  held  not  to  show  that  a  telephone  pole  was  insufficient  under 
ordinary  conditions.    I^. 

22.  Where  in  an  action  for  personal  injuries,  the  petition  alleged  that  the  train 
was  moving  rapidly  at  the  time  plaintiff,  who  had  assisted  his  wife  to  find  a. 
seat,  jimiped  off  in  the  dark;  that  he  was  unable  to  see  how  fast  it  was  moving- 
or  where  he  would  alight,  but  that  the  train  was  still  at  the  station  where  pas- 
sengers get  on  and  off,  and  that  he  supposed  that  it  was  moving  slowly,  no 
lights  bemg  placed  whereby  he  could  estimate  the  speed, — a  general  demurrer  to 
the  pleading,  urged  on  the  ground  that  it  showed  plaintiff  was  guilty  of  negli- 
gence in  jumping  from  the  train  under  the  circumstances  alleged,  was  properly 
overruled,  as  it  was  for  the  jury  to  determine  whether  a  man  of  ordinary  pru- 
dence and  care  would  have  reasoned  and  acted  as  plaintiff  did.  Railway  ▼* 
Crockett,  463. 

23.  It  was  competent  for  plaintiff  to  testify  that  the  train  was  not  going  very 
fast  at  the  time  he  jumped  off,  and  that  he  though  he  could  get  off  safely.    Id. 

24.  Plaintiff  was  entitled  to  prove,  as  a  fact  tending  to  show  that  the  train  did 
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not  stop  for  a  reasonable  length  of  time  to  allow  passengers  to  get  on,  that  an- 
other person  was  at  the  station  the  same  morning  and  bought  a  ticket  for  the 
same  train,  and  before  he  could  get  on  it  pulled  out  and  left  him.    Id. 

25.  That  other  persons  who  had  attended  ladies  into  the  train  jumped  off  just 
before  and  in  the  presence  of  plaintiff  and  were  not  injured,  could  be  shown, 
since  this  fact  tended  to  produce  the  conclusion  in  plaintiff's  mind  that  the  train 
was  not  moving  rapidly  and  that  he  might  safely  jump.    Id. 

26.  There  was  no  error  in  permitting  a  witness  to  testify  that  on  the  same 
morning  he  attended  a  passenger  to  the  train,  and  seated  her  at  the  same  time 
plaintiff  seated  his  wife,  and  that  two  or  three  times  before  he  had  done  the 
same  with  other  passengers,  as  this  tended  to  establish  that  such  was  the  cus- 
tom there,  and  to  show  notice  of  such  custom  to  the  agent  in  charge  of  the  train. 

27.  Where  the  evidence  is  either  conflicting  or  fairly  susceptible  of  different 
interpretations,  or  the  inference  from  it  is  doubtful,  the  question  of  negligence 
is  primarily  one  of  pure  fact  for  the  jiiry,  and  in  support  of  their  findings 
thereon  the  most  favorable  inferences  whidi  the  entire  evidence  will  autiiorize 
should  be  drawn.    Railway  v.  Quay,  616. 

28.  Where  a  railroad  fireman  was  cleaning  an  engine  which  was  standing  over 
a  pit  in  the  roimdhouse,  and  other  employes  there,  not  of  the  same  grade,  acting 
under  orders  so  to  do,  detached  the  tender,  the  platform  of  which  connect^ 
with  that  of  the  engine,  and  pushed  the  tender  away  without  notice  to  the  fire- 
man, who,  in  prosecuting  his  work,  stepped  back  and  fell  into  and  through  the 
open  space  left  by  the  removal  of  the  tender,  the  court  properly  refused,  in  an 
action  for  injuries  thus  sustained,  to  instruct  a  vbrdict  for  the  defendant  com- 
pany,— the  issue  of  negligence  being  a  question  for  the  jury.    Id. 

29.  The  defendant  company  could  not  escape  liabilitv  on  the  ground  of  the  fire- 
man's contributory  negligence  unless  the  danger  was  known  to  him  either  actu- 
ally or  constructively,  and  the  question  of  contributory  negligence  on  his  part, 
under  all  the  circumstances,  was  one  for  the  jury,  and  their  verdict  finding  in 
his  favor  is  sustained.    Id. 

30.  In  an  action  of  damages  for  negligent  personal  injury  by  an  employe 
against  a  railway  company,  it  is  not  error  for  the  court  to  refuse  to  instruct 
that  a  violation  by  plaintiff  of  a  rule  of  the  company  was  negligence  per  se,  and 
to  submit  it  to  the  jury  to  determine  whether  or  not  such  violation  was  negli- 
gence.   Railway  v.  Ck>nnell,  533. 

31.  In  order  that  an  act  shall  be  deemed  negligent  per  se,  it  must  have  been 
done  contrary  to  a  statutory  duty,  or  it  must  appear  so  opposed  to  the  dictates 
of  common  prudence  that  it  can  be  said  without  hesitation  or  doubt  that  no 
careful  person  would  have  committed  it.    Id. 

32.  Where  in  an  action  by  a  passenger  for  personal  injuries  the  issue  of  con- 
tributory negligence  was  involved,  the  presence  in  the  charge  of  a  correct  defini- 
tion of  ordinary  negligence,  though  not  applicable  to  the  duty  imposed  by  law 
on  the  defendant,  was  not  such  error  as  was  calculated  to  confuse  and  mislead 
the  jury,  where  the  court  elsewhere  gave  a  proper  charge  upon  the  degree  of 
care  which  a  carrier  owes  to  the  passenger.    Milligan  v.  Reiilway,  600. 

33.  Where  the  error  in  the  charge  is  not  a&mative,  but  one  of  omission 
merely,  which  could  be  obviated  by  a  requested  charge,  it  is  the  duty  of  the 
complaining  party  to  ask  for  such  a  charge.    Id. 

34.  Where  plaintiff  did  not  plead  as  a  ground  of  recovery  the  negligence  of  the 
carrier  in  failmg  to  provide  lights  at  the  depot,  he  can  not  complain  of  the  ex- 
clusion of  proof  of  such  failure,  or  of  the  charge  in  instructing  that  the  jury 
should  not  consider  the  absence  of  such  lights  in  connection  with  the  question 
of  negligence.    Id. 

35.  Evidence  showing  that  the  rods  supporting  an  electric  lamp  on  a  pole  had 
become  rusted  after  several  years  use,  so  that  a  trimmer  using  them  to  support 
himself  while  attending  to  the  lamp  was  injured  by  their  breaking,  and  that 
the  receiver  of  the  electric  company  had  never  had  the  rods  inspected,  was  suf- 
ficient to  show  actionable  negligence.    Dupree  v.  Tamborilla,  603. 

36.  See  evidence  held  not  to  show  that  a  servant  was  guilty  of  contributory 
negligence  in  relying  for  the  support  of  his  weight  on  the  iron  rods  on  an  elec- 
tric pole.    Id. 


680  Index. 

Negligence — continued. 

37.  That  the  servant  was  required  to  report  by  entries  in  a  certain  book  any 
defects  that  he  saw  on  the  lines  did  not  preclude  his  recovery  for  the  injury, 
where  he  was  not  instructed  to  look  for  defects  not  observable  without  the  ap- 
plication of  some  test,  and  was  not  furnished  with  appliances  to  test  the 
rods.    Id. 

38.  Evidence  by  a  witness  as  to  the  mode  of  ascending  and  descending  the  poles 
in  order  to  trim  the  lamps  while  he  was  employed  by  the  electric  light  company 
several  years  before,  was  admissible  wher^  it  appeared  that  plaintiff  himself 
had  acquired  most  of  his  experience  \mder  the  company  before  the  defendant 
receiver  was  appointed,  and  it  did  not  appear  that  the  receiver  had  made  any 
change  as  to  the  poles  or  the  manner  of  climbing  them.    Id. 

39.  Where,  in  an  action  against  a  railway  company  for  personal  injury  causing 
death  and  resulting  from  the  derailment  of  a  train,  plaintiffs  plead  specially  the 
cause  of  the  deraihnent  and  the  specific  matters  constituting  negligence  in  rela- 
tion thereto  upon  which  they  rely  for  recovery,  they  can  not  recover  upon  a 
ground  of  negligence  and  cause  of  derailment,  such  as  a  broken  axle,  which  they 
nave  not  alleged.    Johnson  v.  Railway,  616. 

New  Cause  of  Action.    See  Amendment,  I;  Trial  of  Right  of  Property,  3. 

New  TriaL 

1.  A  new  trial  sought  on  the  ground  of  newly  discovered  evidence  is  properly 
refused  where  no  diligence  to  obtain  the  evidence  is  made  to  appear.  Clardy  v. 
Wilson,  49. 

2.  It  is  not  ground  for  new  trial  that  the  husband,  who  was  one  of  the  de- 
fendants, was  not  placed  on  the  stand  to  testify  because  defendants  thought 
that  plaintiff  would  introduce  him  as  a  witness,  and  further  thought  their  case 
was  sufficiently  proved  up  without  him.    Id. 

3.  The  new  trial  which  the  statute  authorizes  to  be  applied  for  within  two 
years  in  suits  brought  by  publication  wherein  judgment  by  default  has  been 
rendered,  is  a  continuation  of  the  original  suit,  and  not  a  proceeding  in  the 
nature  of  a  common  law  bill  of  review,  and  an  execution  purchaser  of  property 
imder  the  judgment  or  one  claiming  under  him  within  two  years,  is  a  purchaser 
pendente  lite  whose  title  falls  with  the  overthrow  of  the  judgment  by  reason  of 
a  new  trial  granted  in  such  suit.    Rev.  Stats.,  art.  1375.    Glaze  v.  Johnson,  116. 

4.  The  requirement  of  the  statute  that  all  "parties"  adversely  interested  in 
the  judgment  rendered  by  default  in  a  publication  suit  shall  be  made  parties  to 
the  proceeding  for  a  new  trial  therein,  refers  to  the  party  in  the  original  suit; 
and  a  subsequent  purchaser  of  property  sold  at  execution  sale  under  the  judg- 
ment need  not  be  served  with  notice  of  the  application  for  new  trial.    Id. 

6.  Where  plaintiff  recovered  in  an  action  for  damages  to  realty  by  fire,  and 
defendant  presented  an  affidavit  made  by  plaintiff's  grantor,  to  the  effect  that  at 
the  time  of  affiant's  deed  of  the  land  to  plaintiff,  it  was  the  homestead  of  af- 
fiant and  his  wife,  but  not  stating  that  the  wife  did  not  join  in  the  deed,  or  that 
the  grantors  therein  still  claimed  any  interest  in  the  land,  such  affidavit  stated 
no  material  facts  such  as  would  authorize  the  granting  of  a  new  trial  on  the 
ground  of  newly  discovered  evidence.    Railway  v.  Burroughs,  422. 

6.  Although  a  motion  for  new  trial  be  not  overruled  in  express  terms,  it  .is 
discharged  by  the  adjournment  of  the  court  for  the  term,  and  the  party  making 
the  motion  can  not  complain  that  such  adjournment  was  before  the  time  to 
which  the  term  might  have  lasted,  unless  he  shows  that  he  was  injured  thereby 
for  want  of  time  to  prepare  his  motion  and  bills  of  exceptions.  Wetz  v.  Wetz, 
597. 

7.  The  application  for  new  trial  in  a  cause  where  judgment  by  default  has 
been  rendered  against  a  nonresident  by  publication  must  set  forth  facts  which, 
if  true,  would  require  the  rendition  of  a  different  judgment,  and  such  facts  may  be 
controverted  at  the  hearing  of  the  motion  and  evidence  adduced  as  to  their 
truth.    Tinsley  v.  Corbett,  633. 

Nonresident.    See  Judgment  by  Default;  New  Trial,  7. 

Notarial  Seal.    See  Public  Schools,  7. 
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notary. 

A  notary  taking  an  acknowledgment  may  testify  that  fact  on  a  plea  of 
non  est  factum  to  the  instrument,  though  he  was,  at  the  time  of  taking  it, 
agent  of  the  party  acknowledging  it.    Cassidy  v.  Mortgage  Co.,  211. 

notes.    See  Limitations,  6;  Jurisdiction,  1. 

Kotice. 

As  authorizing  judgment  by  default  against  nonresident.  See  Judgment  by 
Default,  2. 

Of  sale  \mder  trust  deed  still  to  be  given  under  law  governing  judicial  sales  in 
1889.    See  Trust  Deed,  2. 

Of  appeal  from  interlocutory  order  in  chambers  appointing  a  receiver.  See 
Beceiver,  1. 

Of  cross  bill — not  required.    See  Trial  of  Right  of  Property,  1. 

Of  mortgage,  to  prior  judgment  debtor.    See  Parol  Evidence. 

Execiftion  sale  purchaser  without,  protected.    See  Liens,  4. 

Charged  by  possession  of  coheir.    See  Community  Property,  3. 

To  city  of  personal  injury,  not  necessary.    See  Municipal  Corporation,  3. 

To  railroad  company,  of  custom  of  entering  and  leaving  train.  See  Negli- 
gence, 26. 

Of  interest  of  deceased  wife's  heirs  in  community  property.  See  Community 
Property,  4. 

Necessary  to  bind  holder  of  outstanding  vendor's  lien  notes.    See  Estoppel,  8. 

Of  shipper's  desire  to  have  cotton  compressed  in  transit.  See  Carriers  of 
Freight,  7. 

To  holder  of  outstanding  vendor's  lien  notes,  presumed  in  favor  of  judgment, 
when.    See  Vendor  and  Vendee,  2. 

See,  also.  Municipal  Bonds,  3;  Sale,  2. 

nuisance.    See  Railroads,  2. 

Objections.    See  Evidence,  8. 

To  a  tax  deed,  where  offered  only  in  support  of  plea  of  limitations.  See 
Tax  Deed,  2. 

To  evidence  will  not  supply  place  of  demurrer.    See  Pleadings,  2. 

Office  Hours.    See  Telegraph  Company,  3,  6. 

Officer. 

Plaintiff  liable  for  negligence  of,  in  keeping  property  levied  on.    See  Distress. 
Election  officers  not  sworn.    See  Public  School  Election,  2. 

Opinion. 

As  to  value  of  a  pear  ordhard.    See  Evidence,  16. 

Option.    See  Lease. 

Ordinary  Care.    See  Negligence,  5;  Railroads,  10,  23. 

Parent  and  Child.    See  Action  for  Death,  8;  Measure  of  Damages,  20. 

Parol  Evidence.  See  Consideration;  Deed,  8;  Execution,  1;  Lease;  Negligence, 
14;  Real  Estate  Broker;  Will,  5. 
Parol  evidence  is  admissible  to  show  that  a  deed  reciting  the  consideration 
as  fully  paid,  together  with  a  deed  of  trust  to  secure  a  loan,  constituted  one 
transaction  whereby  the  purchaser  took  the  land  and  executed  such  lien  to  se- 
cure payment  of  the  purchase  price,  and  such  evidence  is  not  inadmissible  against 
a  prior  judgment  Creditor  of  the  purchaser  because  he  was  not  shown  to  have 
had  notice  of  the  transactions.    Masterson  v.  Burnett,  370. 
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Parol  Gift  of  Land. 

1.  A  parol  gift  by  a  married  man  of  land  which  is  part  of  the  homestead,  the 
donee  taking  possession  of  such  part,  is  void  for  lack  of  compliance  with  the 
statutory  provisions  relating  to  a  conveyance  of  such  property.  Morris  v.  Wells^ 
363. 

2.  Where  a  parol  gift  of  land  was  void  because  the  land  was  part  of  a  home- 
stead, and  the  donee  took  possession  and  made  improvements  in  good  faith,  and 
sold  to  defendant  who  bought  in  good  faith,  defendant  was  entiUed  upon  a  re- 
covery of  the  land  by  the  donor,  to  a  personal  judgment  against  him  fat  the 
value  of  the  improvements.    Id. 

3.  Limitations  would  not  run  against  the  claim  for  improvements  at  least  un- 
til after  the  gift  had  been  disavowed  by  the  donor.    Id. 

4.  That  the  value  of  defendant's  improvements  could  not,  as  provided  by  the 
statute,  be  made  a  charge  against  the  land  because  of  its  homestead  character, 
afforded  no  reason  for  imposing  on  him  liability  for  rent,  the  court  having 
foimd  that  the  land,  without  the  improvements,  had  no  rental  value.  Rev.  Stats., 
art.  5278.    Id. 

Parol  Sale  of  Land.    See  Statute  of  Frauds. 

Parties.    See  Continuance;   Depositions;   Foreclosure,  1;   Joinder,   1;   Mechanic'a 
Lien,  3;  Minor,  3;  New  Trial,  4;  Streets,  2. 

1.  Indemnitors  liable  to  defendant  on  their  bond  if  plaintiff  recovered,  were 
proper,  but  not  necessary  parties;  defendant  could  not  delay  plaintiff's  suit  to 
bring  them  in,  nor  continue  for  that  purpose  when  they  were  not  served  in  time 
to  compel  appearance,  but  might  have  been.    Railway  v.  Yale,  10. 

2.  In  an  action  against  a  tenant  for  rent  and  foreclosure  of  a  landlord's  lien 
on  a  crop,  a  junior  mortgagee  who  had  converted  the  property  by  virtue  of  a  lien 
given  by  the  tenant  was  properly  joined  as  a  party  over  his  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence.  Rev.  Stats.,  art.  1194,  subdiv.  4^  GaiS- 
well  V.  Masterson,  691. 

3.  Where,  in  an  action  to  foreclose  a  lien,  junior  mortgagees  of  the  property 
are  joined  as  parties,  it  is  sufficient  for  plaintiff  to  allege  that  the  latter  are 
asserting  a  lien  against  the  property,  without  averment  uiat  the  mortgage  was 
valid,  or  was  delivered  and  registered.    Id. 

4.  So,  an  allegation  that  the  junior  mortgagees  are  in  possession  of  and  have 
converted  a  part  of  the  property,  was  sufficient  to  show  that  they  were  properly 
joined  as  parties  defendant  in  the  suit,  though  residing  in  another  county.    Id. 

5.  The  technical  common  law  rule  that  a  suit  for  tort  can  not  be  joined  with 
one  upon  contract  has,  under  our  system,  no  application  to  a  case  of  this  char- 
acter, and  it  is  held  immaterial  whether  in  this  action  plaintiff's  petition  was 
sufficient  to  sustain  a  judgment  of  foreclosure  or  not.    Id. 

Partition.    See  Will,  1. 

Partnership. 

Where  one  loans  money  to  another,  to  be  used  in  a  business  enterprise,  and 
the  lender  is  to  receive  a  part  of  the  net  profits  of  the  business  as  a  consideration 
of  such  loan,  the  lender,  as  to  third  parties,  will  be  held  as  partner  in  such  busi- 
ness.   Rahl  V.  Parlin,  72. 

Payment. 

To  loan  association  in  installments — effect  of.  See  Building  Ck>ntract,  4;  Con- 
tract, 4. 

Draft  mailed  to  State  Treasurer  not  a  payment.    See  State  School  Land,  3. 

As  to  application  of  payments.    See  Married  Woman,  2. 

By  survivor  in  community — presumption.    See  Deed,  2. 

See,  also,  Garnishment,  2;  Supersedeas  Bond,  2;  Usury,  1,  2. 

Penalty. 
Credited  on  principal  debt.    See  Usury,  7. 
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Personal  Injuries.  See  Action  for  Death;  Damages,  1;  Municipal  Corporation,  1; 
Negligence,  17,  22,  35;  Railroads,  14;  Verdicts. 
In  an  action  for  personal  injuries  evidence  that  plaintiff  had  been  superin- 
tendent of  a  farm  some  five  years  before,  at  a  salary  of  $700  per  year,  and  that 
such  positions  usually  paid  $700  to  $900,  was  inadmissible,  as  being  too  remote,, 
where  it  was  not  shown  that  plaintiff  had  in  view  or  prospect  such  a  position  on 
leaving  the  one  he  then  held,  paying  $36  per  month,  and  which  he  would  lose  at 
the  end  of  that  month.    Railway  v.  Gee,  414. 

Pleading. 

May  be  used  as  an  admission.    See  Live  Stock  Shipment,  1. 

Held  to  show  an  estoppel.    See  Estoppel,  1. 

Necessary  to  the  admission  of  evidence.  See  Power  of  Attorney,  3;  Evidence, 
10;  Limitations,  2. 

In  trespass  to  try  title  not  necessary  to  plead  fraud,  when.  See  Trespass  to 
Try  Title,  1. 

In  setting  out  title  by  limitations.    See  Limitations,  1. 

In  an  action  to  enjoin  sale  of  homestead  property.    See  Injunction,  4. 

Necessary  allegations  to  avoid  a  signed  instrument.    See  Fraud,  1. 

Fraudulent  representations  held  sufficiently  alleged.  See  Fraudulent  Repre* 
sentations,  1. 

Exhibit  attached  not  saving  necessity  of  allegations.    See  Jurisdiction,  2. 

Superseded,  may  be  looked  to  as  to  limitations.    See  Amendment,  1. 

Certainty  requisite  in  setting  out  contract.    See  Contract,  3. 

Not  subject  to  general  demurrer  if  either  of  two  alleged  grounds  of  recovery 
is  well  pleaded.    See  Levy,  1. 

In  breach  of  implied  warranty  in  sale  by  sample.    See  Sale,  3. 

In  trespass  against  joint  defendants  for  both  actual  and  exemplary  damages. 
See  Trespass,  1,  2. 

Against  junior  mortgagee  in  foreclosing  a  lien.    See  Parties,  3,  4. 

That  depot  was  unlighted,  to  be  alleged,  when.    See  Negligence,  34. 

1.  Where  an  instrument  upon  its  face  fails  to  show  the  entire  agreement,  it 
is  not  necessary  to  allege  fraud,  accident,  or  mistake  in  order  to  permit  evidence 
as  to  the  real  contract  and  consideration.    Cummings  v.  Moore,  565. 

2.  Defects  in  pleading  should  be  taken  advantage  of  by  demurrer,  and  not  by 
objection  to  the  evidence.    Hurst  v.  Benson,  227. 

3.  See  pleadings  held  not  to  show  a  right  to  recover  back  usurious  interest 
paid,  the  payment,  which  was  made  out  of  plaintiff's  money,  being  alleged  to 
have  been  made  by  one  who  claimed  to  act  but  was  not  alleged  to  l^,  the 
plaintiff's  agent.    Cassidy  v.  Mortgage  Co.,  211. 

Plea  to  Jurisdiction.    See  Judgment,  11. 

Plea  in  Reconvention.    See  Reconvention. 

Plea  of  Infancy.    See  Minor,  5. 

Posaeifion. 
Of  electric  plant  not  in  contractor,  when.    See  Action  for  Death,  5. 
See,  also,  Limitations,  1,  2;  Will,  4. 

Power  of  Attorney. 

1.  A  power  of  attorney  to  sell  land  authorizing  the  agent  to  sell  on  such  terms 
as  to  him  shall  seem  meet,  did  not  empower  him  to  convey  in  settlement  of 
claims  or  debts,  nor  to  take  for  part  of  the  consideration  a  nonegotiable  note 
of  the  purchaser  not  due  until  one  year  after  the  removal  of  an  attachment 
lien  agamst  the  land,  of  which  the  owner  had  no  knowledge,  claimed  by  the  pur- 
chaser who  was  authorized  to  apply  the  money  due  by  &e  note  to  (Uscharging 
the  lien  or  ludgment  to  be  determined  in  such  suit;  and  a  deed  by  the  attorney 
reciting  such  terms  was  void  on  its  face.    Morton  v.  Morris,  262. 

2.  A  publicly  known  usuage  may  be  proved  to  show  that  the  authority  of  an 
agent  was  conferred  in  contemplation  of  it,  but  such  usuage  can  not  be  so  substi- 
tuted for  the  power  as  to  give  authority  Aot  conferred  by  the  instrument  itself. 
Id. 
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Power  of  Attorney — continued. 

3.  Where  there  was  no  allegation  in  defendant's  answer  that  plaintiff  had,  be 
fore  the  execution  of  the  deed,  enlarged  the  authority  of  the  agexit  as  conferred 
in  the  power  of  attorney  so  as  to  fully  authorize  the  conveyance  as  made  to 
defendant,  it  was  not  error  to  refuse  to  admit  evidence  of  such  enlargement.    Id. 

4.  Since  one  dealing  with  an  agent  selling  land  is  bound  to  ascertain  the  ex- 
tent of  his  powers,  where  a  deed  by  an  agent  is  canceled  because  made  in  excess 
of  his  powers,  and  therefore  void,  the  principal  is  not  required  to  refund  a  cash 
payment  made  to  the  agent,  but  which  the  principal  never  received.    Id. 

5.  Where  a  deed  by  an  agent  is  void  because  made  in  excess  of  his  powers,  evi> 
dence  is  an  action  to  cancel  it  that  the  price  was  the  full  value  of  the  land  is 
immaterial.    Id. 

Power  of  Sale. 

1.  The  power  to  sell  given  in  a  deed  of  trust  is  a  power  coupled  with  an  inter^ 
«st,  and  is  not  revoked  by  the  death  of  the  constituent,  but  may  still  be  exe- 
cuted where  the  four  years  have  elapsed  during  which  administration  could  U. 
taken  out  on  his  estate.    Gillaspie  v.  Murray,  ^0. 

2.  A  power  of  sale  conferred  by  a  deed  of  trust  upon  F.,  "guardian"  of  cer- 
tain minor  heirs,  and  without  provision  for  a  substitute  trustee,  could  not  be, 
executed,  after  the  death  of  F.,  by  his  successor  in  the  guardianship.    Id. 

Possession.  Community  Property,  3;  Homestead,  12;  Limitations,  1,  2,  8;  Stat* 
ute  of  Frauds,  1;  Will,  3. 

Practice  in  Trial  Court.  See  Ck>ntinuance;  Joinder;  New  Trial;  Pleading,  2; 
Trial. 

1.  Where  there  was  uncontroverted  evidence  proving  a  partnership,  so  that,  iu 
the  absence  of  the  evidence  on  the  point  complained  of  as  wrongly  admitted, 
the  same  result  must  have  been  reached,  such  admission,  if  error,  was  harmless 
Rahl  V.  Parlin,  72. 

2.  Action  of  the  trial  court  in  allowing  an  amended  petition  to  be  filed  after 
the  close  of  the  evidence  and  of  the  opening  argument,  and  in  refusing  defendant 
a  continuance  thereupon  applied  for,  held  not  an  abuse  of  judicial  discretion. 
Lumber  Co.  v.  Carver,  467. 

3.  It  becomes  the  duty  of  the  court  to  instruct  a  verdict  for  the  defendant 
only  where  it  is  so  clearly  established  from  the  imdisputed  evidence  as  to  admit 
of  no  other  reasonable  conclusion  either  that  a  fact  essential  to  plaintiff's  action 
had  not  been  proven,  or  that  one  which  is  a  complete  defense  has  been  shown. 
Bailway  v.  Minton,  503. 

Practice  on  Appeal.  See  Appeal r  Assi^ninient  of  Error;  Bill  of  Exceptions; 
Briefs;  Charge,  8;  Evidence,  6,  8;  Reconvention;  Transfer  of  Cause;  Tran- 
script. 

1.  An  assignment  of  error  to  the  overruling  of  a  motion  for  continuance  below 
will  not  be  considered  on  appeal  where  the  record  fails  to  show  any  action  by 
the  trial  court  on  the  motion.    Rahl  v.  Parlin,  72. 

2.  A  court  of  civil  appeals  is  not  required  to  certify  a  question  which  has  al- 
ready been  decided  by  the  Supreme  Court,  although  its  decision  be  in  confiict 
with  the  ruling  of  another  one  of  the  courts  of  civil  appeals.  Yoacham  v.  Mc- 
Curdy,  183. 

3.  The  courts  of  civil  appeals  are  not  required  to  set  forth  findings  on  such 
matters  as  forms  of  receipts,  orders,  decrees,  and  testimony  fully  set  forth  in 
the  record,  and  about  which  no  question  of  conflict  arises.  Stewart  v.  Robbins, 
188. 

4.  The  exclusion  of  testimony  to  prove  a  fact  which  is  abundantly  established 
by  other  evidence  in  the  case  is  not  reversible  error.    Power  Co.  v.  Maxwell,  294. 

5.  A  proposition  under  an  assignment  of  error,  complaining  of  the  charge 
because  it  eliminates  the  question  of  contributory  negligence,  will  not  be  consid- 
ered where  such  proposition  is  not  found  in  the  assignment.    Id. 

6.  Where  defendant,  who  was  a  subsequent  purchaser  at  execution  sale  under 
his  own  judgment,  testified  that  he  credited  the  amount  of  his  bill  on  the 
judgment,  and  the  court  found  that  the  question  whether  he  had  notice  of  the 
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existing  mortgage  lien  for  purchase  money  was  immaterial,  it  will  be  presumed 
on  appeal,  in  support  of  the  judgment,  that  the  court  foimd  that  he  was  not  a 
bona  fide  purchaser  for  value.    Masterson  v.  Burnett,  370.  . 

7.  The  appellate  court  will  not  disturb  the  verdict  of  a  jury  upon  the  facts 
unless  it  is  made  to  appear  that  the  evidence  upon  which  it  is  based  is  so  inad- 
equate or  the  verdict  so  manifestly  against  the  great  weight  and  prqionderance 
of  the  evidence  as  to  show  that  the  jiury  were  influenced  by  an  improper  motive. 
Railway  v.  Holland,  397. 

8.  Where  an  action  against  a  railway  company  for  killing  live  stock  was  tried 
before  the  court  alone,  and  the  court  erroneously  rejected  evidence  showing  dili- 
gence on  defendant's  part  in  maintaining  the  fence  along  its  right  of  way,  and 
found  as  a  fact  that  there  was  no  negligence  in  the  operation  of  defendant's  train, 
and  such  fin<fing  was  not  excepted  to  by  plaintiff,  and  he  filed  no  cross -assign- 
ment of  error  attacking  such  findings  as  unsupported  by  the  evidence,  he  was  not 
entitled  on  appeal  to  urge  that  such  ruling  was  harmless  on  the  ground  that  the 
uncontradicted  evidence  showed  that  defendant  was  negligent  in  operating  the 
train.    Railway  v.  Reitz,  411. 

9.  Where  the  trial  court  has  directed  a  verdict  the  question  of  error  in  refusing 
charges  is  not  in  the  case  on  appeal.    Still  v.  Houston,  447. 

10.  Case  where  the  evidence  is  conflicting,  and  the  preponderance  rather  against 
the  findings  of  the  trial  court,  but  his  decisions  thereon  not  disturbed.  Lumber 
Co.  V.  Camer,  467. 

11.  Where  it  is  conceded  that  the  injuries  proved  are  sufficient  to  support  the 
verdict  in  plaintiff's  favor,  the  improper  admission  of  other  evidence  as  to  the 
injuries  is  harmless.    Railway  v.  Walden,  587. 

Prestiinptions. 

That  land  deeded  to  either  spouse  during  the  marriage  is  community  estate. 
See  Community  Property,  1. 

That  a  loss  of  goods  by  a  carrier,  unexplained,  is  due  to  its  negligence.  Car- 
riers of  Freight,  1. 

That  law  of  another  State  is  same  as  that  of  Texas.     See  Foreign  Law,  1. 

That  the  holder  of  a  note  secured  by  deed  of  trust  requested  the  trustee  to 
sell.    See  Trust  Deed,  1. 

As  to  close  of  administration,  from  lapse  of  time.    See  Administration,  1. 

That  payments  by  a  survivor  were  made  to  satisfy  community  debts.  See 
Deed,  2. 

On  appeal,  as  to  trial  court's  findings  supporting  the  judgment.  See  Practice 
on  Appeal,  6. 

That  the  death  of  two  persons  drowned  together  was  simultaneous.  See  Sur- 
vivorship, 1. 

In  favor  of  judgment,  as  to  notice  of  lien.    See  Vendor  and  Vendee,  2. 

As  to  office  hours  of  telegraph  company.    See  Telegraph  Company,  6. 

Servant  may  presume  that  master  has  furnished  safe  appliances.  See  Rail- 
roads, 29. 

Pxima  Fade  Case. 
As  to  fire  being  set  by  sparks  from  an  engine.    See  Railroads,  18. 
As  to  loss  of  goods  being  due  to  negligence.    See  Carriers  of  Freight,  1. 
Made  by  recitals  in  deed  under  a  power  of  sale.    See  Trust  Deed,  1. 

Priority.    See  Liens,  2. 

PriTies  in  Title.    See  Deed,  7. 

PropocdtioBS. 
Necessary  in  brief.    See  Assignment  of  Error,  3,  10. 

Protest.    See  Accord  and  Satisfaction,  1. 

Proviso.    See  Lease,  2. 

Proximate  Cause.    See  Electricity,  2;  Master  and  Servant,  14. 
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Proximate  Result. 

Charge  need  not  define  the  term.    See  Telegraph  Company,  1. 

Publication. 

New  trial  in  suits  by.    See  New  Trial,  3,  7. 

Public  Lands.    See  Homestead,  1;  8tate  School  Lands. 

Public  Policy. 

An  agreement  between  two  competing  contractors  as  to  the  amount  each  shall 
bid  for  doing  certain  work,  and  that  the  successful  bidder  shall  share  his  profits 
with  the  other,  is  contrary  to  public  policy  and  void.    Daily  v.  Hollis,  570. 

Public  Road.    See  Counties. 

1.  Where  plaintiff's  land  was  taken  for  a  publie  road,  he  was  entitled  to  re- 
cover not  only  the  value  of  the  land  so  taken,  but  also,  in  the  absence  of  proof 
that  his  remaining  land  was  enhanced  in  value  by  the  road,  the  cost  of  a  fence 
which  the  road  made  necessary.    Anderson  v.  Wharton  County,  115. 

2.  General  expressions  of  opinion  by  some  of  the  witnesses  that  plaintiff's  land 
bad  been  enhanced  in  value,  but  with  no  evidence  showing  the  amount,  will  not 
authorize  setting  off  the  enhanced  value  against  the  cost  of  a  fence  rendered  nec- 
essary .by  the  establishment  of  the  road.    Id. 

Public  Use.    See  Constitutional  Law,  1. 

Public  Schools. 

1.  Approval  by  the  county  superintendent  is  under  the  statute  a  necessary 
prerequisite  to  the  payment  of  vouchers  for  a  teacher's  salary  drawn  by  the 
school  trustees.    Rev.  Stats.,  art.  3962.     Singleton  v.  Austin,  88. 

2.  The  statutory  power  of  district  school  trustees  to  ascertain  the  existence 
of  the  facts  rendering  the  employment  of  assistant  teachers  necessary  is  judicial 
in  its  nature,  and  where  a  teacher  has  been  appointed  the  discretion  thus  exer- 
cised will  not  be  inquired  into  in  an  action  of  mandamus  to  compel  the  payment 
of  the  teacher's  salary.    Rev.  Stats.,  arts.  3946,  3959,  3959a,  3961..   Id. 

3.  The  fact  that  the  average  daily  attendance  of  pupils  did  not  reach  eighty- 
five  at  the  time  a  contract  for  a  third  teacher  (second  assistant)  was  made,  or 
at  any  time  during  the  term,  did  not  invalidate  the  contract,  and  the  county  au- 
thorities could  not  question  it  on  that  ground.    Id. 

4.  Where  the  school  census  showed  135  children  of  scholastic  age  in  the  dis- 
trict the  board  of  trustees  were  authorized  to  employ,  before  the  commencement 
of  the  term,  a  competent  number  of  teachers,  and  such  contract  of  employment 
remained  valid  although,  owing  to  temporary  causes,  the  average  daily  attend- 
ance did  not  reach  eighty-five  during  the  term.    Rev.  Stats.,  art.  3967.    Id. 

5.  An  assistant  teacher  duly  employed  by  the  district  school  trustees,  who  re- 
ported for  duty  under  her  contract  and  was  told  by  the  trustees  that  the  daily 
attendance  did  not  yet  demand  her  services,  but  to  hold  herself  ready  to  begin 
work  any  day,  which  she  did  for  the  entire  term,  was  entitled  to  her  salary  al- 
though she  did  not  teach.  Following  Randolph  v.  Sanders,  22  Texas  Civil  Ap- 
peals, 331.    Id. 

6.  Where  complainant's  failure  to  serve  as  teacher  was  due  directly  to  the 
action  of  the  trustees,  she  was  entitled  to  maintain  an  action  for  mandamus  to 
compel  the  payment  of  her  salary  without  showing  that  she  appealed  to  the 
trustees  from  the  action  of  the  county  superintendent  in  refusing  to  allow  her 
to  teach.    Id. 

7.  In  an  action  for  mandamus  to  compel  the  approval  of  a  teacher's  vouchers 
for  salary  wherein  the  petition  alleged  that  the  vouchers  (attached  thereto  as  an 
exhibit)  were  sworn  to  as  required  by  law,  the  failure  of  the  notary  to  attach 
the  seal  to  his  jurat  did  not  render  the  petition  bad  as  against  a  general  demur- 
rer, and  the  absence  of  the  seal  could  not  be  first  urged  on  appeal.    Id. 

Public  School  Election. 

1.  Where  at  an  election  for  district  school  trustees  held  at  the  proper  time 
and  place  for  holding  such  election,  the  officers  appointed  to  hold  it  failed  to 
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appear  and  act,  and  a  person  appointed  by  the  county  judge,  without  authority, 
to  hold  the  election  selected  two  others  to  assist  him  as  clerks,  and  the  election 
was  held  by  them  honestly  and  fairly,  all  legal  votes  presented  being  reoeived, 
no  one  protesting  against  the  election,  and  due  return  thereof  being  made,  there 
was  a  ratification  by  the  voters  of  the  acts  of  such  officers,  and  it  was  error  to 
adjudge  the  election  void  in  a  quo  warranto  proceeding  brought  by  the  State  at 
the  relation  of  one  having  no  interest  in  the  controversy.  D^aver  v.  State,  453. 
2.  The  returns  of  such  election  were  properly  made  to  the  county  judge,  where 
he  was  ex  officio  superintendent  of  education;  and  the  fact  that  the  officers  hold- 
ing the  election  were  not  sworn  did  not  render  the  election  void.    Id. 

Public  Way.    See  Negligence,  16. 

Purdiaae  Money.    See  Lien,  2;  Vendor's  Lien. 

Purchaser  Pendente  Lite.    See  New  Trial,  3. 

Purchaaer  at  Execution  Sale.    See  Liens,  4;  Vendor  and  Vendee,  1. 

Quantum  Meruit.    See  Fraud,  2;  Eeal  Estate  Broker,  2. 

Question  of  Fact. 

Negligence  is  primarily.    See  Negligence,  27,  30. 

Question  of  Law. 

Rule  as  to  when  negligence  is  such  per  se.    See  Negligence,  31. 

Quo  Warranto.    See  Public  School  Election,  1. 

Sailroads.    See  Carriers  of  Freight;  Carriers  of  Passengers;  Master  and  Servant, 
6-20,  27-29,  32;  Negligence,  1,  5,  19,  28,  30,  34;  Venue,  2. 

1.  In  an  action  by  a  railroad  brakeman  for  injuries  caused  by  a  fall  from  the 
pilot  of  an  engine,  evidence  that  the  outer  rail  of  a  switch  track  where  the  fall 
occurred  was  too  low,  causing  it  to  dip,  and  that  the  space  between  the  ends  of 
the  rails  of  the  switch  and  the  main  track  was  three  or  four  inches,  so  as  to 
cause  an  engine  moving  over  it  to  drop,  was  sufficient  to  justify  submitting  to 
the  jury  the  question  whether  or  not  the  brakeman  was  jarred  off  the  pilot  by 
reason  of  such  defects  in  the  track.    Railway  v.  Waller,  44. 

2.  One  who  enters  the  service  of  a  railroad  company  assumes  the  risks  ordi- 
narily incident  to  his  work,  but  does  not  assume  any  risk  arising  by  reason  of 
the  company's  negligence,  ynless  he  knows  it,  or  in  the  ordinary  <Sscharge  of  his 
duty  must  necessarily  have  acquired  such  knowledge.    Id. 

3.  A  witness  who  was  an  expert  as  to  the  condition  of  railroad  tracks  and  who 
testified  that  at  the  place  of  plaintiff's  injury  there  was  a  space  from  three  to 
four  inches  between  the  ends  of  the  rails,  where  there  should  have  been  but  one 
inch,  was  properly  permitted  to  state  that  the  rails  of  the  switch  track  there  had 
too  much  expansion  at  the  point  on  the  head  block  of  the  switch.    Id. 

4.  A  railway  brakeman  who  did  not  know  of  the  defective  condition  of  a 
switch  track  by  reason  of  which  he  was  injured  was  not  chargeable  with  con- 
tributory negligence  because  he  might  have  gained  such  knowledge  by  inspect- 
ing its  condition.    Id. 

5.  The  statute  requires  a  railway  to  keep  its  ticket  office  open  thirty  minutes 
before  the  departure  of  trains;  a  charge  requiring  it  to  be  kept  open  for  that 
length  of  time  before  arrival  of  the  train  is  erroneous;  and  see  opinion  for  facts 
under  which  the  error  was  ground  for  reversal.    Railway  v.  Mills,  245. 

6.  Those  operating  a  passenger  train  do  not  owe  to  one  attempting  to  board  it 
unlawfully,  without  procuring  a  ticket  as  required  by  the  company's  regulations', 
the  duty  to  assist  him  on,  nor  do  they  owe  to  such  trespasser  a  duty  to  prevent 
him  from  getting  on.    Id. 

7.  See  charge  held  erroneous  in  requiring  trainmen  to  assist  in  or  prevent  from 
boarding  the  train  one  unprovided  with  the  required  ticket,  the  issue  on  duty 
arising  from  imminent  and  known  peril  not  being  submitted  or  involved.    Id. 

8.  A  railway  company  is  not  excused  from  the  duty  of  thoroughly  and  effi- 
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ciently  inspecting  its  cars  by  reason  of  the  fact  that  such  an  inspection,  although 
practicable,  is  inconvenient  and  not  usual  with '  railroad  companies  generally. 
Railway  v.  Davis,  279. 

9.  In  an  action  for  negligently  causing  the  death  of  a  railway  brakeman  the 
court  properly  refused  to  charge  that  if  the  inspection  was  the  usual  and  cus- 
tomary one  given  to  cars  under  similar  circumstances,  and  the  deceased  knew  of 
the  character  of  inspection  given  by  defendant,  and  remained  in  its  employ  after 
acquiring  such  knowledge,  then  he  assumed  the  risks, — since  this  would  have 
prevented  a  recovery  alSiough  the  deceased  might  not  have  known  that  the  in- 
spection was  insufficient.    Id. 

10.  A  charge  to  the  effect  that  if  defendant  inspected  the  car  in  the  usual  and 
customary  manner  and  used  ordinary  care  and  diligence  to  ascertain  whether  the 
stirrup  was  reasonably  safe,  and  failed  to  discover  that  it  was  not  securely  fast- 
ened, it  would  not  be  liable,  was  not  rendered  erroneous  by  reason  of  the  use  of 
the  word  "diligence."    Id. 

11.  Where  plaintiff's  injuries  were  caused  by  his  going  upon  the  railway  track 
in  defendant's  yards  and  attempting  to  cross  between  the  cars  of  a  tram  then 
being  made  up,  and  which  he  knew  was  liable  to  be  moved  at  any  moment,  and 
he  was  injured  while  he  was  between  the  cars,  there  was  such  contributory  neg- 
ligence as  precluded  a  recovery.    Rodriguez  v.  Railway,  325. 

12.  Evidence  held  to  warrant  the  conclusion  that  plaintiff,  when  he  undertook 
to  cross  the  track  between  the  cars  of  a  live  train,  one  being  made  up,  knew  the 
train  was  liable  to  move  at  any  moment.    Id. 

13.  That  a  fireman  on  defendant  company's  engine  saw  plaintiff  approaching 
the  train  while  it  was  being  made  up  in  the  yards,  would  not  warrant  the  pre- 
sumption that  he  knew  plamtiff  woiUd  attempt  to  cross  the  track  between  the 
cars  by  jumping  over  their  drawheads.    Id. 

14.  Where,  in  an  action  for  injuries  to  a  child  in  playing  on  an  unlocked  and 
unguarded  railroad  turntable,  there  was  evidence  showing  that  the  turntable  was 
of  unusual  attractiveness  to  children,  and  that  they  played  thereon  in  view  of 
defendant's  employes  without  protest,  a  motion  to  instruct  a  verdict  for  the  de- 
fendant company  was  properly  refused.    Railway  v.  Skidmore,  329. 

15.  It  is  immaterial  whether  a  child  injured  on  a  turntable  was  on  her  father's 
premises  or  those  of  the  railway  company  at  the  time  when,  in  acceptance  of  the 
invitation  inferable  from  the  attractiveness  of  the  table  to  children,  she  went 
thereon  to  play.    Id. 

16.  That  the  railway  company  made  a  proper  and  customary  use  of  its  prop- 
erty by  locating  a  turntable  thereon,  did  not  warrant  the  giving  of  a  charge 
which  would  have  withdrawn  from  the  consideration  of  the  jury  the  invitation 
given  by  implication  to  children  to  go  upon  the  table.    Id. 

17.  In  an  action  against  a  railroad  company  for  the  value  of  cotton  destroyed 
by  fire  from  its  engines,  a  charge  to  the  effect  that  d*efendant  was  bound  to  use 
the  "best  approved  appliances"  for  preventing  the  escape  of  sparks  from  its  en- 
gines was  not  critically  correct;  yet  the  giving  of  such  charge  was  harmless  error 
where  defendant  proved  that  its  engine  was  equipped  with  the  best  appliances  in 
use,  and  plaintiff  made  no  attempt  to  show  that  there  were  other  appliances 
having  the  approval  of  scientific  authority.    Railway  v.  Miller,  344. 

18.  Plaintiff  having  proved  that  the  fire  was  caused  by  sparks  from  defend- 
ant's engine,  and  defendant  having  shown  that  its  engine  was  equipped  with  a 
proper  spark-arrester,  but  without  proving  the  condition  of  the  arrester  at  the 
time  of  the  fire,  or  that  the  engine  was  properly  handled,  the  prima  facie  case  of 
plaintiff  was  unrebutted,  and  there' was  no  reversible  error  in  the  failure  of  the 
court  to  give  an  instruction  to  the  effect  that  defendant  was  bound  to  use  only 
ordinary  care  in  keeping  its  arresters  in  good  order  and  was  not  bound  absolutely 
to  maintain  them  in  such  condition.    Id. 

19.  A  railway  company  is  liable  for  the  negligence  of  its  servants  operating 
its  engines,  even  though  it  has  exercised  ordinary  care  in  appointing  them.    Id. 

20.  W'here  plaintiff's  evidence  showed  that  the  fire  which  destroyed  the  cotton 
was  from  sparks  escaping  from  defendant's  engine,  a  prima  facie  case  was  made^ 
and  the  burden  was  shifted  to  the  defendant  to  show  that  its  engine  was  prop- 
erly equipped  and  operated;  and  hence  a  charge  that  the  burden  was  on  plaintiff 
to  show  that  the  cotton  was  destroyed  by  fire  set  from  the  engine,  and  originat- 
ing through  defendant's  negligence,  although  a  correct  proposition,  would  have 
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been  misleading  as   to   the  burden  of  proof,  and   was   therefore  properly  re- 
fused.   Id. 

21.  The  owner  of  a  lot  is  not  guilty  of  negligence  in  building  a  house  thereon 
and  storing  goods  in  it,  although  it  be  in  close  proximity  to  a  railroad  track 
where  engines  are  constantly  passing.    Id. 

22.  Testimony  of  a  foreman  in  charge  of  the  company's  inspectors  of  engines 
that  the  record  of  inspections  kept  by  him  showed  that  the  spark-arrester  of  the 
particular  engiile  was  in  good  condition  was  properly  excluded  where  it  was 
shown  that  he  made  the  entry  from  a  report  handed  him  by  a  boiler  maker,  and 
it  did  not  appear  where  the  latter  got  it,  or  who  made  the  inspection,  or  that 
the  foreman  ever  saw  the  engine,  and  the  nonproduction  of  the  better  evidence 
was  not  accounted  for.    Id. 

23.  Where  a  railroad  company  fences  its.  right  of  way  it  is  liable  only  for 
injuries  resulting  from  want  of  ordinary  care  in  the  operation  of  its  trains,  or 
in  failing  to  keep  its  fences  in  repair.  Rev.  Stats.,  art.  4528.  Railway  v.  Reitz, 
411. 

24.  Where  the  evidence  showed  that  the  railroad  company  had  fenced  its  right 
of  way,  and  that  there  was  a  gap  in  the  fence  through  which  plaintiff's  cattle 
came  upon  the  right  of  way,  and  were  killed  by  the  train,  it  was  error  to  hold 
that  absolute  liability  of  the  company  was  shown,  and  to  reject  testimony  tend- 
ing to  show  ordinary  care  in  keeping  the  fence  in  repair.    Id. 

25.  Where  a  railway  company  starts  a  train  over  its  road  having  cars  therein 
with  coupling  appliances  so  mismatched  as  to  be  dangerous  to  the  lives  of  brake- 
men  while  coupling  them,  and  a  brakeman  is  killed  in  attempting  to  couple  such 
cars,  the  company  is  liable  for  such  negligence  as  the  proximate  cause  of  the 
injury.    Railway  v.  Winton,  503. 

26.  Nor  could  the  company  shift  its  duty  of  inspection  and  of  starting  out  only 
cars  equipped  with  proper  couplings  by  making  a  rule  forbidding  brakemen  to 
put  cars  mto  a  train  with  dangerous  couplings.    Id. 

27.  Negligence  of  the  railway  company  in  not  inspecting  the  cars  and  seeing 
that  they  were  provided  with  safe  couplings  before  ordering  the  brakeman  to 
couple  them  is  not  excused  by  the  fact  that  the  cars  were  part  of  a  through  train 
belonging  to  another  road  and  then  being  carried  over  defendant's  road.    Id. 

28.  The  brakeman  did  not  assume  the  risk  because  the  danger  in  connecting 
the  mismatched  car  couplings  was  discernible  and  became  known  to  him  while  he 
was  attempting  to  make  the  coupling  in  obedience  to  orders  to  do  so.    Id. 

29.  Where  a  freight  brakeman,  not  shown  to  have  been  familiar  with  the  vari- 
ous kinds  of  car  couplings,  was  ordered  to  couple  certain  tourist  cars  belonging 
to  a  through  passenger  train  from  another  road,  he  had  the  right  to  presume 
that  the  coupling  appliances  were  reasonably  safe,  and  that  he  would  be  warned 
if  there  was  extra  or  unusual  hazard.    Id. 

Railroad  Commission. 
Rules  of,  as  to  compressing  cotton.    See  Carriers  of  Freight,  7. 

Ratification.    See  State  School  Land,  8. 

Real  Estate  Broker. 

1.  Where  defendant,  wishing  to  exchange  his  lands,  which  were  in  three  sev- 
eral tracts^  for  Texas  land,  agreed  that  if  plaintiff  brought  about  a  trade  he 
would  accept,  he  would  pay  for  the  services,  and  that  he  could  trade  a  part  or 
all  of  his  lands,  and  plaintiff  found  an  owner  of  Texas  lands  willing  to  ex- 
change, and  brought  the  parties  together  and  an  exchange  was  consummated, 
plaintiff  was  entitled  to  his  commissions,  despite  the  facts  that  after  the  parties 
were  brought  together  it  developed  that  a  lien  existed  on  the  Texas  lands  by 
reason  of  which  one  of  defendant's  tracts  was  not  included  in  the  exchange  as 
finally  made.    Blair  v.  Slosson,  403. 

2.  An  agreement  by  plaintiff  to  accept  $500  for  his  services  in  effecting  the 
exchange  did  not  preclude  him  from  recovering  more  on  a  quantum  meruit  where, 
as  an  inducement  for  such  agreement,  defendant  promised  to  pay  a  further  rea- 
sonable compensation  if  he  found  the  Texas  land  satisfactory,  and  he  did  so 
find  it.    Id. 

Vol.  27  Civil— 44. 
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3.  Defendant's  promiee  by  verbal  representation  to  pay  more  than  $500  if  the 
lands  proved  satisfactory  was  an  independent  agreement,  and  could  be  proved  by 
parol,  although  plaintiffs  agreement  to  accept  $500  was  in  writing  and  such  prom- 
ise was  an  inducement  thereto.    Id. 

Reasonable  Care.    See  Negligence,  5. 

Receivers. 

1.  An  appeal  from  an  interlocutory  order  appointing  receivers,  made  in  cham- 
bers on  ex  parte  hearing,  is  properly  taken  when  the  order  of  appointment  is 
filled  with  the  clerk,  although  not  yet  entered  on  the  minutes  of  the  court,  and 
although  no  notice  be  given  in  open  court  of  appeal  from  such  order.  Revised 
Statutes,  arts.  1405,  1385,  1387,  construed.    Farwell  v.  Babcock,  162. 

2.  The  right  to  the  appointment  of  a  receiver  of  a  corporation  is  not  a  cause 
of  action,  but  only  an  ancillary  right  thereto,  and  if,  when  application  is  made 
for  a  receiver,  it  is  not  shown  that  applicants  have  a  cause  of  action,  no  right 
exists  to  have  the  receiver  appointed.    Id. 

3.  See  petition  in  an  action  by  minority  stockholders  of  a  corporation  to  set 
aside  as  fraudulent  and  void  a  lease  of  all  its  property  made  by  its  board  of 
directors  to  a  minority  of  its  own  members,  and  for  a  winding  up  of  the  cor- 
porate affairs,  which  is  held  not  to  authorize  the  appointment  of  receivers,  be- 
cause not  showing  a  cause  of  action.    Id. 

Recitals. 
In  deed  made  under  a  power  of  sale,  as  prima  facie  proof.    See  Trust  Deed^  1. 
In  deed,  no  estoppel  against  strangers.    See  Deed,  6. 
In  judgment  are  conclusive,  though  false.    See  Judgment,  18. 

Reconvention. 

1.  A  tenant's  plea  in  reconvention  to  an  action  for  rent  was  not  subject  to 
demurrer  because  it  joined  a  claim  under  contract  with  the  landlord  for  clearing 
land  with  one  for  damages  for  wrongfully  suing  out  a  distress  warrant.  Hurst 
V.  Benson,  227. 

2.  Where  defendant's  plea  in  reconvention  alleged  merely  that  they  had  sus- 
tained damages  from  the  wrongful  suing  out  of  t£e  injunction  to  restrain  a  sale 
of  property  under  their  execution  to  the  value  of  the  property,  and  the  court  so 
found,  in  the  absence  of  an  exception  to  such  plea  and  a  statement  of  facts  in 
the  record,  a  judgment  for  damages  in  reconvention  will  not  be  disturbed.  Gates 
v.  McClure,  459. 

Record.    See  Appeal,  7;  Transfer  of  Case,  1. 

Registration. 
Statute  of,  not  applicable,  when.    See  Liens,  3. 

Reformation  of  Deed.    See  Equity  Jurisdiction,  2,  3. 

Release. 

Of  debt  to  county.    See  Constitutional  Law,  2. 

Of  damages  for  personal  injury,  not  binding,  when.    See  Damages,  2. 

Remittitur.    See  Damages,  6. 

The  trial  court  has  authority  to  require  a  remittitur  in  cases  where  it  deems 
the  verdict  for  damages  in  a  personal  injury  case  to  be  excessive  in  amount.  Rail- 
way V.  Connell,  523. 

Rents.    See  Homestead,  7;  Minor,  6;  Parol  Gift  of  Land,  4;  Trespass  to  Try 
Title,  6. 

Repeal  of  Law.    See  SUte  School  Land,  2,  4;  Taxes,  2. 
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Res  Adjttdicata.    8ee  Judgment,  7,  11. 

See  evidence  held  not  to  sustain  a  plea  of  res  adjudicata,  the  parties  and  issues 
in  this  suit  not  being  the  same  as  in  the  former  suit,  and  the  issues  in  the  former 
suit  not  appearing  to  have  been  determined  there.    Walsh  v.  Ford,  573. 

Res  Gestae. 

Statements  of  a  railway  brakeman,  killed  by  an  accidental  fall,  made  by  him 
as  to  the  manner  of  the  accident  immediately  after  its  occurrence  and  while  he 
still  lay  where  he  fell,  are  admissible  in  evidence  as  res  gestae.  Railway  v. 
Davis,  279. 

Rescission.    See  Sale  of  Land,  1;  Vendor's  lien,  2. 

Revised  Statutes.    See  Statutory  Construction;  Taxes,  2. 
As  regulating  notice  of  sale  under  trust  deeds.    See  Trust  Deed,  3. 

Revocation.    See  Power  of  Sale,  1. 

Roads.    See  Negligence,  11,  12;  Public  Road;  Railroads;  Street  Railroad. 

Rules  of  Court.    See  Transcript. 

Rules  of  Employer. 
Duty  of  master  to  provide.    See  Master  and  Servant,  12,  13. 
See,  also,  Railroads,  7;  Master  and  Servant,  19. 

Salary.    See  Public  Schools,  1,  5. 

Sale.    See  Contract,  1;  Power  of  Attorney;  Power  of  Sale;  Venue,  1. 
Proof  of  execution  sale.    See  Trespass  to  Try  Title,  8. 
For  freight  charges.    See  Carriers  of  Freight,  6. 

1.  In  a  sale  by  sample  there  is  an  implied  warranty  that  the  bulk  corresponds 
to  the  sample  in  nature  and  quality.    Hume  v.  Oil  Co.,  366. 

2.  Where  goods  are  bought  under  an  executory  contract  and  they  do  not  com- 
ply with  the  warranty,  the  buyer  must,  on  receiving  them,  notify  the  seller  of 
that  fact  at  once,  or  if  the  goods  can  not  be  immediately  examined,  then  withiir 
&  reasonable  time.    Id. 

3.  Where  plaintiffs  petition  charged  that  within  a  reasonable  time  after  the 
arrival  of  the  goods  he  examined  them  and  found  that  they  did  not  comply  with 
the  warranty,  and  notified  defendant  that  because  of  that  fact  they  would  not 
be  received,  the  pleading  was  sufficient  as  against  a  general  demurrer.    Id. 

4.  Where  goods  are  purchased  under  an  executory  contract,  and  the  buyer  de- 
clined to  accept  them  because  they  do  not  comply  with  the  warranty  and  so  no- 
tifies the  seller,  who  fails  to  give  any  directions  as  to  their  disposition,  so  that 
the  buyer  is  compelled  to  keep  them,  he  will  be  liable  only  for  the  actual  value 
of  the  goods.    Id. 

6.  Where  a  private  corporation  purchased  goods  to  be  delivered  free  on  board 
cars  in  G.  County  for  an  agreed  price  to  be  paid  in  cash,  the  contract  was  to  be 
performed  in  G.  County,  and  the  corporation  could  be  sued  there  for  the  price  of 
the  goods,  although  its  domicile  was  in  another  county.  Rev.  Stats.,  art.  1194 
(exception  23).    Railway  v.  Browne,  437. 

6.  Upon  the  delivery  of  the  goods  free  on  board  the  cars  in  G.  County,  the 
title  passed,  and  the  risk  of  damage  then  became  the  buyer's,  although  the  seller 
drew  drafts  for  the  price,  with  biU  of  lading  attached,  on  defendant  at  its  dom- 
icile in  H.  County, — this  being  so  done  to  meet  the  convenience  of  the  purchaser 
in  making  payment.    Id. 

Sale  of  Land.    See  Parol  Sale  of  Land;  Power  of  Attorney;  Superior  Title;  Trust 

Deed,  2;  Vendor  and  Vendee;  Vendor's  Lien. 

1.    An  agreement  between  the  vendor  and  vendee  to  rescind  the  sale  of  land 

upon  the  surrender  by  the  former  of  the  latter's  notes  given  for  the  land,  is  not 

consummated  where  the  notes,  which  the  vendor  had  transferred  to  a  third  party* 
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are  not  procured  back  and  surrendered,  although  the  vendor  is  in  possession  of 

the  land.    Brotherton  v.  Anderson,  387. 

2.  The  vendor  having  transferred  the  lien  notes  was  then  the  holder  of  the 
superior  legal  title  merely  as  trustee  for  the  owner  of  the  notes,  tfhd  had  no  in- 
terest in  the  land  subject  to  execution.    Id.. 

3.  Where  a  vendor's  lien  note  has  been  purchased  for  value  and  without  notice 
the  holder's  right  to  have  the  lien  foreclosed  can  not  be  defeated  by  a  rescission 
of  the  sale  of  the  land  made  by  the  grantor  and  grantee.    Id. 

Schools.    See  Public  Schools;  Public  School  Election. 

School  Lands.    See  State  School  Lands. 

School  Trustees.    See  Public  Schools,  2. 

Scrap  Land  Act.    See  Homestead,  1. 

Seal. 
Notary's  failure  to  attach  to  affidavit.    See  Public  Schools,  7. 

Separate  Estate.    See  Community  Property,  1;  Judgment,  4;  Married  Woman; 
Trespass  to  Try  Title,  1. 

Servant.    See  Master  and  Servant. 

Sewers.    See  Dedication,  4;  Trespass,  1,  4. 

Sidewalks.    See  Electricity,  1;  Negligence,  17. 

Signature. 
Of  counsel  to  requested  instruction.     See  Charge,  6. 
Proof  of,  by  comparison.    See  Evidence,  1. 

Sinking  Fund.    See  Municipal  Bonds,  1. 

Stale  Demand.    See  Trespass  to  Try  Title,  1. 

State. 
Right  to  recover  railroad  subsidy  taxes.    See  Taxes,  1. 

Statement. 
Necessary  in  the  briefs.    See  Assignment  of  Error,  6,  12. 

Statement  of  Facts. 
Bill  of  exceptions  can  not  supply.    See  Bill  of  Exceptions,  2. 

State  School  Land. 

1.  See  this  case  as  to  whether  a  settler  upon  school  land  classed  as  dry  graz- 
ing land  can  purchase  additional  sections  of  pasture  land  under  chapter  47,  Laws 
of  1895.    Terry  v.  Dale,  1. 

2.  The  Act  of  1895  permitting  purchase  of  land  leased  b^  the  State  to  othera 
was  repealed  as  to  lands  lying  within  the  absolute  lease  district  created  by  the 
Act  of  1897;  an  applicant  who  had  not  acquired  his  right  to  purchase  before  the 
latter  law  took  effect  could  not  thereafter  buy  such  leased  lands.    Id. 

3.  The  execution  and  delivery  by  a  purchaser  of  school  land  of  the  obligations 
required  by  the  Act  of  1895  did  not  vest  title  without  making  the  cash  payment 
required  by  that  law;  and  inclosing  a  draft  for  that  amount  through  the  mail 
to  the  State  Treasurer  was  not  such  payment  nor  did  not  give  a  right  as  a  pur- 
chaser until  same  was  accepted  by  the  Treasurer.    Id. 

4.  Inclosing  a  draft  for  his  first  payment,  to  the  Treasurer,  on  the  last  day 
before  the  repeal  of  the  law,  did  not  become  such  payment  as  fixed  the  appli- 
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cant's  rights  as  a  purchaser  by  the  Treasurer  receiving  and  cashing  the  draft 

after  the  law  giving  the  right  to  purchase  was  repealed.    Id. 

5.  Appellant  purchased  of  appellee's  mother  a  tract  of  State  school  land 
awarded  to  her  as  an  actual  settler.  She  was  not,  and  had  never  been^  an  actual 
settler  on  the  land.  This  was  known  to  appellant,  and  it  was  agreed  that  the 
mother  should  release  to  him,  and  he  should  then  apply  to  purchase  the  land 
from  the  State.  He  received  a  release  from  the  mother,  paid  her  the  agreed 
price,  and  took  two  notes  from  appellee  to  secure  the  return  of  the  money  sd 
paid  her  in  the  event  he  (appellant)  failed  to  secure  an  award  of  the  land, — 
the  notes  to  be  redelivered  to  appellee  if  such  award  was  secured.  Appellant 
made  an  application  for  the  land  sufficient  to  entitle  him  to  an  award  thereof, 
but  the  Land  Commissioner,  after  having  entered  a  forfeiture  of  the  mother's 
purchase,  improperly  refused  appellant's  application,  and  awarded  the  land  to 
appellant's  son,  who  had  also  applied  for  it,  and  appellee  sued  to  recover  pos- 
session  *of  the  notes  so  given  as  indemnity.  Held,  that  appellant's  application 
for  the  land  being  such  as  entitled  him  to  an  award  thereof,  the  law  made  the 
award  to  him,  and  he  could  not  defeat  his  agreement  because  of  the  improper 
rejection  of  his  application  by  the  Commissioner,  sinc«  it  was  obligatory  on  him 
to  use  due  diligence  to  enforce  his  right.    Hodo  v.  Leeman,  204. 

6.  Although  the  mother  had  no  title  by  reason  of  nonsettlement,  and  appel- 
lant's agreement  with  her  was  without  consideration,  yet  as  he  secured  the  bene- 
fits contemplated  by  the  agreement, — ^the  right  to  purchase  the  land, — ^he  could 
not,  as  to  appellee's  contract  of  indemnity,  be  heard  to  say  that  the  agreement 
was  without  consideration. 

7.  Under  the  article  of  the  statute  restricting  the  right  to  purchase  State 
-school  land  to  actual  settlers  thereon,  or  to  purchasers  of  other  school  land,  who 
may,  within  certain  limits,  buy  additional  lands,  one  who  marries  the  widow  of 
a  purchaser  of  school  land  and  thereafter  resides  on  such  land  with  her,  does  not 
thereby  become  entitled  to  purchase  additional  lands.  Rev.  Stats.,  art.  4218f. 
Boyd  V.  Montgomery,  206. 

8.  A  section  of  school  land  was  classified  by  the  Commissioner  of  the  General 
Land  Office  in  1887  as  ''agricultural,"  and  appraised  at  $2  per  acre,  and  after- 
wards the  commissioners  court  reclassified  it  as  "dry  gazing,"  but  did  not  reap- 
praise it,  and  the  county  clerk,  in  mistake  of  instructions  from  the  Land  Office, 
put  the  land  on  his  record  as  grazing  land  at  $1  per  acre.  The  Commissioner 
awarded  the  land  to  defendant  upon  his  application  thereafter  as  an  actual  set- 
tler ofiering  $1  per  acre,  but  subsequently  awarded  it  to  plaintiff,  who  applied  for 
it,  at  $2  per  acre.  The  evidence  snowed  that  defendant  was  not  an  actual  bona 
fide  settler  upon  the  land,  and  that  his  application  was  made  in  collusion  with 
-another.  Held,  that  plaintiff  was  entitled  to  recover  the  land,  and  that,  as  the 
act  of  the  clerk  in  putting  the  land  on  the  record  at  $1  per  acre  was  without 
iiuthority,  the  sale  at  that  price  was  void.  Hunter,  Associate  Justice,  holds  that 
plaintiff  was  entitled  to  recover,  but  is  of  opinion  that  while  the  clerk  had  not 
authority  to  put  the  price  on  his  records  at  $1,  yet  having  done  so,  and  the 
Commissioner  having  awarded  the  land  at  that  price,  this  was  such  a  ratification 
as  rendered  the  sale  at  $1  per  acre  valid.    Nard  v.  Baker,  461. 

^Statutes  Construed. 

[Sale  of  State  School  Land.] 

1.  See  this  case  as  to  whether  a  settler  upon  school  land  classed  as  dry  graz- 
ing land  can  purchase  additional  sections  of  pasture  land  under  chapter  47,  Laws 
of  1895.    Terry  v.  Dale,  1. 

2.  The  Act  of  1895  permitting  purchase  of  land  leased  b^  the  State  to  others 
was  repealed  as  to  lands  lying  within  the  absolute  lease  district  created  by  the 
Act  of  1897;  an  applicant  who  had  not  acquired  his  right  to  purchase  before  the 
latter  law  took  effect  could  not  thereafter  buy  such  leased  lands.    Id. 

[Mechanic's  Lien.] 

3.  A  person  in  possession  of  land  under  a  written  contract  to  purchase  it,  is 
not  the  owner  thereof  within  the  meaning  of  the  statute  giving  a  lien  to  one  who 
iumishes  labor  or  material  in  the  construction  of  a  building  under  and  by  virtue 
of  a  contract  with  the  owner,  and  such  person  is  not  entitled  to  fix  a  lien  on 
«ither  the  lot  or  the  building.    Rev.  Stats.,  art.  3294.    Faber  v.  Muir,  27. 
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[Nonresidentfi — Citation  and  Judgment.] 

4.  Article  1504d,  Sayles'  Civil  Statutes,  prohibiting  judgment  by  default 
against  a  nonresident,  has  reference  to  nonresidents  cited  by  pubKcation,  but 
vhere  a  nonresident  has  been  cited  by  personal  notice  as  provided  by  the  statute, 
and  has  failed  t6  appear  and  answer,  a  judgment  by  default  may  be  entered 
against  him.    Rev.  Stats.,  art.  1234.    Wilson  v.  Bank,  54. 

[Statute  of  Frauds.] 

5.  The  statutoijr  provision  reqi&iring  possession  to  accompany  a  gift  of  goods 
or  chattels  does  not  apply  to  choses  in  action,  and  hence,  where  the  plaintiff 
claimed  the  proceeds  of  a  life  insurance  policy  by  parol  gift,  it  was  not  error  to 
refuse  a  charge  that,  in  order  to  establish  the  gift,  the  possession  of  the  policy 
must  have  remained  with  the  donee.  Rev.  Stats.,  art.  2546.  Lord  v.  Insurance 
Co.,  139. 

[Bieceivers.] 

6.  An  appeal  from  an  interlocutory  order  appointing  receivers,  made  in  cham- 
bers on  ex  parte  hearing,  is  properly  taken  when  the  order  of  appointment  ia 
filled  with  the  clerk,  although  not  yet  entered  on  the  minutes  of  the  court,  and 
although  no  notice  be  given  in  open  court  of  appeal  from  such  order.  Revised 
Statutes,  arts.  1465,  1385,  1387,  construed.    Farwell  v.  Babcock,  162. 

[Scrap  Land  Act.] 

7.  The  constitutional  provision  (Constitution,  article  14,  section  6)  donating  to 
every  head  of  a  family  without  a  homestead  160  acres  of  land  upon  the  sole  con- 
dition that  he  settle  upon  and  occupy  it  for  three  years  and  pay  the  office  fees, 
renders  void  so  much  of  the  first  section  of  the  Act  of  April  15,  1839  (the  "scrap 
land"  act),  as  makes  the  right  dependent  on  the  further  condition  that  the  land 
be  not  unwittingly  inclosed  by  a  bona  fide  settler  who  may  desire  to  purchase  it, 
and  is  given  a  six  month's  preference  to  do  so.    Yoacham  v.  McOirdy,  183. 

[Limitations.] 

8.  A  proceeding  to  set  aside  a  judgment  discharging  a  guardian  and  to  require 
him  to  again  file  his  account  for  final  settlement  must  be  brought  within  four 
years,  under  article  3358,  Revised  Statutes.    Stewart  ▼.  Robbins,  188. 

9.  Murchison  v.  White,  54  Texas,  78,  and  Best  v.  Nix,  6  Texas  Civil  Appeals^ 
349,  holding  the  two  years  statute  of  limitations  applicable  to  cases  of  this  char- 
acter, distinguished  as  being  under  former  statutes.    Id. 

[Removing  Disabilities  of  Minority.] 

10.  Where  a  judgment  removing  the  disabilities  of  minority  recited,  and  the 
facts  were  shown  to  be,  that  the  minor,  then  19  years  old,  appeared  in  her  own 
proper  person  at  the  hearing  of  the  application,  and  that  the  material  averments 
of  her  petition  were  established  by  competent  proof  then  heard,  such  judgment, 
it  seems,  is  not  rendered  void  and  a  nullity  by  reason  of  the  fact  that  the  minor's 
application  was  not  signed  by  her,  nor  sworn  to  by  any  one  cognizant  of  the 
facts  set  out  therein,  as  required  by  the  statute.  Rev.  Stats.,  art.  3499.  Stewart 
▼.  Robbins,  188. 

[Jurisdiction  of  Courts.] 

11.  Under  the  Act  of  1897,  adding  article  806a  to  the  Revised  Statutes,  the 
district  court  has  jurisdiction  of  a  suit  to  establish  the  boundary  line  between 
two  counties,  whether  such  line  has  been  theretofore  established  or  not,  and  al- 
though the  counties  may  have  appointed  surveyors  to  establish  such  line  and  their 
duties  be  still  uncompleted.    Lampasas  County  v.  Coryell  County,  195. 

[Supersedeas  Bond.] 

12.  Where  plaintiff  in  a  suit  to  recover  land  had  judgment  therefor  on  con- 
dition that  he  pay  into  court  within  ninety  days,  for  the  use  of  defendants,  a 
certain  sum  of  money,  his  bond  on  appeal  in  double  the  amount  of  costs,  condi- 
tioned as  required  by  the  statute  (Revised  Statutes,  articles  1404,  1405),  was  a 
supersedeas  bond,  suspending  the  judgment  during  appeal,  though  not  given  for 
an  amount  double  the  sum  required  to  be  paid  as  a  condition  for  recovering  the 
land.    Fenton  v.  Bank,  231. 
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[Judgment  Lien.] 

13. .  Where  executions  issued  within  twelve  months  after  the  rendition  of  a 
judgment,  an  abstract  of  which  had  been  duly  recorded  and  indexed,  this  was 
sufficient,  under  the  terms  of  the  statute,  to  fix  the  lien  of  the  judgment,  although 
the  executions  were,  on  partial  payments  being  made  thereon,  returned  by  order 
of  the  judgment  creditor.    Bev.  Stats.,  art.  3290.    Pfeuffer  v.  Werner,  288. 

[Action  for  Death.] 

14.  While  under  the  first  section  of  article  3017,  Revised  Statutes,  common 
carriers  are  made  liable  not  only  for  their  own  negligence  causing  the  death  of 
a  person,  but  also  for  the  unfitness  and  negligence  of  their  servants,  the  liability 
of  others  than  carriers  attaches,  under  the  terms  of  the  second  section  of  the 
article,  only  for  the  negligence  of  the  principal,  and  not  for  that  of  the  agent 
^r  servant.    Power  Co.  v.  Maxwell,  294. 

15.  Under  the  article  of  the  statute  giving  a  cause  of  action  "when  the  death 
of  any  person  is  caused  by  the  wrongful  act,  negligence,  unskillfulness,  or  default 
of  another,*'  a  party  is  not  liable  for  the  acts  or  omission  of  his  agents  or  em- 
ployes, causing  death,  but  death  must  result  from  his  own  immediate  act  or  omis- 
sion.   Rev.  Stats.,  art.  3017.    Cole  v.  Parker,  563. 

[Rents  and  Improvements.] 

17.  That  the  value  of  defendant's  improvements  could  not,  as  provided  by  the 
statute,  be  made  a  charge  against  the  land  because  of  its  homestead  character, 
afforded  no  reason  for  imposing  on  him  liability  for  rent,  the  court  having  found 
that  the  land,  without  the  improvements,  had  no  rental  value.  Rev.  Stats.,  art. 
5278.    Morris  v.  Wells,  363, 

[Claims  Against  Counties.] 

18.  Article  790,  Revised  Statutes,  providing  that  claims  against  a  countv  must 
be  presented  for  allowance  before  suit  thereon,  is  not  applicable  where  tne  suit 
is  brought  under  article  4745  to  recover  damages  to  land  caused  by  a  public  road, 
where  the  commissioners  court  and  the  owner  have  disagreed  as  to  the  amount 
of  the  damages.    Holt  v.  Rockwall  County,  365. 

[Railroads — ^Fencing  Right  of  Way.] 

19.  Where  a  railroad  company  fences  its  right  of  way  it  is  liable  only  for 
injuries  resulting  from  want  of  ordinary  care  in  the  operation  of  its  trains,  or 
in  failing  to  keep  its  fences  in  repair.  Rev.  Stats.,  art.  4528.  Railway  v.  Reitz, 
411. 

[Connecting  Carriers  Act — ^Venue.] 

20.  Under  the  Act  of  May  20,  1899  (Acts  26th  Leg.,  p.  214)  one  of  two  or  more 
connecting  carriers  transporting  a  shipment  may  be  sued  for  injury  to  it  in  the 
county  into  which  the  other's  line  extends,  but  defendant's  line  does  not,  though 
such  other  carrier  is  not  made  a  party.    Railway  v.  Middle  ton,  481. 

[Evidence — ^Transaction  with  Decedent.] 

21.  In  an  action  by  heirs  evidence  by  the  defendant,  claiming  under  a  sale  of 
land  made  by  a  trustee,  that  the  deceased  ancestor,  beneficiary  in  the  trust,  re- 
quested the  trustee  to  sell  the  land,  is  inhibited  by  the  statute  as  a  transaction 
with  the  decedent.    Rev.  Stats.,  art.  2302.    Gillaspie  v.  Murray,  580. 

Statutes  Cited  and  Construed* 

[Revised  Statutes.] 
(The  references  are  to  the  Revision  of  1895,  unless  otherwise  specified.) 
Arts.  380a,  420-427  (Rev.  Stats.,  1879).    Municipal  school  bonds.    See  p.  84. 
Art.  845.    Sale  of  judgment  by  commissioners  court.    See  p.  543. 
Arts.  641-650.    Chartering  corporations.    See  p.  36. 
Arts.  760,  755.    Plea  in  reconvention.    See  p.  230. 

Art.  808a  (Act  of  1897).    Suits  to  establish  county  boundaries.    See  p.  197. 
Art.  1015.    Filing  transcript  on  appeal.    See  pp.  323,  328. 
Art.  1018.     Assignment  of  error.     See  p.  598. 
Art.  1022.    Docketing  cases  on  appeal.     See  p.  323. 

Arts.  1154,  1568.    Jurisdiction  of  county  and  justice  courts.    See  p.  180. 
Art.  1189.    Amendment  of  pleadings.    See  p.  490. 
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Art.  1194.    Venue.    See  pp.  226,  693,  440. 

Art.  1299.    Arg^ument  of  counsel.    See  p.  599. 

Arts.  1375,  1378.    New  trial  in  suits  by  publication.    See  pp.  118-120,  633. 

Arts.  1383,  1387,  1465.    Receivers.    See  pp.  167,  168. 

Art.  1388.    Perfecting  appeal  by  giving  notice.    See  p.  328. 

Arts.  1404-1406,  2326.    Supersedeas  bond.    See  p.  235. 

Art.  1417.    Filing  briefs  on  appeal.    See  p.  323. 

Art.  2046.    Setting  apart  homestead  to  widow.    See  p.  243. 

Art.  2396.    Homestead  exemption.    See  p.  236. 

Art.  2546.    Statute  of  frauds  as  to  gifts.    See  p.  146. 

Arts.  2692-2695.    Guardian's  resignation.    See  p.  192. 

Arts.  2764,  2776.    Guardian's  final  settlement.    See  pp.  189,  192. 

Art.  2987.    Custody  of  children  in  divorce  case.    See  p.  598. 

Art.  3017.    Action  for  death.    See  pp.  295,  565. 

Art.  3021.    Abatement  of  suit  in  actions  for  death.    See  p.  509. 

Art.  3289.    Judgment  lien.    See  p.  236. 

Arts.  3294,  3295.    Mechanic's  lien.    See  pp.  31,  32. 

Art.  3353a.    Survival  of  action  for  personal  injuries.    See  p.  508. 

Art.  3370.    Limitations — acknowledgment  of  debt.    See  p.  302. 

Art.  3647.    Sale  of  judgment.    See  p.  509. 

Arts.  3946-3962.    Public  schools — employment  of  teachers.    See  pp.  91-93. 

Art.  3953a  (Act  of  1897).    School  election.    See  p.  455. 

Art.  4218f.    Sale  of  State  school  land.    See  p.  207. 

Art.  4528.    Railroads  fencing  track — killing  live  stock.    See  p.  413. 

Art.  4542.    Railroad  ticket  offices  to  be  kept  open.    See  p.  246. 

Art.  4652.    Registration  of  title.    See  p.  478. 

Arts.  5243n,  5243o,  Sayles'  Stats.  (Act  of  1895).  Taxes  to  pay  subsidy  bonds. 
See  p.  357. 

Art.  5275.    Judgment  in  trespass  to  try  title.    See  p.  274. 

Art.  5278.    Recovery  of  rents.    See  p.  364. 

[Session  Acts.] 

Acts  of  1895  and  1897.    Sale  of  State  school  lands.    See  pp.  7,  8. 
Act  of  May  9,  1899.    Certifying  question  to  Supreme  Court.    See  p.  187. 
Acts  Twenty-sixth  Legislature,  214.    Venue  in  suits  against  connecting  car- 
riers.   See  p.  482. 

Statute  of  Frauds. 

1.  The  statutory  provision  requiring  possession  to  accompany  a  gift  of  goods 
or  chattels  does  not  apply  to  choses  in  action,  and  hence,  where  the  plaintiff 
claimed  the  proceeds  of  a  life  insurance  policy  by  parol  gift,  it  was  not  error  to 
refuse  a  charge  that,  in  order  to  establish  the  gift,  the  possession  of  tiie  policy 
must  have  remained  with  the  donee.  Rev.  Stats.,  art.  2546.  Lord  v.  Lisuranoe 
Co.,  139. 

2.  Where  a  parol  contract  as  to  land  is  not  a  present  sale  or  transfer  of  the 
land,  but  an  agreement  that  the  title  should  vest  in  the  vendee  upon  the  death 
of  the  vendor  in  consideration  of  personal  services  to  be  rendered  by  the  vendee, 
it  is  within  the  statute  of  frauds  and  can  not  be  enforced.  Newcomb  ▼.  Cox, 
583. 

3.  Evidence  that  plaintiff  went  to  live  on  the  land  with  the  owner,  her  sister, 
and  rendered  her  valuable  services  upon  a  promise  that  the  land  should  be  hers 
at  the  owner's  death,  and  that  plaintiff  expended  $8  in  having  a  well  cleaned  out 
and  a  fence  repaired,  does  not  show  an  executed  parol  contract  for  the  sale  of 
land  such  as  can  be  enforced  by  the  courts.    Id. 

Streets.    See  Dedication;  Mimicipal  Corporation;  Negligence,  17. 

1.  See  evidence  held  to  show  the  dedication  of  a  street  to  public  use  and  an 
acceptance  thereof  by  virtue  of  the  city  coimcirs  action  in  adopting  as  official  a 
map  showing  such  street.    Gibbs  v.  Anderson,  629. 

2.  In  an  action  by  abutting  property  owners  to  have  obstacles  removed  from 
a  street  and  to  compel  the  city  council  by  mandamus  to  open  it,  other  persons 
who  are  occupying  the  street  under  contract  with  the  council  are  necessary  par- 
ties*.   Id. 
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street  Railroad. 

1.  Where  a  street  railway  company,  by  the  establishment  and  operation  of  its 
road  along  a  street,  had  dahiaged  but  not  appropriated  the  property  of  abutting 
owners,  it  can  not  be  restrained  from  the  use  causing  the  damage  because  it  has 
not  made  arrangements  for  compensation  before  the  use  began.  Railway  v.  Ful- 
ler, 63  Texas,  469,  distinguished.    Rische  v.  Texas  Trans.  Co.,  33. 

2.  A  corporation  duly  chartered  under  the  statute  authorizing  the  incorpora- 
tion of  street  railway  companies  for  transporting  passengers  and  freight,  and 
having  the  permission  of  the  city  to  lay  its  tracks  and  operate  its  cars  on  the 
streets,  can  not  be  enjoined  from  such  use  of  the  streets,  as  being  a  nuisance,  at 
the  suit  of  an  abutting  property  owner,  although  Eie  may  have  granted  the  land 
occupied  by  the  street  to  the  city  for  street  purposes  alone.    Id. 

3.  A  street  railway  incorporated  for  transporting  freight  will  not  be  restrained 
from  operating  its  roieui  at  the  instance  of  an  owner  of  property  abutting  on  the 
street  because  it  is  using  heavy  electric  motors  and  hauling  large  quantities  of 
freight,  rendering  access  to  his  premises  dangerous  and  inconvenient,  and  en- 
dangering the  lives  of  his  family  and  other  persons  using  the  street,  since  the 
injury  in  such  case  is  not  irreparable  and  compensation  therefor  may  be  had  in 
damages.    Id. 

4.  Since  a  street  railway  for  transporting  freight  is  a  commercial  railway,  its 
operation,  where  it  subjects  the  street  to  an  additional  servitude,  entitles  an 
abutting  owner  to  damages  for  injury  inflicted  on  his  property,  not  suffered  in 
common  with  other  property  along  the  route.    Id. 

Subletting.    See  Trespass,  1. 

Subsidy  Bonds.    See  Taxes,  1. 

Successor. 

In  guardianship.    See  Power  of  Sale,  2. 

Suit  by  Publication.    See  New  Trial,  3,  4,  7. 

Suit  for  Taxes.    See  Limitations,  9;  Taxes,  2,  3. 

Superior  Title. 

Prevails  over  a  second  vendor's  lien.    See  Vendor's  Lien. 
Recovery  by  virtue  of,  without  return  of  money  paid.    See  Vendor's  Lien,  3. 
Is  not  subject  to  execution.    See  bale  of  Land,  2;  Vendor  and  Vendee,  1. 
Conveyed  to  purchaser  of  vendor's  lien  note.    See  Vendor  and  Vendee,  1. 

Supersedeas  Bond. 

1.  Where  plaintiff  in  a  suit  to  recover  land  had  judgment  therefor  on  condi- 
tion that  he  pay  into  court  within  ninety  days,  for  the  use  of  defendants,  a  cer- 
tain sum  of  money,  his  bond  on  appeal  in  double  the  amount  of  costs,  conditioned 
as  required  by  the  statute  (Revised  Statutes,  articles  1404,  1405),  was  a  super- 
sedeas bond,  suspending  the  judgment  during  appeal,  though  not  given  for  an 
amount  double  the  sum  required  to  be  paid  as  a  condition  for  recovering  the  land. 
Fenton  v.  Bank,  231, 

2.  Where  a  judgment  for  recovery  of  land  on  condition  of  paying  a  certain 
sum  of  money  into  court  for  the  use  of  defendants,  within  ninety  days,  was  sus- 
pended by  appeal  with  supersedeas,  and  writ  of  error  applied  for  in  the  Supreme 
Court  on  affirmance,  the  judgment  only  became  effective  on  the  refusal  of  writ 
of  error  by  that  court;  and  a  payment  of  the  money  into  court  within  ninety 
days  from  such  refusal  of  the  writ  of  error  was  in  time  to  save  plaintiff's  right 
to  the  judgment  for  recovery  of  the  land.    Id. 

Supreme  Court. 

Refusal  of  writ  of  error  by,— effect  on  conditional  judgment.  See  Supersedeas 
Bond,  2. 
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Surrender  of  PosaesaioiL 
Of  homestead  by  husband,  as  an  abandonment.    See  Homestead,  12. 

Survey. 

1.  The  rule  that  course  and  distance  will  be  made  to  yield  to  natural  objects 
called  for  can  have  no  application  in  cases  where  the  natural  object  is  left  in- 
determinate and  incapable  of  being  applied  to  the  call.  Yoacham  y.  McCurdy, 
183. 

2.  Where'  the  location  of  an  unmarked  comer  of  a  siurvey  could  be  determined 
only  by  its  proximity  to  a  branch  called  for  in  the  field  notes,  and  the  evidence 
as  to  the  actual  distance  from  the  beginning  comer  at  which  the  branch  could 
be  found  was  conflicting,  plaintiff's  evidence  showing  that  to  reach  it  required 
an  extension  of  the  south  line  much  beyond  its  proper  length,  which  would  make 
an  excess  in  the  survey,  it  was  error  as  on  the  weight  of  evidence  for  the  court 
to  charge  that  *Hhe  fact  that  the  lines  and  comers  of  the  survey  as  originally 
run  and  noted  on  the  ground  include  a  greater  or  less  quantity  of  land  than  is 
included  in  the  field  notes  of  the  patent  becomes  immaterial  further  than  as  a 
circiun stance  to  be  considered,"  etc.    Id.. 

3.  The  rule  on  this  point  announced  in  Scott  v.  Pettigrew,  72  Texas,  321,  held 
not  in  conflict  with  Ayers  v.  Harris,  77  Texas,  106.    Id. 

Sttrvivor  in  Community. 
Powers  of  husband  as.    See  Ck>mmunity  Property,  4;  Homestead,  4,  5. 

Survivorship.    See  Life  Insurance,  3. 

1.  Under  the  rules  of  the  common  law,  which  obtain  in  Texas,  there  is  no 
presumption  of  survivorship  or  of  simultaneous  death  in  the  case  of  persons  who 
perish  in  a  common  disaster.    Hildenbrandt  v.  Ames,  377. 

2.  Where  a  husband  and  wife  perished  in  the  great  storm  at  Galveston,  and 
the  evidence  showed  merely  that  the  husband,  during  the  storm,  started  to  his 
home  to  get  his  wife,  and  neither  of  them  were  ever  seen  afterwaids,  the  evidence 
was  not  sufficient  to  raise  an  issue  of  survivorship.    Id. 

Taxation.    See  Municipal  Bonds,  1,  3. 

Taxes.    See  Mortgage,  1;  Tax  Deed. 

1.  Where  a  county  issued  railroad  subsidy  bonds  and  levied  a  special  tax  for 
their  payment,  the  State  was  entitled  to  maintain  an  action  against  a  delin- 
quent taxpayer  to  recover  such  tax  for  the  county  after  the  bonds  had  been  fully 
paid  and  discharged.    State  v.  Gibson,  355. 

2.  The  Act  of  1870  (Special  Session,  page  15,  section  16)  denying  to  delinquent 
taxpayers  the  right  to  plead  limitations  as  a  defense  against  a  claim  for  taxes^ 
remained  in  force  until  repealed  by  the  adoption  of  the  Revised  Statutes  on  Sep- 
tember 1,  1895,  and  having  been  re-enacted  October  9,  1895,  limitations  ran  only 
for  the  intervening  time  of  one  month  and  nine  days  against  a  claim  for  delin- 
quent taxes  for  the  years  1885-1897  on  which  suit  was  brought  December  1,  1898» 
so  that  neither  the  two  years  statute  not  the  ten  years  statute  of  limitations 
could  be  involved  in  such  suit.    Id. 

3.  Lapse  of  time  can  not  be  set  up  as  a  bar  to  defeat  a  suit  to  collect  a  tax 
due  the  State  where  the  statute  has  suspended  limitations  as  to  claims  for 
taxes.    Id. 

Tax  Deed. 

1.  A  tax  deed  not  void  on  its  face  will  support  a  plea  of  five  years  limita- 
tions, and  is  admissible  for  that  purpose  without  proof  of  the  prerequisites  nee- 
essary  to  authorize  a  sale  of  the  land  for  taxes;  but  where  it  is  offered  to  sup- 
port a  plea  of  three  years  limitations  as  color  of  title  such  proof  is  necessary^ 
showing  a  sale  regularly  made  for  taxes  duly  levied  and  assessed.  GiUaspie  v. 
Murray,  680. 

2.  Where  a  tax  deed  is  offered  in  evidence  to  support  a  plea  of  limitations,  it 
is  not  necessary  to  object  to  its  introduction  in  order  to  limit  its  effect  to  sudi 
purpose.    Id. 
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Telegraph  Company.  ^ 

1.  Where,  in  an  action  of  damages  because  of  nondelivery  of  a  message  relat* 
ing  to  the  burial  of  a  child,  the  evidence  showed  that  plaintiff  suffered  mental 
distress  at  not  meeting  any  relatives  on  reaching  his  destination  with  the  child's 
body,  and  at  being  compelled  to  put  the  cori>se  in  the  warehouse  and  leave  it 
there  alone  while  he  went  in  search  of  relatives  and  to  have  the  grave  dug,  and 
that  these  consequences  were  reasonable  within  the  contemplation  of  the  parties^ 
plaintiff  having  informed  the  agent  receiving  the  message  of  its  purpose  and  the 
circumstances  affecting  the  contemplated  burial,  a  general  instruction  that  the 
jury  might  find  for  plaintiff  such  damages  as  "are  the  proximate  result  of  the 
failure  to  transmit  and  deliver  the  message,"  without  defining  proximate  result, 
w^as  sufficient  in  tHe  absence  of  any  requested  charge  on  that  point.  Telegraph 
Co.  V.  Griffin,  306. 

2.  The  fact  that  the  message,  addressed  to  a  relative,  did  not  specifically  re- 
quest him  to  meet  plaintiff  at  the  depot  and  to  have  tJie  grave  dug,  and  that 
whether  he  would  have  done  so  or  not  was  dependent  entirely  on  his  voluntary 
action,  did  not  render  the  damages  too  remote.    Id. 

3.  A  rule  of  the  telegraph  company  fixing  certain  hours  on  Sunday  for  the 
receipt  and  delivery  of  messages  is  not  abrogated  by  virtue  of  the  fact  that  on 
a  few  occasions  and  merely  as  an  accommodation  messages  had  been  delivered 
out  of  such  business  hours.    Telegraph  Co.  v.  McConnico,  610. 

4.  See  evidence  held  not  to  warrant  a  verdict  against  a  telegraph  company  for 
delay  in  delivering  a  death  message,  because  not  showing  that  plaintiff  could  have 
gotten  out  on  a  train  that  day  had  the  message  been  promptly  delivered.    Id. 

5.  Upon  an  issue  as  to  whether  a  telegraph  company  was  guilty  of  negligent 
delay  in  the  delivery  of  a  message,  the  time  required  to  copy,  number,  address, 
and  envelop  the  message  should  he  computed  in  its  favor.    Id. 

6.  A  telegraph  agent  at  New  Orleans  is  not  in  law  presumed  to  know  the  com- 
pany's Sunday  office  hours  at  Bryan,  Texas,  and  in  accepting  a  message  for  trans- 
mission the  company  does  not  thereby  undertake  to  deliver  it  regardless  of  office 
hours,  in  the  absence  of  a  specific  agreement  to  that  effect.    Id. 

Telephone  Company.    See  Negligence,  20,  21. 

1.  See  evidence,  in  an  action  for  personal  injuries  caused  by  plaintiff's  coming 
in  contact  with  a  telephone  wire  not  strung  high  enough,  held  sufficient  to  sus- 
tain a  finding  that  a  branch  telephone  line,  on  which  such  wire  was  stnmg,  and 
extending  from  the  main  line  of  the  defendant  company  to  a  mill,  was  the  prop- 
erty of  and  controlled  by  such  company,  although  a  private  person  had  furnished 
the  right  of  way  and  poles  and  assisted  in  its  construction,  and,  having  rented 
the  telephone,  divided  the  tolls  with  the  company.    Telephone  Co.  v.  Kersh,  127. 

2.  Where  there  was  no  evidence  to  show  that  the  defendant  telephone  com- 
pany had  leased  the  branch  line  to  a  third  party,  the  court  properly  refused  to 
charge  upon  the  theory  of  such  a  lease.    Id. 

3.  The  evidence  conclusively  showing  that  the  person  making  the  repairs  of  the 
telephone  line  which  left  the  wire  strung  too  low  was  employed  by  one  author- 
ized by  defendant  to  employ  him  for  that  purpose,  the  court  properly  refused 
to  charge  upon  the  issue  of  whether  or  not  such  person  was  authorized  by  the 
company  to  make  the  repairs.^    Id. 

4.  The  right  to  lease  conferred  by  article  701,  Revised  Statutes,  is  the  power 
to  acquire  or  join  the  lines  of  other  corporations;  and  the  statute  does  not  apply 
in  the  case  of  a  branch  line  connecting  a  private  person  or  business  with  the  main 
line  of  a  telephone  corporation.    Id. 

Tenant.    See  Judgment,  10. 

Tenants  in  Common.    See  Limitations,  8. 

Tender.    See  Vendor's  Lien,  3. 

Ticket  Office. 

To  be  kept  open  thirty  minutes  before  departure,  not  arrival,  of  trains.  See 
Railroads,  5. 


700  Index. 

Title. 

Possession  as  sufficient  title.    See  Evidence,  17;  Negligence,  14. 

Legal  title  in  trust.    See  Will,  2. 

See,  also,  Community  Property,  2;  Dedication,  2;  Limitations,  1;  Trespass,  6; 
Trespass  to  Try  Title. 

Tort. 

Actions  for  tort  and  contract  may  be  joined,  when.  See  Parties,  5;  Reconven- 
tion, 1. 

No  contribution  between  wrongdoers.    See  Contribution. 

Transaction  with  Decedent.    See  Evidence,  19. 

Transcript. 

Failure  to  file  in  time  not  excused.    See  Appeal,  6,  6. 

Where  the  transcript  is  not  fastened  together  by  a  tape  or  ribbon  and  sealed 
over  the  tie  with  the  seal  of  court,  and  the  certificate  contains  a  number  of 
erasures,  it  does  not  conform  to  the  rules,  which  will  hereafter  be  strictly  en- 
forced. Rule  90  for  District  Courts;  Locker  v.  Miller,  59  Texas,  499.  San  An- 
tonio V.  Smith,  327. 

Transfer  of  Case. 

1.  W^here  a  case  is  transferred  for  trial  from  one  district  court  to  another,  the 
order  of  transfer  and  the  proceedings  had  in  former  court,  certified  by  the  clerk 
thereof,  constitute  a  part  of  the  record  of  the  case  in  the  latter  court.  Railway 
V.  Winton,  503. 

2.  Where  plaintiff  filed  in  the  court  to  which  he  supposed  the  case  had  been 
transferred  an  amended  original  petition  for  the  same  cause  of  action,  this  was 
equivalent  to  the  institution  of  a  suit  in  the  latter  court  for  the  same  subject 
matter,  and  the  defendants  having  appeared  in  the  case  generally  and  without 
citation,  the  court  had  jurisdiction  to  try  the  cause,  and  objections  to  its  juris- 
diction not  made  there  by  defendants  are  held  to  have  been  waived.    Id. 

Transfer  of  Judgment.    See  Constitutional  Law,  2;  Venue,  3. 

Trespass.    See  Minor,  6. 

1.  Cutting  and  removing  timber  from  plaintiff's  land  by  one  claiming  as  a  sub- 
tenant under  a  lessee  of  plaintiff  who  had  not  consented  to  the  subletting,  was 
a  trespass  on  which  suit  could  be  brought  in  the  county  where  it  was  committed 
though  defendant  resided  in  another.    Brown  v.  Pope,  225. 

2.  A  trespasser  cutting  and  removing  timber  from  the  land  of  another  is  liable 
in  damages  for  the  value  of  the  wood  in  its  converted  condition.    Id. 

3.  See  petition  in  an  action  of  joint  trespass  for  breaking  and  destroying  plain- 
tiff's sanitary  sewer  situated  on  his  property  occupied  by  himself  and  his  ten- 
ants, and  connecting  with  the  main  sewer,  held  to  show  a  cause  of  action  against 
both  defendants,  and  for  exemplary  as  well  as  actual  damages.  Diamond  v. 
Smith,  558. 

4.  Where  the  last  pleading  filed  by  plaintiff  set  out  in  the  caption  the  names 
of  both  defendants  as  parties,  and  in  the  body  thereof  charged  both  with  a  tres- 
pass, and  sought  a  recovery  against  both,  the  fact,  that  in  the  commencement  the 
word  "defendant"  was  used  instead  of  the  word  "defendants"  was  immaterial, 
and  did  not  warrant  the  contention  that  one  of  the  defendants  had  been  dismissed 
from  the  suit.    Id. 

5.  It  is  not  a  sufficient  answer  for  one  of  the  defendants  to  say  that  ne  acted 
as  the  agent  of  the  other  where  a  joint  trespass  is  charged.    Id. 

6.  Defendants  having  asserted  title  in  themselves  to  the  sewer  iiystem,  and 
having  failed  to  show  title,  an  instruction  that  the  title  was  in  a  third  party, 
if  error,  was  harmless,  the  evidence  showing  that  when  plamtiff's  residence  was 
first  connected  with  the  sewer  this  was  done  with  the  consent  of  the  party  claim- 
ing to  have  control  of  the  sewer,  and  that  plaintiff's  connection  had  been  peace- 
ful and  undisturbed  until  it  was  broken  by  the  defendants.    Id. 

Trespasser.    See  Railroads,  6. 
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Trespass  to  Try  Title.    See  Deed,  2;  Evidence,  3;  Execution;  Limitations,  1. 

1.  Where  in  trespass  to  try  title  the  defendants,  who  were  husband  and  wife 
and  who  had  pleaded  only  the  general  issue  of  not  guilty,  offered  in  evidence  a 
deed  by  the  husband  to  the  wife  to  show  title  to  the  property  in  her  as  her  sepa- 
rate estate,  such  deed  could  be  attacked  aa  fraudulent,  although  fraud  was  not 
specially  pleaded  by  the  plaintiff.    Clardy  v.  Wilson,  49. 

2.  Where  an  equitable  title  is  asserted  against  another,  as  where  both  parties 
claim  through  one  who  held  under  bond  for  title,  the  plea  of  stale  demand  is  not 
available  as  a  defense.    Stipe  v.  Shirley,  08. 

3.  A  sheriff's  deed  of  land  sold  under  execution,  describing  it  merely  as  a 
tract  of  900  acres  in  C.  County,  Texas,  ''being  a  part  of  a  survey  made  in  the 
name  of  the  heirs  of  B,  C,  levied  on  as  the  property  of  W.  S.  M.,"  was  void  for 
insufficiency  in  the  description,  as  was  also  a  deed  executed  by  the  sheriff's  ven- 
dee with  the  same  description.    Id. 

4.  Where,  in  a  case  of  conflicting  locations,  plaintiff  sues  for  land  which  is  in 
possession  of  the  defendant,  the  burden  is  on  him  to  show  by  competent  evidence 
that  the  land  in  controversy  is  within  the  boundaries  described  in  the  grant  un- 
der which  he  claims.  See  evidence  held  not  to  show  a  conflict  of  locations.  Claw- 
son  V.  Williams,  130. 

5.  Where  plaintiff  obtained  judgment  establishing  the  location  of  his  survey 
as  including  the  land  in  controversy,  and  on  appeal  by  the  defendants  the  judg- 
ment was  reversed  as  unsupported  by  the  evidence,  plaintiff  was  not.  entitled,, 
even  though  the  evidence  warranted  it,  to  have  a  judgment  establishing  the  loca- 
tion of  his  survey  so  as  to  include  land  claimed  bv  his  coappellees  where  he  had 
not  appealed  nor  flled  cross -assignments  against  them.    Id. 

6.  Where  in  trespass  to  try  title  there  is  no  evidence  as  to  when  defendant 
took  possession,  a  verdict  awarding  rent  to  plaintiff  is  not  authorized,  and  a 
remittitur  of  the  amount  allowed  for  rent  is  required  on  appeal.  Hart  v.  Mere- 
dith, 271. 

7.  W^ere  in  trespass  to  try  title  it  was  agreed  that  plaintiff  was  the  common 
source  of  title  the  burden  was  on  defendant  to  show  that  he  had  acquired  the 
plaintiff's  title.    Davidson  v.  Chandler,  418. 

8.  Where  in  trespass  to  try  title  the  plaintiff  claims  under  an  execution  sale 
on  an  unsatisfled  judgment  on  which  previous  executions  had  issued,  with  sales 
thereunder,  and  the  indorsements  on  the  last  execution  showed  the  result  of  the 
previous  process,  leaving  a  balance  due,  it  was  not  necessary,  in  order  to  render 
the  judgment  admissible  in  evidence,  that  plaintiff  should  also  introduce  the  or- 
ders of  sale  and  each  previous  execution.    Tinsley  v.  Corbett,  633. 

Trial.  See  Amendment;  Argument  of  Counsel;  Continuance;  Practice  in  Trial 
Court. 
In  an  action  of  damages  for  personal  injuries  it  was  reversible  error  for  the 
court  to  allow  counsel  for  plaintiff,  over  objection,  to  read  to  the  court  on  the 
trial  and  in  the  hearing  of  the  jury,  cases  not  bearing  on  any  question  of  law 
involved  in  the  trial,  but  very  similar  to  the  one  at  bar  as  to  the  circumstances 
of  the  accident  and  the  character  of  the  injury,  and  afterwards  to  comment  to 
the  jury  on  the  fact  that  in  the  case  involving  like  circumstances  the  plaintiff 
was  held  on  appeal  to  have  been  without  negligence,  and  in  the  one  presenting 
similar  injuries  a  verdict  allowing  substantial  dunages  had  been  approved.  Rail- 
way V.  Gee,  414. 

Trial  of  Right  of  Property. 

1.  In  a  proceeding  under  the  statute  regulating  the  trial  of  the  right  of  prop- 
erty the  claimant  is  the  active  party,  and  he  and  his  sureties  on  his  claim  bond 
are  not  entitled  to  citation  and  notice  of  a  cross-bill  by  plaintiff  seeking  to  re- 
cover over  in  the  claim  suit  on  the  bond.    Type  Foundry  v.  Taylor,  349. 

2.  The  filing  of  such  cross -bill  within  four  years  after  abandonment  of  the 
claim  interrupts  the  running  of  limitation  against  the  claim  bond.    Id. 

3.  Where  such  cross-bill  sought  to  recover  on  the  claim  bond,  but  did  not  allege 
that  the  claimant  had  abandoned  his  claim,  an  amendment  alleging  such 
abandonment  did  not  set  up  a  new  cause  of  action  within  the  purview  of  the 
statute  of  limitations.    Id. 
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Trial  0i  Sig^  of  Prvpeity— eoBtnnied.  ^^ 

4.    Aa  abftBdofUDeDt  of  his  datm  is  in  effect  widi  »  fnilnre^^ 
Mtablifih  his  right  as,  micler  Uie  statute,  aathoriaes  the  ocmrt 
m  plaintiff's  favor  on  the  datm  bond.    Id. 

Tnut.    See  Will,  2. 

Tmt  Deed.    See  Uens,  1. 

1,  A  trust  deed  provided  that  in  any  deed  given  by  the  tni»i 
statements  of  facts  or  recitals  as  to  the  nonpayment  of  the  ro^ 
note  secured,  or  as  to  the  notice  of  the  time,  place,  and  terms  af^ 
duly  published,  or  as  to  any  other  preliminary  act  having  ^'^^^  5*^^,^^  ._ 
tee,  i^KniM  be  Uken  as  prima  facie  evidence  of  such  facts;  and  ^^|^  ^'^ 
trustee  recited  that  whereas  "the  holder  of  said  note  has  reqnegjfc^t  m€u 
trustee,  to  seU  said  property,"  etc  Held,  that  inasmuch  as  ^*»«  5*^~  -°^ 
tee  was  made  to  pUintiff,  to  whom  the  note  was  executed,  "^_^f^™^ 
asserting  the  title  he  obUined  at  the  trustee's  sale,  it  will  be  P«"«^«™f** 
was  bolder  of  the  note  and  requested  the  sale;  and  the  court  ala^  m^tiiw 
ofanion  that  the  reciUls  in  this  respect  make,  by  virtue  of  the  term*  «r  z 
deed,  a  prima  facie  case  anyway.     Swain  v.  Mitchell,  02.  _   

2.  The  Act  of  1899  (Revised  SUtutes,  arUcle  2369)  having  P"''^'*^™,^ 
tioe  of  sales  of  land  under  trust  deed  should  be  given  as  **now''  re^D^tf 
ciaJ  sales,  the  subsequent  sUtute  of  1895,  requiring  perwnal  aerx-kc^  ^  JJ 
iDaking  judicial  sales,  did  not  apply  to  sales  under  trust  deeds,  •*.^^.  ^7*^^ 
is  stiU  to  be  given  in  accordance  with  the  statute  governing  jticii<a*f  si 
1889.    Id. 

Z.  The  adoption  of  the  Revised  SUtutes  of  1895  was  not  a  i^":*^*^ 
the  Act  of  1889  so  as  to  make  the  cUuse  "as  now  required  in  judjcmi  s»» 
ply  to  the  sUtute  of  1895  reUting  to  notice  of  such  sales,  since  it  is  F^ 
xbat  the  adoption  of  the  Revised  SUtutes  shall  be  construed  as  a  tsonimML 
the  sUtutes  then  in  force,  and  not  as  new  enactmenU  of  the  same.     Id- 

4.  Where  in  the  deed  of  trust  it  was  provided  that  the  sale  *'shqald  be  a 
do-  execution,  in  accordance  with  the  laws  of  the  SUte  of  Texaa  g'^^T^S 
under  deed  of  trust,"  and  in  the  deed  of  the  trustee  it  was  reated  tbnt  m 
was  sold  "after  having  given  public  notice  of  the  time,  place  and  *«™V*^ 
Bale,  by  giving  public  notice  as  required  by  said  trust  deed,"  this  w»s  »  » 
ment  of  a  fact,  and  not  a  conclusion  of  law,  and  the  recital  was  prima  ts« 
denoe  that  the  law  as  to  notice  was  complied  with.    Id. 


f»  Creditart.    See  Evidence,  2. 

Cam.    See  Railroads,  14. 
Bee  Power  of  Attorney,  2. 

Vwmj. 

I-    Se«  pleadings  held  not  to  show  a  right  to  reoorver  bi^ek  iis«rioof^^ 
paid,  the  payment,  which  was  made  out  of  plaintiff^  money,  being  *9^. 
hsTT  br^n  made  by  one  who  claimed  to  act  as,  but  was  not  alleged  t**^. 
jwamiirs  ag«it.    C^assidy  v.  Mortgage  Oo^  211. 

f.    K.^i»  who  loaned  money  upon  mortgage  out  <rf  which  a  pvevioos  mft^ 
anoiher,  aflfecunl  with  usurv,  was  discharged,  may  recover,  notwithsttffi*^  ^ 
WPBTT  in  the  first  transaction.     Id.  ■      . 

^^  ^^  contract  with  a  building  astaociatian.  indnding  a  snbscnpCioa  fc  ^ 
^««n.  applitration  for  a  loan,  execution  of  note  tkeaefcr,  with  deed  of  tr^* 
»«iianK*^  lit*  ic  wH^ure  same,  and  monthlr  pavments  on  tlae  «U>ck,  ete.^" 
he  one  entire  tmnsactioa  and  a  scheme  to  oo^w  nsmy.     Asaocsalsan  v.  Vu^' 

4.  The  exerotion  oi  the  baildim:  craitract  girii^  a  aw«bmBrV  %mO^'^ 
J^f^cnm^'BX  to  the  assoriatk^  b«4nsr  |«irts  of  a  11  mf.!!  tFa^anctMai  desi^^ 
«TE^  a  loan  ^^>rfe  was  usur>Mf<^  tbe  a<t<»orsatk«  was  not  f^titied  to  ml««^ 
iM.  aiUKH^pt  iu»eii  beaiing  interact  at  a  lawfid  ncfe^    id. 
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•U'Li   MCism-  ■ '    '^  mechanic's  lien  on  the  homestead  executed  hj  the  husband  and  wife  for 

i«ft^    1.  ''movements  thereon  can  not  be  made  to  include  and  fix  on  such  property  a 

1  lien  to  secure  an  attorney  fee  of  10  per  cent  -of  the  amount  stipulated  as 

value  of  the  work  and  material  in  case  such  amount  be  collected  by  law.    Id. 

Where  a  subscription  for  stock  in  a  building  association  with  provision  for 

ithly  payments  thereon  is  but  part  of  a  scheme  to  cover  usury  in  a  loan  to 

subscriber,  he  is  entitled  to  have  the  full  amount  of  such  monthly  payments, 

■^  •*•  r^--  not  their  withdrawal  value  only,  credited  on  the  principal  of  the  loan,  there 

•   ^    >  t  -:*  ^  ig  in  such  case  no  bona  fide  subscription  for  the  stock.    Id. 

I    •■•  -"^  •.*•  ^-  -.    One  who  pays  interest  on  a  building  and  loan  contract  tainted  with  usury 

I—  -  •.^-  J.  _ .  entitled  to  recover  double  the  amount  of  all  interest  actually  paid,  although 

''"'•:-     .,  .-    first  payments  were  not  themselves  usurious,  and  also  to  have  the  entire 

■     "  '  ^  :    .lalty  given  by  the  statute  for  usury   (double  recovery  of  the  interest  paid) 

^  ■  ' .  ^.:    dited  on  the  principal  of  the  debt.    Rev.  Stats.,  art.  3106.    Id. 


•'  I      »»  :-' 


.  Ine.    See  Carriers  of  Freight,  2,  4;  Evidence,  16;  Live  Stock  Shipment,  5. 


o 


*.   xiance.    See  Citation,  1;  Limitations,  2. 
**«.=  •«    .  .  Proof  of  a  parol  gift  of  land  will  not  sustain  an  allegation  of  a  parol  sale. 
*• .  -^  »'  •  ^  .  .wcomb  V.  Cox,  683. 

""••-■-*  r  •• . 

f  ,^  ^  _.-^->v.AdOT'8'Lieii.    See  Community,  S;  Estoppel,  8;  Sale  of  Land,  1. 

:•  «^»*  sy  r>  >  1.  Where  an  owner  of  land  contracted  to  sell  it  to  defendant  for  an  agreed 
vra  ar  a.);  -ice,  and  as  part  of  the  same  transaction  to  advance  defendant  $1200  with  which 
build  a  house  thereon,  notes  to  be  given  for  both  amounts,  the  $1200  to  be 
^u^Ttn  y  ^'rk-ade  a  first  vendor's  lien  and  the  price  of  the  land  a  second  vendor's  lien,  and 
uav  *^  v«  -^.^  to  $1200  was  advanced  and  used  as  agreed,  $500  of  it  being  so  used  before  the 
to  Bi'jr*  '  ^:x  ^ecution  of  the  deed  which  retained  the  liens  as  agreed,  the  total  sum  was  in 
:.'V^  1^  ^^-  feet  given  for  the  property;  defendant  took  it  burdened  with  a  vendor's  lien  for 
/■»«fM.'»''%  ^®  total  amount,  and  could  not  assert  homestead  rights  in  the  property  against 


le  superior  legal  title  remaining  in  the  seller  until  all  the  money  was  paid. 


bJ.  Jlvv],    ?^al»l»  ▼•  Ford,  678, 
.  ,   ,^.^.,,.  2.    The  seller  was  not  estopped  to  rescind  the  sale  by  reason  of  the  fact  that 
♦  ^\!)*,. '  e  had  collected  the  price  of  the  land  and  part  of  the  notes  given  for  the  $1200 

ll^'T     'f  '     4vanced,  and  had  permitted  the  purchaser  to  make  improvemente.    Id. 
I     **:  ^J!,  3.    Where  the  action  was  not  to  rescind,  but  to  recover  the  property  by  virtue 

f  li».  iM  t>  *-»  ^^  |.|jg  geiier's  superior  legal  title,  and  defendant  did  not  tender  the  balance  due 

r  plifd  9iiL  ^    ^^^  i^gj^  ^Q  i^  permitted  to  redeem,  he  was  not  entitled  to  a  return  of  the  pur- 
chase money  paid  by  him.    Id. 

Vendor  and  Vendee.    See  Sale;  Sale  of  Land. 

1.     Where  one  who  has  conveyed  land  by  deed  reserving  a  vendor's  lien  on  its 

face,  and  consequently  the  superior  legal  title,  transfers  the   purchase   money 

notes  taken  by  him  for  the  land  to  a  third  person,  and  afterwards,  as  additional 

securer  for  the  notes,  conveys  the  legal  title  itself  to  such  third  person,  this 

will  n«  t  operate  as  a  rescission  of  the  original  sale  and  conveyance,  and  since 

ri^t  tfi  r**'  *  such  1  .tter  deed  does  not  convey  an  interest  subject  to  execution,  a  sale  of  the 

t  «r  pti-i'^*''  land  uor'ar  execution  against  such  third  person,  made  to  one  having  notice,  would 

tfiu.^'*'*'  not  aiUu*t  the  title  of  parties  who  had  acquired  the  lien  notes  in  good  faith. 

^  r[  Puster  '•.  Anderson,  626. 

f '«!''*■*■'  2.  a: though  there  is  no  special  finding  of  the  fact  that  plaintiffs,  the  execu- 
^^  ^;  .•««'•<■  tion  p  chasers,  had  notice  that  defendants  held  lien  notes  on  the  land,  it  will  be 
^  presui..  d  in  favor  of  the  judgment  that  they  had  such  notice  where  they  had 

3^1^'  served  defendants  with  notice  of  their  execution  sale  of  the  land  because  their 
•/  f'    attorney  had  heard  of  the  assertion  of  some  claim  by  defendants,  and  such  attor- 
--  * «  '    ney,  though  a  witness  in  the  case,  did  not  testify  that  he  had  no  notice  of  defend- 
'  *   .1  if"   ante'  c'aims.    Id. 

^    ,  p^.    Venue.    See  Parties,  2;  Trespass,  1. 
■*  •     tH         1.    Where  the  owner  of  a  claim  against  a  bank  domiciled  in  another  county, 
'  ^y*:'"    knowing  that  suit  would  have  to  be  brought  thereon,  and  in  order  to  procure  the 
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Surrender  of  Possesaioih 
Of  homestead  by  husband,  as  an  abandonment.    See  Homestead,  12. 

Survey. 

1.  The  rule  that  course  and  distance  will  be  made  to  yield  to  natural  objects 
called  for  can  have  no  application  in  cases  where  the  natural  object  is  left  in- 
determinate and  incapable  of  being  applied  to  the  call.  Yoacham  v.  McCurdy^ 
183. 

2.  Where*  the  location  of  an  unmarked  comer  of  a  survey  could  be  determined 
only  by  ite  proximity  to  a  branch  called  for  in  the  field  notes,  and  the  evidence 
as  to  the  actual  distance  from  the  beginning  corner  at  which  the  bran<;h  could 
be  foimd  was  conflicting,  plaintiff's  evidence  showing  that  to  reach  it  required 
an  extension  of  the  souUi  line  much  beyond  its  proper  length,  which  would  make 
an  excess  in  the  survey,  it  was  error  as  on  the  weight  of  evidence  for  the  court 
to  charge  that  *'the  fact  that  the  lines  and  comers  of  the  survey  as  originally 
run  and  noted  on  the  ground  include  a  greater  or  less  quantity  of  land  than  is 
included  in  the  field  notes  of  the  patent  becomes  immaterial  further  than  as  a 
circumstance  to  be  considered,"  etc.    Id.. 

3.  The  rule  on  this  point  announced  in  Scott  v.  Pettigrew,  72  Texas,  321,  held 
not  in  conflict  with  Aycrs  v.  Harris,  77  Texas,  106.    Id. 

Survivor  in  Community. 
Powers  of  husband  as.    See  Community  Property,  4;  Homestead,  4,  5. 

Survivorship.    See  Life  Insurance,  3. 

1.  Under  the  rules  of  the  common  law,  which  obtain  in  Texas,  there  is  no 
presumption  of  survivorship  or  of  simultaneous  death  in  the  case  of  persons  who 
perish  in  a  common  disaster.    Hildenbrandt  v.  Ames,  377. 

2.  Where  a  husband  and  wife  perished  in  the  great  storm  at  Galveston,  and 
the  evidence  showed  merely  that  the  husband,  during  the  storm,  started  to  his 
home  to  get  his  wife,  and  neither  of  them  were  ever  seen  afterwards,  the  evidence 
was  not  sufi&cient  to  raise  an  issue  of  survivorship.    Id. 

Taxation.    See  Municipal  Bonds,  1,  3. 

Taxes.    See  Mortgage,  1;  Tax  Deed. 

1.  Where  a  county  issued  railroad  subsidy  bonds  and  levied  a  special  tax  for 
their  payment,  the  State  was  entitled  to  maintain  an  action  against  a  delin- 
quent taxpayer  to  recover  such  tax  for  the  county  after  the  bonds  had  been  fully 
paid  and  discharged.    State  v.  Gibson,  355. 

2.  The  Act  of  1879  (Special  Session,  page  15,  section  16)  denying  to  delinquent 
texpayers  the  right  to  plead  limitations  as  a  defense  against  a  claim  for  taxes^ 
remained  in  force  until  repealed  by  the  adoption  of  the  Revised  Statutes  on  Sep- 
tember 1,  1895,  and  having  been  re-enacted  October  9,  1895,  limitations  ran  only 
for  the  intervening  time  of  one  month  and  nine  days  against  a  claim  for  delin- 
quent taxes  for  the  years  1885-1897  on  which  suit  was  brought  December  1,  1898,. 
so  that  neither  the  two  years  statute  not  the  ten  years  statute  of  limitations 
could  be  involved  in  such  suit.    Id. 

3.  Lapse  of  time  can  not  be  set  up  as  a  bar  to  defeat  a  suit  to  collect  a  tax 
due  the  State  where  the  statute  has  suspended  limitations  as  to  claims  for 
taxes.    Id. 

Tax  Deed. 

1.  A  tax  deed  not  void  on  ite  face  will  support  a  plea  of  five  years  limita- 
tions, and  is  admissible  for  that  purpose  without  proof  of  the  prerequisites  nec> 
essary  to  authorize  a  sale  of  the  land  for  taxes;  but  where  it  is  offered  to  sup- 
port a  plea  of  three  years  limitetions  as  color  of  title  such  proof  is  necessary,, 
showing  a  sale  regularly  made  for  taxes  duly  levied  and  assessed.  Gillaspie  v. 
Murray,  580. 

2.  Where  a  tax  deed  is  offered  in  evidence  to  support  a  plea  of  limitetions,  it 
is  not  necessary  to  object  to  ite  introduction  in  order  to  limit  ite  effect  to  such 
purpose.    Id. 
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Telegraph  Company. . 

1.  Where,  in  an  action  of  damages  because  of  nondelivery  of  a  message  relat- 
ing to  the  burial  of  a  child,  the  evidence  showed  that  plaintiff  suffered  mental 
distress  at  not  meeting  any  relatives  on  reaching  his  destination  with  the  child's 
body,  and  at  being  compelled  to  put  the  corpse  in  the  warehouse  and  leave  it 
there  alone  while  he  went  in  search  of  relatives  and  to  have  the  grave  dug,  and 
that  these  consequences  were  reasonable  within  the  contemplation  of  the  parties^ 
plaintiff  having  informed  the  agent  receiving  the  message  of  its  purpose  and  the 
circumstances  affecting  the  contemplated  burial,  a  general  instruction  that  the 
jury  might  find  for  plaintiff  such  damages  as  *'are  the  proximate  result  of  the 
failure  to  transmit  and  deliver  the  message,"  without  defining  proximate  result^ 
was  sufficient  in  tlte  absence  of  any  requested  charge  on  that  point.  Telegraph 
Co.  V.  Griffin,  306. 

2.  The  fact  that  the  message,  addressed  to  a  relative,  did  not  specifically  re- 
quest him  to  meet  plaintiff  at  the  depot  and  to  have  the  grave  dug,  and  that 
whether  he  would  have  done  so  or  not  was  dependent  entirely  on  his  voluntary 
action,  did  not  render  the  damages  too  remote.    Id. 

3.  A  rule  of  the  telegraph  company  fixing  certain  hours  on  Sunday  for  the 
receipt  and  delivery  of  messages  is  not  abrogated  by  virtue  of  the  fact  that  on 
a  few  occasions  and  merely  as  an  accommodation  messages  had  been  delivered 
out  of  such  business  hours.    Telegraph  Co.  v.  McConnico,  610. 

4.  See  evidence  held  not  to  warrant  a  verdict  against  a  telegraph  company  for 
delay  in  delivering  a  death  message,  because  not  showing  that  plaintiff  could  have 
gotten  out  on  a  train  that  day  had  the  message  been  promptly  delivered.    Id. 

5.  Upon  an  issue  as  to  whether  a  telegraph  company  was  guilty  of  negligent 
delay  in  the  delivery  of  a  message,  the  time  required  to  copy,  number,  address, 
and  envelop  the  message  should  1^  computed  in  its  favor.    Id. 

6.  A  telegraph  agent  at  New  Orleans  is  not  in  law  presumed  to  know  the  com- 
pany's Sunday  office  hours  at  Bryan,  Texas,  and  in  accepting  a  message  for  trans- 
mission the  company  does  not  thereby  undertake  to  deliver  it  regardless  of  office 
hours,  in  the  absence  of  a  specific  agreement  to  that  effect.    Id. 

Telephone  Company.    See  Negligence,  20,  21. 

1.  See  evidence,  in  an  action  for  personal  injuries  caused  by  plaintiff's  coming 
in  contact  with  a  telephone  wire  not  strung  high  enough,  held  sufficient  to  sus- 
tain a  finding  that  a  branch  telephone  line,  on  which  such  wire  was  stnmg,  and 
extending  from  the  main  line  of  the  defendant  company  to  a  mill,  was  the  prop- 
erty of  and  controlled  by  such  company,  although  a  private  person  had  furnished 
the  right  of  way  and  poles  and  assisted  in  its  construction,  and,  having  rented 
the  telephone,  divided  the  tolls  with  the  company.    Telephone  Co.  v.  Kersh,  127. 

2.  Where  there  was  no  evidence  to  show  that  the  defendant  telephone  com- 
pany had  leased  the  branch  line  to  a  third  party,  the  court  properly  refused  to 
charge  upon  the  theory  of  such  a  lease.    Id. 

3.  The  evidence  conclusively  showing  that  the  person  making  the  repairs  of  the 
telephone  line  which  left  the  wire  strung  too  low  was  employed  by  one  author- 
ized by  defendant  to  employ  him  for  that  purpose,  the  court  properly  refused 
to  charge  upon  the  issue  of  whether  or  not  such  person  was  authorized  by  the 
companv  to  make  the  repairs.*    Id. 

4.  The  right  to  lease  conferred  by  article  701,  Revised  Statutes,  is  the  power 
to  acquire  or  join  the  lines  of  other  corporations;  and  the  statute  does  not  apply 
in  the  case  of  a  branch  line  connecting  a  private  person  or  business  with  the  main 
line  of  a  telephone  corporation.    Id. 

Tenant.    See  Judgment,  10. 

Tenants  in  Common.    See  Limitations,  8. 

Tender.    See  Vendor's  Lien,  3. 

Ticket  Office. 

To  be  kept  open  thirty  minutes  before  departure,  not  arrival,  of  trains.  See 
Railroadsi  5. 
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Title. 

Possession  as  sufficient  title.    See  Evidence,  17;  Negligence,  14. 

Legal  title  in  trust.    See  Will,  2. 

See,  also,  Community  Property,  2;  Dedication,  2;  Limitations,  1;  Trespass,  6; 
Trespass  to  Try  Title. 

Tort. 

Actions  for  tort  and  contract  may  be  joined,  when.  See  Parties,  5;  Reconven- 
tion, 1. 

No  contribution  between  wrongdoers.    See  Contribution. 

Transaction  with  Decedent.    See  Evidence,  19. 

Transcript. 

Failure  to  file  in  time  not  excused.    See  Appeal,  5,  6. 

Where  the  transcript  is  not  fastened  together  by  a  tape  or  ribbon  and  sealed 
over  the  tie  with  the  seal  of  court,  and  the  certificate  contains  a  number  of 
erasures,  it  does  not  conform  to  the  rules,  which  will  hereafter  be  strictly  en- 
forced. Rule  90  for  District  Courts;  Locker  v.  Miller,  59  Texas,  499.  San  An- 
tonio v.  Smith,  327. 

Transfer  of  Case. 

1.  W'here  a  case  is  transferred  for  trial  from  one  district  court  to  another,  the 
order  of  transfer  and  the  proceedings  had  in  former  court,  certified  by  the  clerk 
thereof,  constitute  a  part  of  the  record  of  the  case  in  the  latter  court.  Railway 
V.  Winton,  503. 

2.  Where  plaintiff  filed  in  the  court  to  which  he  supposed  the  case  had  been 
transferred  an  amended  original  petition  for  the  same  cause  of  action,  this  was 
equivalent  to  the  institution  of  a  suit  in  the  latter  court  for  the  same  subject 
matter,  and  the  defendants  having  appeared  in  the  case  generally  and  without 
citation,  the  court  had  jurisdiction  to  try  the  cause,  and  objections  to  its  juris- 
diction not  made  there  by  defendants  are  held  to  have  been  waived.    Id. 

Transfer  of  Judgment.    See  Constitutional  Law,  2;  Venue,  3. 

Trespass.    See  Minor,  6. 

1.  Cutting  and  removing  timber  from  plaintiff's  land  by  one  claiming  as  a  sub- 
tenant under  a  lessee  of  plaintiff  who  had  not  consented  to  the  subletting,  was 
a  trespass  on  which  suit  could  be  brought  in  the  county  where  it  was  committed 
though  defendant  resided  in  another.    Brown  v.  Pope,  225. 

2.  A  trespasser  cutting  and  removing  timber  from  the  land  of  another  is  liable 
in  damages  for  the  value  of  the  wood  in  its  converted  condition.    Id. 

3.  See  petition  in  an  action  of  joint  trespass  for  breaking  and  destroying  plain- 
tiff's sanitary  sewer  situated  on  his  property  occupied  by  himself  and  his  ten- 
ants, and  connecting  with  the  main  sewer,  held  to  show  a  cause  of  action  against 
both  defendants,  and  for  exemplary  as  well  as  actual  damages.  Diamond  v. 
Smith,  558. 

4.  Where  the  last  pleading  filed  by  plaintiff  set  out  in  the  caption  the  names 
of  both  defendants  as  parties,  and  in  the  body  thereof  charged  both  with  a  tres- 
pass, and  sought  a  recovery  against  both,  the  fact,  that  in  the  commencement  the 
word  "defendant"  was  used  instead  of  the  word  "defendants'*  was  immaterial, 
and  did  not  warrant  the  contention  that  one  of  the  defendants  had  been  dismissed 
from  the  suit.    Id. 

5.  It  is  not  a  sufficient  answer  for  one  of  the  defendants  to  say  that  ne  acted 
as  the  agent  of  the  other  where  a  joint  trespass  is  charged.    Id. 

6.  Defendants  having  asserted  title  in  themselves  to  the  sewer  ifiystem,  and 
having  failed  to  show  title,  an  instruction  that  the  title  was  in  a  third  party, 
if  error,  was  harmless,  the  evidence  showing  that  when  plaintiff's  residence  was 
first  connected  with  the  sewer  this  was  done  with  the  consent  of  the  party  claim- 
ing to  have  control  of  the  sewer,  and  that  plaintiff's  connection  had  been  peace- 
ful and  undisturbed  until  it  was  broken  by  the  defendants.    Id. 

Trespasser.    See  Railroads,  6. 
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Trespass  to  Try  Title.    See  Deed,  2;  Evidence,  3;  Execution;  Limitations,  1. 

1.  Where  in  trespass  to  try  title  the  defendants,  who  were  husband  and  wife- 
and  who  had  pleaded  only  the  general  issue  of  not  guilty,  offered  in  evidence  a 
deed  by  the  husband  to  the  wife  to  show  title  to  the  property  in  her  as  her  sepa- 
rate estate,  such  deed  could  be  attacked  aa  fraudulent,  although  fraud  was  not 
specially  pleaded  by  the  plaintiff.    Clardy  v.  Wilson,  49. 

2.  Where  an  equitable  title  is  asserted  against  another,  as  where  both  parties 
claim  through  one  who  held  under  bond  for  title,  the  plea  of  stale  demand  is  not 
available  as  a  defense.    Stipe  v.  Shirley,  08. 

3.  A  sheriff's  deed  of  land  sold  under  execution,  describing  it  merely  as  a 
tract  of  900  acres  in  C.  County,  Texas,  ''being  a  part  of  a  survey  made  in  the 
name  of  the  heirs  of  B.  C,  levied  on  as  the  property  of  W.  S.  M.,"  was  void  for 
insufficiency  in  thie  description,  as  was  also  a  deed  executed  by  the  sheriff's  ven- 
dee with  the  same  description.    Id. 

4.  Where,  in  a  case  of  conflicting  locations,  plaintiff  sues  for  land  which  is  in 
possession  of  the  defendant,  the  burden  is  on  him  to  show  by  competent  evidence 
that  the  land  in  controversy  is  within  the  boundaries  described  in  the  grant  un- 
der which  he  claims.  See  evidence  held  not  to  show  a  conflict  of  locations.  Claw> 
son  V.  Williams,  130. 

5.  Where  plaintiff  obtained  judgment  establishing  the  location  of  his  survey 
as  including  the  land  in  controversy,  and  on  appeal  by  the  defendants  the  judg- 
ment was  reversed  as  unsupported  by  the  evidence,  plaintiff  was  not.  entitled^, 
even  though  the  evidence  warranted  it,  to  have  a  judgment  establishing  the  loca- 
tion of  his  survey  so  as  to  include  land  claimed  bv  his  coappellees  where  he  had 
not  appealed  nor  filed  cross-assignments  against  them.    Id. 

6.  Where  in  trespass  to  try  title  there  is  no  evidence  as  to  when  defendant 
took  possession,  a  verdict  awarding  rent  to  plaintiff  is  not  authorized,  and  a 
remittitur  of  the  amount  allowed  for  rent  is  required  on  appeal.  Hart  v.  Mere- 
dith, 271. 

7.  W^ere  in  trespass  to  try  title  it  was  agreed  that  plaintiff  was  the  common 
source  of  title  the  burden  was  on  defen'dant  to  show  that  he  had  acquired  the 
plaintiffs  title.    Davidson  v.  Chandler,  418. 

8.  Where  in  trespass  to  try  title  the  plaintiff  claims  under  an  execution  sale 
on  an  unsatisfied  judgment  on  which  previous  executions  had  issued,  with  sales, 
thereunder,  and  the  indorsements  on  the  last  execution  showed  the  result  of  the 
previous  process,  leaving  a  balance  due,  it  was  not  necessary,  in  order  to  render 
the  judgment  admissible  in  evidence,  that  plaintiff  should  also  introduce  the  or- 
ders of  sale  and  each  previous  execution.    Tinsley  v.  Corbett,  633. 

Trial.  See  Amendment;  Argument  of  Counsel;  Continuance;  Practice  in  Trial 
Court. 
In  an  action  of  damages  for  personal  injuries  it  was  reversible  error  for  the 
court  to  allow  counsel  for  plaintiff,  over  objection,  to  read  to  the  court  on  the 
trial  and  in  the  hearing  of  the  jury,  cases  not  bearing  on  any  question  of  law 
involved  in  the  trial,  but  very  similar  to  the  one  at  bar  as  to  the  circumstances 
of  the  accident  and  the  character  of  the  injury,  and  afterwards  to  comment  to 
the  jury  on  the  fact  that  in  the  case  involving  like  circumstances  the  plaintiff 
was  held  on  appeal  to  have  been  without  negligence,  and  in  the  one  presenting 
similar  injuries  a  verdict  allowing  substantial  damages  had  been  approved.  Rail- 
way V.  Gee,  414. 

Trial  of  Right  of  Property. 

1.  In  a  proceeding  under  the  statute  regulating  the  trial  of  the  right  of  prop- 
erty the  claimant  is  the  active  party,  and  he  and  his  sureties  on  his  claim  bond 
are  not  entitled  to  citation  and  notice  of  a  cross-bill  by  plaintiff  seeking  to  re- 
cover over  in  the  claim  suit  on  the  bond.    Type  Foundry  v.  Taylor,  349. 

2.  The  filing  of  such  cross-bill  within  four  years  after  abandonment  of  the 
claim  interrupts  the  running  of  limitation  against  the  claim  bond.    Id. 

3.  Where  such  cross-bill  sought  to  recover  on  the  claim  bond,  but  did  not  allege 
that  the  claimant  had  abandoned  his  claim,  an  amendment  alleging  such 
abandonment  did  not  set  up  a  new  cause  of  action  within  the  purview  of  the 
statute  of  limitations.    Id. 
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Trial  of  Sight  of  Property— continued. 

4.  An  abandonment  of  his  cUim  is  in  effect  such  a  failure  of  the  claimant  to 
establish  his  right  as,  under  the  statute,  authorizes  the  court  to  render  judgment 
in  plaintiff's  favor  on  the  claim  bond.    Id. 

Trust.    See  Will,  2. 

Trust  Deed.    See  liens,  1. 

1.  A  trust  deed  provided  that  in  any  deed  given  by  the  trustee  thereunder  all 
statements  of  facts  or  recitals  as  to  the  nonpayment  of  the  money  due  by  the 
note  secured,  or  as  to  the  notice  of  the  time,  place,  and  terms  of  sale  having  been 
duly  published,  or  as  to  any  other  preliminary  act  having  been  done  by  the  trus- 
tee, snould  be  taken  as  prima  facie  evidence  of  such  facts;  and  the  deed  by  the 
trustee  recited  that  whereas  "the  holder  of  said  note  has  requested  me,  the  said 
trustee,  to  sell  said  property,"  etc.  Held,  that  inasmuch  as  the  deed  by  the  trus- 
tee was  made  to  plaintiff,  to  whom  the  note  was  executed,  and  plainti^  is  here 
asserting  the  title  he  obtained  at  the  trustee's  sale,  it  will  be  presumed  that  he 
was  holder  of  the  note  and  requested  the  sale;  and  the  court  also  inclines  to  the 
opinion  that  -the  recitals  in  this  respect  make,  by  virtue  Of  the  terms  of  the  trust 
deed,  a  prima  facie  case  anyway.     Swain  v.  Mitchell,  62. 

2.  The  Act  of  1899  (Revised  Statutes,  article  2369)  having  provided  that  no- 
tice of  sales  of  land  under  trust  deed  should  be  ffiven  as  "now"  required  in  judi- 
cial sales,  the  subsequent  statute  of  1895,  requiring  personal  service  of  notice  in 
making  judicial  sales,  did  not  apply  to  sales  under  trust  deeds,  as  to  which  notice 
is  still  to  be  given  in  accordance  with  the  statute  governing  judicial  sales  in 
1889.    Id. 

3.  The  adoption  of  the  Revised  Statutes  of  1895  was  not  a  re-enactment  of 
the  Act  of  1889  so  as  to  make  the  clause  "as  now  required  in  judicial  sales,"  ap- 
ply to  the  statute  of  1895  relating  to  notice  of  such  sales,  since  it  is  provided 
that  the  adoption  of  the  Revised  Statutes  shall  be  construed  as  a  continuation  of 
the  statutes  then  in  force,  and  not  as  new  enactments  of  the  same.    Id. 

4.  Where  in  the  deed  of  trust  it  was  provided  that  the  sale  "should  be  as  un- 
der execution,  in  accordance  with  the  laws  of  the  State  of  Texas  governing  sales 
under  deed  of  trust,"  and  in  the  deed  of  the  trustee  it  was  recited  that  the  land 
was  sold  "after  having  given  public  notice  of  the  time,  place  and  terms  of  such 
sale,  by  giving  public  notice  as  required  by  said  trust  deed,"  this  was  the  state- 
ment of  a  fact,  and  not  a  conclusion  of  law,  and  the  recital  was  prima  facie  evi- 
dence that  the  law  as  to  notice  was  complied  with.    Id. 

Trustee  for  Creditors.    See  Evidence,  2. 

Turntable  Case.    See  Railroads,  14. 

TTsAge.    See  Power  of  Attorney,  2. 

Usury.  rt 

1.  See  pleadings  held  not  to  show  a  right  to  recover  back  usurious  interest 
paid,  the  payment,  which  was  made  out  of  plaintiff's  money,  being  ayeifed  to 
have  been  made  by  one  who  claimed  to  act  as,  but  was  not  alleged  tQf^be,  the 
plaintiff's  agent.    Cassidy  v.  Mortgage  CJo.,  211.  ^  -^ 

2.  One  who  loaned  money  upon  mortgage  out  of  which  a  previous  mortage  to 
another,  affected  with  usury,  was  discharged,  may  recover,  notwithstanding  the 
usury  in  the  first  transaction.    Id.  it; 

3.  See  contract  with  a  building  association,  including  a  subscription  f^r«^stock 
therein,. application  for  a  loan,  execution  of  note  therefor,  with  deed  of  trM.t  and 
mechanic's  lien  to  secure  same,  and  monthly  payments  on  the  stock,  etc.,  held  to 
be  one  entire  transaction  and  a  scheme  to  cover  usury.  Association  v.  Daugherty, 
430.  I 

4.  The  execution  of  the  building  contract  giving  a  mechanic's  lien  and  its 
assignment  to  the  association  being  parts  of  a  single  transaction  designed  to  se- 
cure a  loan  which  was  usurious,  the  association  was  not  entitled  to  enforce  such 
lien,  although  itself  bearing  interest  at  a  lawful  rate.    Id. 
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6.  A  mechanic's  lien  on  the  homestead  executed  by  the  husband  and  wife  for 
improvements  thereon  can  not  be  made  to  include  and  fix  on  such  property  a 
valid  lien  to  secure  an  attorney  fee  of  10  per  cent  'Of  the  amount  stipulated  as 
the  value  of  the  work  and  material  in  case  such  amount  be  collected  by  law.    Id. 

6.  Where  a  subscription  for  stock  in  a  building  association  with  provision  for 
monthly  payments  thereon  is  but  part  of  a  scheme  to  cover  usury  in  a  loan  to 
the  subscriber,  he  is  entitled  to  have  the  full  amount  of  such  monthly  payments, 
and  not  their  withdrawal  value  only,  credited  on  the  principal  of  the  loan,  there 
being  in  such  case  no  bona  fide  subscription  for  the  stock.    Id. 

7.  One  who  pays  interest  on  a  building  and  loan  contract  tainted  with  usury 
is  entitled  to  recover  double  the  amount  of  all  interest  actually  paid,  although 
the  first  payments  were  not  themselves  usurious,  and  also  to  have  the  entire 
penalty  given  by  the  statute  for  usury  (double  recovery  of  the  interest  paid) 
credited  on  the  principal  of  the  debt.    Rev.  Stats.,  art.  3106.    Id. 

Value.    See  Carriers  of  Freight,  2,  4;  Evidence,  16;  Live  Stock  Shipment,  5. 

Variance.    See  Citation,  1;  Limitations,  2. 

Proof  of  a  parol  gift  of  land  will  not  sustain  an  allegation  of  a  parol  sale. 
Newcomb  v.  Cox,  583. 

VendOT's'LiaL    See  Community,  S;  Estoppel,  8;  Sale  of  Land,  1. 

1.  Where  an  owner  of  land  contracted  to  sell  it  to  defendant  for  an  agreed 
price,  and  as  part  of  the  same  transaction  to  advance  defendant  $1200  with  which 
to  build  a  house  thereon,  notes  to  be  given  for  both  amounts,  the  $1200  to  be 
made  a  first  vendor's  lien  and  the  price  of  the  land  a  second  vendor's  lien,  and 
the  $1200  was  advanced  and  used  as  agreed,  $600  of  it  being  so  used  before  the 
execution  of  the  deed  which  retained  the  liens  as  agreed,  the  total  sum  was  in 
effect  given  for  the  property;  defendant  took  it  burdened  with  a  vendor's  lien  for 
the  total  amount,  and  could  not  assert  homestead  rights  in  the  property  against 
the  superior  legal  title  remaining  in  the  seller  until  all  the  money  was  paid.  . 
Walsh  V.  Ford,  578. 

2.  The  seller  was  not  estopped  to  rescind  the  sale  by  reason  of  the  fact  that 
he  had  collected  the  price  of  the  land  and  part  of  the  notes  given  for  the  $1200 
advanced,  and  had  permitted  the  purchaser  to  make  improvements.    Id. 

3.  Where  the  action  was  not  to  rescind,  but  to  recover  the  property  by  virtue 
of  the  seller's  superior  legal  title,  and  defendant  did  not  tender  the  balance  due 
and  ask  to  be  permitted  to  redeem,  he  was  not  entitled  to  a  return  of  the  pur- 
<^ase  money  paid  by  him.    Id. 

Vendor  and  Vendee.    See  Sale;  Sale  of  Land. 

1.  Where  one  who  has  conveyed  land  by  deed  reserving  a  vendor's  lien  on  its 
face,  and  consequently  the  superior  legal  title,  transfers  the  purchase  money 
notes  taken  by  him  for  the  land  to  a  third  person,  and  afterwards,  as  additional 
securiir  for  the  notes,  conveys  the  legal  title  itself  to  such  third  person,  this 
will  nt  t  operate  as  a  rescission  of  the  original  sale  and  conveyance,  and  since 
such  1  -tter  deed  does  not  convey  an  interest  subject  to  execution,  a  sale  of  the 
land  uof'sr  execution  against  such  third  person,  made  to  one  having  notice,  would 
not  ajfbct  the  title  of  parties  who  had  acquired  the  lien  notes  in  good  faith. 
Puster  '»'.  Anderson,  626. 

2.  Although  there  is  no  special  finding  of  the  fact  that  plaintiffs,  the  execu- 
tion p  chasers,  had  notice  that  defendants  held  lien  notes  on  the  land,  it  will  be 
presui..  "d  in  favor  of  the  judgment  that  they  had  such  notice  where  they  had 
served  defendants  with  notice  of  their  execution  sale  of  the  land  because  their 
attorney  had  heard  of  the  assertion  of  some  claim  by  defendants,  and  such  attor- 
ney, though  a  witness  in  the  case,  did  not  testify  that  he  had  no  notice  of  defend- 
ants' claims.    Id. 

Venue.    See  Parties,  2;  Trespass,  1. 

1.  Where  the  owner  of  a  claim  against  a  bank  domiciled  in  another  county, 
knowing  that  suit  would  have  to  be  brought  thereon,  and  in  order  to  procure  the 
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Venue — continued. 

venue  in  the  county  of  his  residence,  sold  the  claim  to  plaintiff  with  guaranty 
of  its  payment,  the  plaintiff,  having  purchased  in  good  faith,  for  value,  and  with- 
out notice  of  such  purpose  on  the  part  of  the  owner,  was  entitled  to  maintain 
suit  against  his  assignor  and  the  bank  in  the  county  of  the  former's  residence. 
Bank  v.  Foley,  460. 

2.  Under  the  Act  of  May  20,  1899  (Acts  26th  Leg.,  p.  214)  one  of  two  or  more 
connecting  carriers  transporting  a  shipment  may  be  sued  for  injury  to  it  in  the 
county  into  which  the  other's  line  extends,  but  defendant's  line  does  not,  though 
such  other  carrier  is  not  made  a  party.    Railway  v.  Middleton,  481. 

3.  Where  the  action  is  to  set  aside  a  fraudulent  transfer  of  a  judgment  it  may 
be  brought  in  the  county  where  such  transfer  was  obtained,  though  the  defend* 
ants  reside  in  another  county,  since  the  seventh  exception  in  the  article  of  the 
statute  regulating  the  venue  of  suits  permits  suit  for  a  fraudulent  act  to  be 
brought  in  the  county  where  the  act  was  committed.  Bev.  Stats.,  art.  1194. 
Lindsey  v.  State,  540. 

4.  Where  a  county  commissioners  court  has  made  a  fraudulent  transfer  of  a 
judgment  on  a  bail  bond  to  the  sureties  thereon,  an  action  to  set  aside  such 
transfer  is  properly  brought  in  the  district  court,  and  is  not  a  collateral  attack 
on  the  judgment  of  a  court  of  competent  jurisdiction.    Id. 

5.  Where  a  private  corporation  purchased  goods  to  be  delivered  free  on  board 
cars  in  G.  County  for  an  agreed  price  to  be  paid  in  cash,  the  contract  was  to  be 
performed  in  G.  Coimty,  and  the  corporation  could  be  sued  there  for  the  price 
of  the  ^oods,  although  its  domicile  was  in  another  county.  Rev.  Stats.,  art.  1194 
(exception  23).    Railway  v.  Browne,  437. 

Verdict. 
Practice  in  directing.    See  Practice  in  Trial  Court,  3;  Practice  on  Appeal,  9. 
Excessiveness  in  damage  cases.    See  Action  for  Death,  2,  8. 

1.  Where  deceased  was  an  able-bodied  railway  brakeman,  29  years  old,  earn- 
ing $70  to  $75  per  month,  all  of  which,  except  about  $7  per  month,  he  contributed 
to  the  support  of  his  family,  a  verdict  of  $20,000  in  favor  of  his  wife  and  child 
was  held  excessive,  and  a  remittitur  of  $4000  required.    Railway  v.  Waller,  46. 

2.  A  verdict  for  $18,000  for  the  loss  of  the  use  of  a  leg  by  a  railroad  engineer, 
earning  from  $135  to  $150  per  month,  and  41  years  old,  is  held  excessive,  and  a 
remittitur  of  $2000  is  required.    Railway  v.  Connell,  523. 

Verification. 
Of  plea  of  failure  of  consideration.    See  Assignment  of  Error,  4. 
Of  teacher's  account.    See  Public  School,  7. 

Vice-Principal.    See  Master  and  Servant,  23. 

Void  or  Voidable  Contract.'    See  Orporations,  1. 

Waiver.    See  Deposition,  1;  Transfer  of  Case,  2. 

Warning.    See  Master  and  Servant,  2,  23,  27. 

Warranty.    See  Fire  Insurance,  1,  2;  Sale,  1. 

Water  Right. 

In  construing  a  clause  of  a  partition  deed  having  reference  to  the  rights  of 
the  parties  to  the  use  of  water  in  a  system  of  irrigating  ditches  on  the  land, 
weight  should  be  given  to  the  conditions  which  existed  at  and  before  the  execu- 
tion of  the  deed.    See  construction  of  a  water  clause.    Stratton  v.  Bennett,  525. 

Wife.    See  Community  Property;  Deed,  3;   Estoppel,  6;  Married  Woman;  Me« 
chanic's  Lien,  3;  Limitations,  7;  Trespass  to  Try  Title,  1. 

Wife's  Separate  Property.    See  Judgment,  4;  Trespass  to  Try  Title,  L 
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1.  Where  one  item  of  a  will  provided  that  the  testator  bequeathed  to  a  nephew 
^250  a  year  out  of  his  estate  *'to  be  paid  by  my  executors  until  my  estate  is 
around  up/'  this  did  not  necessarily  mean  until  the  estate  was  legally  closed, 
where  there  was  afterwards  a  partition  and  distribution  of  the  estate  and  the 
property  in  the  executor's  hands  thereafter  and  until  the  estate  was  legally 
dosed  was  insufficient  to  meet  a  prior  bequest  to  a  minor  son,  and  by  the  judg' 
ment  of  partition  was  recognized  as  belonging  to  the  son, — the  partition  pro- 
ceedings being  a  windins  up  of  the  estate  within  the  intent  and  terms  of  the 
will  as  regarded  the  furuier  payment  of  the  annual  legacy  to  the  nephew.  Kos- 
minsky  v.  Estes,  69. 

2.  Where  by  the  terms  of  a  will  the  testator's  estate  was  devised  to  his  exe* 
cutors  in  trust,  with  full  power  to  sell  and  dispose  of  it  for  certain  purposes,  the 
balance  of  it  to  remain  in  thdir  possession  for  five  years,  with  power  to  rent 
and  make  repairs,  when  it  was  to  be  divided  among  certain  devisees,  the  exe- 
cutors took  the  full  legal  title,  although  it  was  in  trust.  Matthews  v.  Darnell, 
181. 

3.  Limitations  by  reason  of  adverse  possession  of  the  land  by  defendants  for 
the  five  years  during  which  the  title  and  consequent  right  of  action  was  in  the 
executors,  could  be  pleaded  as  a  defense  in  an  action  by  a  devisee  for  recovery 
of  the  land,  and  the  coverture  of  the  devisee  did  not  entitle  her  to  avoid  such 
defense.    Id. 

4.  A  lapsed  legacy  falls  into  the  residue  of  the  estate  and  goes  to  the  residuary 
legatees  unless  it  appears  from  a  proper  construction  of  the  will  that  the  tes- 
tator intended  that  the  residuary  gift  would  take  only  a  limited  effect.  Lenz  v. 
Sens,  442. 

5.  Parol  evidence  attending  the  testator  and  the  objects  of  his  bounty,  and  of 
tbe  condition  of  his  estate,  is  admissible  to  show  his  intent  where  ambiguously 
expressed  in  his  will,  but  to  vary  its  terms.    Id. 

6.  See  construction  of  a  will  where  it  is  held  in  the  light  of  the  evidence  that 
a  lapsed  legacy  went  to  the  heirs  and  did  not  fall  into  the  residue  of  the  es- 
tate.    Id. 

Witness.    See  Expert  Evidence;  New  Trial,  2. 

Writtoi  Instrument.    See  Evidence,  6;  Fraud,  1;  Parol  Evidence;  Pleading,  1. 

Writ  of  Error.    See  Supersedeas  Bond,  2. 

Wrongdoexs.    See  Contribution. 
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